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PREFACE. 


The  present  work  is  the  result  of  an  attempt  to  investigate  the  doc- 
trines of  that  important  and  interesting  department  of  the  law  of 
Scotland  now  familiarly  known  as  Equity  Jurisprudence,  a  term  for 
which  our  technical  law  language  fomishes  no  precise  equivalent. 

The  limits  and  scope  of  the  treatise  are  indicated  by  its  three 
primary  divisions.  The  First  of  these  embraces  the  Theory  of 
Trusts,  considered  in  its  more  general  aspects;  including  the  con- 
stitution of  the  relation,  the  purposes  which  it  may  be  made  to 
subserve,  and  the  rules  by  which  the  different  species  of  Trusts  are 
distinguished,  and  their  import  determined. 

In  the  Second  Part  of  the  treatise,  which  relates  to  the  Admini- 
stration of  Trusts,  the  position  of  the  trustee,  and  his  rights  and 
powers  as  legal  proprietor,  are  defined ;  and  his  duties  as  custodier 
of  the  trust  estate  ascertained.  The  uses  and  purposes  of  the  various 
classes  of  settlements  are  then  considered  in  order,  with  the  correla- 
tive obligations  devolving  upon  the  trustees  of  such  settlements. 
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The  Law  of  Powers,  including  the  powers  both  of  trustees  and 
beneficiaries,  is  discussed  in  the  two  succeeding  chapters ;  and  the 
subject  is  completed  by  an  exposition  of  the  liabilities  of  trustees  in 
their  relations  to  the  creditors  of  the  trust,  to  beneficiaries,  to  co- 
trustees, and  to  agents  and  fieu^tors. 

Part  Third  relates  to  the  interpretation  of  those  beneficial  pro- 
visions which  it  is  the  purpose  of  the  trust  settlement  to  secure. 
Here  the  subject  of  the  rights  and  remedies  pertaining  to  the  bene- 
ficiary, as  a  consequence  of  the  fiduciary  relation,  naturally  claims 
precedence.  This  is  followed  by  an  exposition  of  the  doctrines  of 
equity  Jurisprudence  in  relation  to  the  various  categories  of  beneficial 
interests,  including  the  truster's  Radical  Right,  the  wife's  Separate 
Estate,  Marriage-contract  Provisions,  and  Legacies.  The  interpreta- 
tion of  trusts  by  which  a  pluraUty  of  interests  in  the  same  succession 
are  made  to  centre  in  one  person,  involves  the  examination  of  ques- 
tions of  a  higher  degree  of  complexity,  requiring  for  their  solution  the 
aid  of  the  legal  presumptions  relating  to  Donation  and  the  Duplica- 
tion of  Bequests,  the  doctrine  of  Election,  and  th^  important  theory 
of  the  Satisfaction  of  Legacies  and  Provisions.  The  discussion  of 
Contingent  Destinations  paves  the  way  to  the  examination  of  the ' 
subtle  and  perplexing  rules  of  the  Law  of  Vesting,  with  the  various 
eventualities  which  enter  into  the  determination  of  the  question, 
whether  an  assignable  interest  has  been  acquired. 

In  a  supplementary  chapter  examples  are  ofiered  of  Styles  of  Trust 
Settlements,  Contracts  of  Marriage,  and  analogous  deeds ;  embracing 
examples  of  most  of  the  forms  of  destinations,  trust  purposes,  and 
powers  that  are  likely  to  be  required  in  practice. 
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A  necessary  and  very  laborious  part  of  the  preparation  for  the 
work,  consisted  in  the  exaniination  of  the  modem  English  decisions 
upon  Trust  Law,  and  the  selection  from  them  of  such  as  were  sub- 
servient to  the  purpose  of  aiding  or  illustrating  the  doctrines  of  our 
native  jurisprudence.  Where  English  cases  have  been  cited,  whether 
in  the  text  or  in  notes,  the  Author  has  endeavoured  to  state  the  im- 
port of  the  point  actually  decided  in  each  case,  in  accordance  with 
the  method  exemplified  in  Professor  Bell's  Commentaries. 

The  Author  has  much  pleasure  in  acknowledging  his  obligations 
to  Mr  Badbnach  Nicolson,  Advocate,  to  whom  he  is  indebted  for 
the  able  and  most  instructive  commentary  on  the  Law  of  Charitable 
Trusts,  forming  Chapter  XX.  of  the  treatise.  The  preparation  of 
the  chapter  was  undertaken  by  that  gentleman  with  the  kind  inten- 
tion of  relieving  the  Author  from  a  part  of  the  labour  which  he  had 
imposed  upon  himself;  and,  in  his  treatment  of  the  subject,  Mr 
NicoLSON  has  not  only  presented  a  complete  exposition  of  the  law 
respecting  the  administration  of  charities,  but  has  also  most  success- 
fully  aimed  at  elucidating  the  principles  of  interpretation,  by  which 
the  construction  of  charitable  bequests  is  distinguished  from  that  of 
private  settlements.  This  contribution  is  the  more  valuable,  because 
it  is  the  result  of  a  much  more  careful  and  systematic  examination 
of  the  authorities  than  it  was  possible  for  the  Author  to  have  be- 
stowed upon  this  department  of  his  subject. 

To  another  professional  friend,  Mr  Macnie,  of  the  firm  of  Mitchell, 
Allardice,  &  Mitchell,  the  Author  is  greatly  obliged  for  the  valuable 
assistance  he  has  rendered  in  the  revision  of  the  proof  sheets.  In 
addition  to  the  benefit  derived  from  his  careful  and  accurate  criticism 
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of  the  text,  the  Author  is  more  especially  indebted  to  that  gentleman 
for  his  assistance  in  preparing  the  collection  of  Styles,  in  the  revision 
of  which  Mr  Macnie  has  so  identified  himself  with  the  Author,  that 
this  part  of  the  work  may  be  considered  as  their  joint  compilation. 

The  printing  of  the  first  volume  commenced  in  the  Spring  Vaca- 
tion ;  but  all  the  cases  of  any  importance  decided  in  the  Summer 
Session  of  1862  have  been  introduced  into  the  second  volume.  The 
references  will  be  found  in  the  Index  of  Cases. 

Edimbuboh,  I2th  November  1862. 
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LAW  OF  TRUSTS  AND  TRUST  SETTLEMENTS. 


PART  I. 

OF  THE  NATURE,  PURPOSES,  AND  CONSTITUTION 

OF  TRUSTS. 


INTRODUCTION. 

In  the  very  interesting  researches  in  Ancient  Law,  lately  published 
by  Mr  Maine,  a  warning  is  addressed  to  those  writers  on  jurisprudence 
who,  in  contempt  of  the  lessons  of  inductive  science,  invent  theories 
to  account  for  the  origin  of  the  laws  and  customs  which  they  have 
undertaken  to  illustrate.  If  proof  were  wanting  of  the  necessity  for 
this  caution,  we  could  cite  at  least  half  a  dozen  respectable  myths, 
which,  although  destitute  of  any  historical  foundation,  have  estab- 
lished a  position  in  the  prefatory  chapters  of  our  law  commentaries, 
to  which  they  lend  the  grace  of  fictitious  embellishment  without 
detracting  from  the  utility  of  the  treatises. 

The  origin  of  our  national  system  of  trust  conveyancinff  is  at  Origin  of  Trust 

.,,,-  */  o  Law  in  Scotland. 

present  mvolved  m  obscurity.  While  we  do  not  profess  to  have  in- 
vestigated the  law  of  Trusts  from  the  historical  point  of  view,  we  at 
least  hope,  in  admitting  that  we  have  left  this  portion  of  the  field 
unexplored^  that  our  avowal  may  be  the  means  of  directing  the 
attention  of  some  writer,  professionally  qualified  for  the  task,  to  this 
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Ek|uiiable  Juris- 
diction  of  Eccle- 
siastical Coartfl. 


Why  Jurisdiction 
assamed. 


interesting  subject  of  inquiiy.  We  cannot  accept  that  theoiy  which 
makes  the  ori^n  of  trusts  in  Scotland  contemporaneous  with  a 
practice  which  prevailed  in  comparatively  recent  periods  of  civil  com- 
motion, of  conveying  estates  to  trustees  by  way  of  ex  facie  absolute 
disposition,  for  the  purpose  of  securing  the  property  against  forfeiture. 
This  theory,  based  apparently  upon  conjecture,  has  been  adopted 
b,  ^«7:^  of  linenL  (^  ,I»'Z^p™b.bl,  to.  leh 
occupied  with  more  important  matters  to  thmk  of  subjecting  it  to 
criticism.  There  is  evidence,  however,  of  the  existence  of  trust  con- 
veyancing at  a  veiy  early  period  in  Scotch  history ;  and  there  is 
reason  to  believe  that  the  interest  of  the  beneficiary  was  just  as  fully 
recognised  by  the  ancient  tribunals  as  that  of  any  other  class  of 
persons  claiming  the  protection  of  the  law. 

.  During  the  historical  period  antecedent  to  the  Reformation,  the 
interpretation  of  trust  deeds  would  devolve  upon  the  ecclesiastical 
courts ;  not  necessarily  because  the  ordinary  courts  of  justice  had 
refused  to  take  cognizance  of  trusts,  but  because  the  interpretation 
of  trusts  belonged  to  the  class  of  subjects  respecting  which  the 
Church  claimed  an  exclusive  jurisdiction, — a  jurisdiction  which  they 
did  not  hesitate  to  enforce  by  the  sanction  of  spiritual  censure.  It 
is  easy  to  see  that  the  Church  had  a  very  substantial  interest  in 
maintaining  the  exercise  of  jurisdiction  respecting  trust  property. 
A  very  large  proportion  of  the  wealth  of  the  country,  both  in  land 
and  money,  had  come  to  be  appropriated  to  pious,  or,  as  they  have 
since  been  called,  superstitious  uses,  and  was  held  in  fee  by  indi- 
vidual churchmen  or  ecclesiastical  corporations,  subject  to  the  pur- 
poses expressed  in  the  will  of  the  founder.  Property  might  be,  and 
was  doubtless  in  many  cases,  conveyed  to  a  corporation  in  puram 
eleemosynam ;  but  much  more  frequently,  as  we  learn  from  ordinary 
civil  history,  the  gift  was  accompanied  by  conditions,  such  as — 
the  building  of  a  church  or  chapel,  the  support  of  a  benefice,  the 
appropriation  of  a  share  of  the  revenues  to  the  support  of  the  poor, 
or  to  educational  purposes.  If  the  donatories  of  ecclesiastical  pro- 
perty were  not,  individually,  very  scrupulous  in  the  observance  of  the 
testator's  injunctions,  it  was  at  least  necessary,  on  ordinary  principles 
of  prudence,  that  the  Church  as  a  body  should  undertake,  through 
the  instrumentality  of  its  courts,  the  duty  of  protecting  the  interests 
(a)  See  Bell's  Com.  840  (5th  Ed.  I.  82)  ;  Fora.  TV.,  p.  10. 
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committed  to  its  care ;  a  duty,  the  neglect  of  which  wotdd  tend 
to  lessen  the  confidence  of  the  public  in  its  administratiye  capacity, 
and  in  a  proportionate  degree  to  check  the  current  of  beneficence. 
The  assimiption  of  equity  jurisdiction  by  the  ecclesiastical  courts 
may  in  fact  be  traced  to  two  distinct  and  equally  potential  motives : 
first,  the  necessity  of  ensuring  that  the  property  bequeathed  to  the 
Church  should  reach  its  appointed  destination ;  and  secondly,  the 
necessity  for  protecting  such  property  against  encroachments  on  the 
part  of  the  individuals  entrusted  with  its  management,  or  entitled 
for  the  time  being  to  the  beneficial  enjoyment  of  its  revenues. 

Accordingly,  it  was  received  as  a  maxim  of  the  ecclesiastical  Jnrisdiotion  as  to 
tribunals,  that  their  jurisdiction  extended  to  everything  relating  to 
the  administration  of  wills,  quod  ad  testatnentorum  et  uUimarum 
voluntatum  eognUiofiem  periinuit;  and  this  assumption  of  jurisdic- 
tion was  on  similar  principles  extended  to  trusts,  as  involving  fidei 
ae  juramenti  interpositionem.  It  is  matter  of  history  that  the 
administration  of  the  canon  law  by  these  courts  attained  in  Scot- 
land a  degree  of  authority  never  conceded  to  it  in  the  sister  country ; 
and  though  we  are  unable  to  point  to  the  records  of  actual  decision 
in  this  class  of  cases,  the  principles  of  exposition  are  extant  in  the 
Corpus  Jwria  Canonici.  The  Canon  law  was  unquestionably  the 
source  of  the  law  of  Executry  which  concerns  adminiatrationy  al- 
though, as  regards  interpretation^  the  rules  of  the  civil  law  have  been 
of  greater  authority. 

The  administration  of  moveable  succession  according  to  the  rules  Ezecntry  Juns- 

«.^  Ill  1  -1  •  diction  transferred 

ot  the  Canon  law  has  always  been  recogmsed  as  an  nnportant  to  Commissary 

department  of  trust  law.     The  history  of  consistorial  jurisdiction, 

and  its  connection  with  the  canon  law,  have  been  traced  by  the 

institutional  writers,  who,  however,  do  not  seem  to  have  risen  to  the 

general  conception  of  a  universal  jurisdiction  in  trusts  on  the  part 

of  those  judicatories.     The  application  of  the  term  ^^  executor  '*  to 

the  next  of  kin  succeeding  in  the  event  of  intestate  succession,  has 

tended  to  obscure  the  conception  of  the  office  of  executor-nominate 

as  identical  with  that  of  a  trustee.     It  is  clear,  however,  that  the 

confirmation  of  an  executor  nominate,  and  the  attendant  formalities, 

were,  from  their  first  institution,  a  proceeding  for  the  purpose  of 

enforcing  the  fulfilment  of  the  trusts  constituted  by  the  testator^s 

will.     The  rules  established  in  that  behalf  by  the  Bishops'  Courts, 
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which,  prior  to  the  Reformation,  exercised  jurisdiction  in  relation 
to  wills,  were  adopted,  with  few  modifications,  by  the  judges  of  the 
Commissary  Courts  of  Scotland,  which  at  the  time  of  the  Reforma- 
tion supplanted  the  ancient  ecclesiastical  tribunals.  The  principle  that 
confirmation  was  necessary  to  vest  the  property  in  the  executor  as 
trustee  of  the  will,  although  productive  of  occasional  inconvenience, 
afforded  a  security  against  fraudulent  administration,  at  a  time  when 
law  was  less  powerful  than  it  now  is  to  protect  the  interests  of  the 
beneficiaries. 
Executor  nomi-  The  rights  of  trustees  and  beneficiaries  of  moveable  property  in 

nato  originally  a 

BeneficUry.  Scotland,  were  from  an  early  period  ascertained  and  defined  in 

conformity  with  the  principles  of  the  Civil  law.  The  executor 
nominate,  when  confirmed,  acquired  a  vested  title  to  the  property  of 
the  deceased,  while  his  powers  and  rights  as  administrator  were 
regulated  by  the  terms  of  the  instrument  from  which  he  derived 
his  appointment.  If  the  will  were  silent  as  to  the  disposal  of  the 
property,  the  presumption  was,  that  the  executor  was  to  take 
the  succession  as  a  beneficial  owner  (a) ;  the  maxim,  that  an  exe- 
cutor for  purposes  not  declared  is  a  trustee  for  the  next  of  kin, 
not  having  been  imported  into  our  law  till  a  much  later  period. 

Stat  1617,  cap.  14-  The  application  of  the  old  rule,  however,  led  to  great  practical  in- 
justice ;  and  accordingly  it  was  enacted  by  the  Legislature,  in  imita- 
tion probably  of  the  Falcidian  law  (6),  that  for  the  future,  executors 
appointed  without  reference  to  any  special  trust  should  be  entitled 
only  to  one-third  of  the  residue  of  the  estate.  By  this  statute  (c), 
which  proceeds  on  the  narrative,  *  that  a  great  number  of  ignorant 
people,  the  time  of  their  sicknesse  and  disease,  or  otherwise  at  the 
making  of  their  testaments  and  latter  wills,  do  nominate  certain 
strangers  to  be  their  executors,  meaning  only  to  commit  the  care  of 
their  goods,  and  diligent  in  getting  thereof,  to  the  saids  strangers, 
and  that  to  the  behoof  of  their  children,  or  other  persons  who  are 
nearest  of  kin,'  it  is  enacted  that  in  future  all  executors,  etc.,  ^  shall 
be  obliged  to  make  count,  reckoning,  and  payment  of  the  whole 
goods  and  gear  appertaining  to  the  defunct,  and  intromitted  with 
by  them,  to  the  wife,  children,  and  nearest  of  kin,  according  to  the 
division  observed  by  the  laws  of  this  realm ;  reserving  only  to  the 

(a)  See  Inst.  2,  23,  de  Fideicom.        (c)  Stat.  1617,  cap.  14. 
(&)  Inst.  2,  23,  6. 
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saids  executors  the  thrid  of  the  defunct's  part,  all  debts  being  first 
paid  and  deduced,'  legacies  being  imputed  towards  payment  of  such 
third.  The  further  history  of  the  law  of  executry,  with  the  impor- 
tant changes  introduced  by  the  Act  18  Victoria,  cap.  23  (a),  and  the 
Confirmation  and  Probate  Act,  1858  (6),  will  be  considered  in  con- 
nection with  the  subject  of  the  duties  of  trustees  of  personal  estate. 

The  form  of  settlement  at  present  in  use,  by  wliich  the  bene-  Form  of  Trust 
ficiary  has  no  special  property  in  the  estate,  but  merely  a  right  of 
action,  must  have  been  known  for  a  considerable  period  anterior  to 
the  time  of  our  institutional  writers,  since  it  appears  from  their 
commentaries,  that  the  law  relating  to  its  interpretation  had  already 
attained  to  some  degree  of  consistency.  In  the  charters  of  our 
older  educational  and  charitable  institutions  we  have  examples  of 
trust  conveyances  embracing  all  the  essentials  of  the  modem  trust 
deed,  and  framed  evidently  with  a  clear  appreciation  of  the  legal 
rights  which  such  instruments  were  adapted  to  confer  (c).  It  is 
evident,  however,  from  the  \dew  which  Craig  has  taken  of  the 
nature  of  a  trust  as  a  burden  upon  the  feu  (d),  that  the  trust  desti- 
nation was  in  his  time  regarded  rather  as  an  incidental  charge  upon 
a  lucrative  or  beneficial  conveyance,  than  as  forming  the  subject  of 
a  distinct  species  of  legal  interest. 

The  earlier  records  of  legal  decision  do  not  discover  much  jealousy  Proof  of  Trust. 

,  ,  ,       ,  r  T  f»         •  •  1       1       Civil  Law  Rule, 

in  regard  to  the  constitution  of  trusts,  in  coniormity  with  the 
principles  of  the  civil  law,  these  rights  were  regarded  as  of  the 
nature  of  mandates ;  and,  as  such,  they  were  susceptible  of  proof  in 
the  same  manner  as  other  consensual  contracts.  To  explain  this, — 
under  the  rules  of  the  earlier  Homan  law,  the  performance  of  trusts 
formed  an  exception  to  the  ordinary  law  of  mandate,  being  depen- 
dent upon  the  good  faith  of  the  trustee ;  and  altliough  trusts  were 
afterwards,  by  direction  of  the  Emperor  Augustus,  made  subject  to 
the  jurisdiction  of  the  Praetor,  the  proof  of  constitution  continued 
until  the  time  of  Justinian  to  be  subject  to  the  same  formalities  as 
attended  the  execution  of  wills.     At  the  suggestion  of  Tribonian,  it 

(o)  18  Vict.  cap.  23,  §  8.  (date  1623),  quoted  in  the  cases  of 

(h)  21  &  22  Vict.  cap.  66.  Forrester  v.  Mags,  of  Edinburgh,  22 

(c)  See,  for  example,  the  deeds  of  D.  1222  ;  and  Trades  of  Edinburgh  v, 

constitntion  of  Trinity  Hospital  (dates  Govs,  of  HerioVs  Hosp.,  14  S.  873. 

1461  and  1566)  and  Heriot's  Hospital  ,   (d)  Craig,  2,  5,  9. 
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was  afterwards  enacted,  that  if  a  testator  had  trusted  to  the  faith  of 
his  heir  for  the  surrender  of  an  inheritance,  and  this  trust  could  not 
be  made  manifest  by  the  depositions  of  five  witnesses,  in  the  usual  legal 
manner,  the  beneficiary  might  put  the  fidei-oommissary  upon  oath, 
and  thus  force  him  either  to  deny  the  trust  or  to  comply  with  it. 
Proof  in  Scotland  Guidcd  by  these  rules,  the  courts  in  Scotland  were  originally  in 

anterior  to  1696,  j  *^  -©  j 

cap.  25.  the  practice  of  allowing  trusts  to  be  proved  by  parole  evidence  (a) ; 

insomuch  that  even  in  the  case  of  trusts  of  landed  estate  it  was  held 
competent  to  prove  the  constitution  of  the  trust  by  writ  or  oath  of 
the  trustee,-witnea8e8  being  examined  in  supplement  of  the  tni»- 
tee's  evidence,  where  the  circumstances  were  suspicious  (6).  But  a 
trust  of  lands  could  not  be  executed  on  death-bed  to  the  prejudice 
of  the  heir  (c). 

ExamMationof  the  From  the  cases  referred  to  by  Lord  Stair,  it  appears  that  re- 
cusant trustees  were  subjected  to  a  very  stringent  ordeal  of  ex- 
amination, for  the  purpose  of  obtaining  a  disclosure  of  the  condi- 
tions of  the  trust  (d).  It  deserves  consideration,  whether  it  might 
not  be  advisable,  now  that  so  many  of  the  rules  of  evidence  have 
been  relaxed,  to  return  to  the  old  bw  of  evidence  regarding 
proof  of  trusts.  It  is  probable  that  the  statute  of  1696  (e),  h'miting 
the  proof  of  declarator  of  trust  to  writ  or  oath,  has  been  sometimes 
too  strictly  construed,  e,g.y  in  the  case  of  resulting  trusts  arising  upon 
dispositions  taken  in  favour  of  purchasers'  agents. 

Singular  Succes-  The  admission  of  parole  evidence  in  proof  of  the  constitution  of 

sore  not  affected  ,  .         . 

by  latent  Tnut  tTusts,  led  inevitably  to  the  adoption  of  the  rule,  that  singular  suc- 
cessors, acquiring  bona  fide  and  without  notice,  were  secure  as  to  their 
title ;  the  remedy,  in  case  of  a  breach  of  trust,  being  by  a  personal 
action  against  the  trustee  (/).  On  the  other  hand,  a  trustee  acting  in 
bona  fide  was  held  not  to  be  responsible  to  the  beneficiary  for  the  re- 
sults of  omission  or  error,  but  only  for  his  personal  intromissions  with 
the  property  (jr).   In  an  early  case,  reported  by  Stair,  it  was  decided 

(a)  Stevenson's    Exers.^    12    Jan.  (c)  Stair,  supra, 

1666,  and  Watson^  22  Jan.  1673,  cited  {d)  See  Balmerino  v.  Powrie,  1681  ; 

in  Stair,  1, 12,  17  ;  Stanipath  v.  Stani-  Forbes  v.  Boyn,  1679,  cited  in  Stair, 

path,   1624,  M.  16877 ;   HamiUon  v.  1,  12,  17. 

HamilUm,  1669,  M.  16169  ;  Forbes  v.  (e)  Stat.  1696,  cap.  26. 

L.  ofBoyne,  1679,  M.  16178  ;  Scot  v.  (/)  Stair,  1,  13,  7. 

Grieve,  1694,  4  Br.  Snp.  177.  (g)  Stair,  1,  12, 17.     Cass,  18  Dec. 

(6)  See  cases  cited  in    Stair,   ubi  1666;  Watson,  18  July  1672,  there 

supra.  cited. 
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that  a  trdstee^  having  compotinded  with  the  trustet^s  creditor&^  was 
not  entitled  to  charge  the  trtistelr  with  more  than  he  had  actually 
paid  (a). 

These  dedsions,  with  others  cited  in  the  passaxre*  of  Stair's  In-  Trustee,  in  what 

,  ,  sense  a  Depositary 

stitutes  above  referred  to,  contain  the  germs  of  the  leading  doctrines  or  Mandatory. 
in  the  law  of  trusts,  as  now  administered  in  the  United  Kingdom. 
The  nature  of  the  ofice  of  trustee^  and  of  the  duties  devolving  upon 
him,  are  clearly,  though  briefly,  defined  by  our  great  institutional 
author.  As  a  depositary,  the  trustee  was  understood  to  be  fuDy 
vested  in  the  possession  of  the  trust  property,  subject  to  the  obliga^ 
tion  of  denuding,  when  he  was  required  to  do  so  by  his  constituent. 
As  a  depositary,  he  was  prevented  from  taking  any  personal  benefit 
from  the  subject  under  his  care;  and  he  was  understood  to  be  equally 
precluded  from  getting  any  benefit  or  favour  for  individual  creditors 
or  beneficiaries,  to  the  injury  of  other  parties  interested  in  the  estate. 
In  his  character  of  mandatory,  the  trustee  was,  by  his  accept- 
ance of  the  oJBSce,  placed  under  an  absolute  obligation  to  fulfil  the 
purposes  and  directions  of  the  trust ;  those  directions  being  main- 
tainable against  him  in  an  action  at  the  instetnce  of  the  beneficiary, 
supported  by  evidence  in  writing,  or,  failing  that,  by  the  oath  of 
the  trustee  himself,  coupled  with  other  relevant  facts  and  circum- 
stances. As  holder  of  a  gratuitous  office,  the  trustee  was  entitled 
to  exoneration,  provided  he  acted  honestly,  and  to  the  best  of  his 
judgment,  eecundum  arbitrium  boni  mri. 

The  most  noticeable  omission  in  Stair^s  summary  of  the  law.  Defects  of  stair's 
is  the  absence  of  any  distinct  statement  regarding  the  administra- 
tive fimctiond  and  powers  of  trustees  at  common  law.  As  regards 
moveable  property,  doubtless  it  would  be  understood  that  the  powers 
of  the  trustee  were  commensurate  with  those  of  an  executor,  who  is 
elsewhere  described  by  Stair  as  hceres  Jideicommissarius  of  the 
moveable  succession  (i).  The  powers  and  duties  of  trustees  of 
heritable  property  were  at  that  time  very  imperfectly  understood ; 
and  although  we  have  accumulated  a  considerable  mass  of  decisions 
on  the  subject  in  the  century  and  a  half  that  has  since  intervened, 
our  law  is  still  very  far  from  being  on  a  level  with  that  of  England 
in  regard  to  the  details  of  practical  administration. 

(a)  MaxweU,  15  Nov.  1667,  cited  in  (b)  Stair,  3,  4,  24. 

Stair,  uhi  supra* 


new. 
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Effect  of  EntaO  The  enactment  of  the  statute  concemini?  Tailzies  (a)  prevented 

LegialAtioii  on  de-  ^  \   /^  m. 

veiopmentof  Tnut  the  development  of  a  system  of  trust  law,  adapted  to  perpetuate 

the  succession  of  families  to  heritable  property.  The  constitution 
of  entails  by  the  method  of  direct  disposition  to  the  institute,  with 
a  destination  over  and  restraining  clauses,  was  from  the  first 
of  doubtful  efficacy;  and,  but  for  the  interposition  of  the  Legis- 
lature, this  method  would,  in  all  probability,  have  been  replaced 
by  a  form  of  trust  settlement  similar  to  that  which  has  come 
into  general  use  in  England,  in  spite  of  the  statutes  of  Uses  and 
de  Donis,  as  the  most  appropriate  mode  of  effecting  permanent 
settlements  of  landed  estate.  But  when  the  machinery  of  irritant 
and  resolutive  clauses  had  been  legalized  by  the  Scottish  Par- 
liaments, it  was  unnecessary  to  call  in  the  aid  of  trustees  for  the 
protection  of  contingent  interests.  The  capabilities  of  the  trust 
disposition  for  the  purpose  of  creating  a  tailzied  succession  were  not 
overlooked  by  the  f ramer  of  the  recent  Entail  Amendment  Act  (6), 
who,  apprehensive  that  trust  settlements  might  be  created  with 
perpetual  succession,  and  not  defeasible  by  the  heir  in  possession, 
took  care  to  insert  a  clause  in  the  act  of  Parliament,  giving  to  bene- 
ficiaries the  same  capacity  for  acquiring  the  property  in  fee-simple 
that  had  previously  been  conferred  upon  heirs  of  entail  (c).  By 
the  Entail  Amendment  Act,  trusts  of  heritable  property  are  placed 
on  a  level  with  entails  as  regards  duration ;  but  as  they  are  not 
entitled  to  the  privileges  of  entails  in  other  respects,  it  is  not 
likely  that  they  will  be  resorted  to  in  Scotland  for  the  purpose  of 
preserving  contingent  interests,  unless  where,  from  the  existence 
of  entailers'  debts,  or  other  causes,  a  strict  entail  cannot  be 
effected. 

WtaL*'*^^*  ^  I*  ^^^^  ^  useless  to  attempt  to  trace  in  detail  the  further  pro- 

gress of  the  Law  of  Trusts  amongst  us.  Erskine  added  nothing  to 
its  principles.  About  his  time,  however,  the  law  received  an  im- 
portant illustration  from  the  decision  of  the  House  of  Lords  in  the 
case  of  the  York  Buildings  Co.  v.  Mackenzie  {d\  which  estab- 
lished the  doctrine,  that  a  trustee  for  sale  could  not  in  any  cir- 
cumstances be  auctcr  in  rem  mam.     It  is  remarkable,  however,  that 

(a)  Stat.  1686,  c.  22.  {d)  York  Buildings  Co.  v.  Mackenzie, 

(&)  11  &  12  Vict.  cap.  36.  13  May  1795,  8  Paton,  878. 

W  §  47. 


RECENT  CHANGES  IN  THE  LAW. 

nearly  half  a  century  should  have  intervened  between  the  establish- 
ment of  what  we  may  call  the  "  purity  principle,"  in  regard  to  the 
conduct  of  trustees  for  purposes  of  sale,  and  its  application  to  the 
analogous  case  of  trustees  and  factors  claiming  professional  remu- 
neration from  the  trust  (a). 

The  tendency  of  the  current  of  judicial  decision  in  the  present  Tendency  of  i 


re- 


cent Legialation. 

century  has  been  to  increase  the  responsibility  of  the  trustee,  while 
lessening  his  powers  and  the  importance  of  the  office.  His  acxsept- 
ance  is  no  longer  material.  His  place  may  be  supplied  by  a  judicial 
factor,  or  the  necessity  for  his  existence  may  be  removed  by  a  de- 
claratory adjudication.  So  little  is  the  appointment  of  a  trustee 
regarded  among  the  essentials  of  a  deed  of  settlement,  that  it  has 
now  been  settled,  by  a  series  of  decisions,  that  the  deletion  of  the 
names  of  all  the  trustees  does  not  nullify  the  deed  (b).  Where,  as 
in  the  Morgan  case  (<?),  there  has  been  an  absolute  omission  to  pro- 
vide machinery  for  carrying  the  trust  into  effect,  the  Court  will,  as 
trustees  of  the  property,  organize  a  scheme  for  its  management,  and 
appoint  managers  to  carry  their  resolutions  into  effect.  As  regards 
the  liabiUty  of  trustees,  a  subject  which  has  of  late  years  received 
a  considerable  share  of  public  attention,  the  evil  most  to  be  dreaded 
is  the  uncertainty  rather  than  the  rigour  of  the  law.  The  statutory 
limitation  of  liability,  recently  introduced  (d),  is  chiefly  valuable  as 
giving  fixity  to  the  doctrines  on  this  subject.  An  examination  of 
the  provisions  of  the  English  Trustee  Acts  will  show  that  there  is 
still  abundant  room  for  remedial  legislation  in  connection  with  our 
own  practice. 

We  have  not  thought  it  necessary  to  advert,  in  these  introduc-  English  Trust 
tory  observations,  to  the  growth  of  that  elaborate  system  of  trust 
law  which  occupies  so  conspicuous  a  place  in  the  English  equity  juris- 
prudence. The  truth  is,  that  the  English  and  Scotch  systems,  in 
their  technical,  and  therefore  in  their  historical  features,  are  widely 
dissimilar,  and  we  are  convinced  that  any  attempt  to  mingle  the  two 
would  only  be  productive  of  embarrassment.     Professor  Bell,  in  his 

(a)AstofactorB,by-Hbmcv.Prt?i^Ze,  1861,   23  D.   1213,  and  cases  there 

22  June  1841,   2  Bob.  384.    As  to  dted. 

agents,  by  Pet.  Lord  Gray^  21  June  (c)  Magistrates  of  Dundee  v.  Morris, 

1856,  19  D.  1.  1  May  1858,  3  M*Q.  134. 

(6)  See  Royal  Infirmary  of  Edin-  (d)  24  &  25  Vict.  cap.  84. 

hurgh  v.  The  Loi'd  Advocate^  28  June 
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admirable  resumi  of  the  law  on  this  subject  {a)j  has  scarcely  referred 
to  a  single  English  decision;  and  the  omission  cannot  justly  be 
ascribed  to  any  want  of  partiality  for  English  case  lore.  Through- 
out the  present  yolume,  we  shall  abstain  from  loading  our  pages 
with  citations  from  the  English  reports.  Nothing  could  be  easier 
than  to  transfer  such  references,  wholesale,  from  the  standard  trear 
tises ;  but  nothing  could  be  more  useless  to  the  practitioner.  When 
we  have  occasion  to  refer  to  English  decisions  in  illustration  of 
principles,  we  shall  endeavour  to  state  their  import  in  such  a  manner 
as  to  obviate  the  necessity  for  consulting  reports  not  generally  in 
the  hands  of  the  profession  in  Scotland. 

(a)  Bell's  Com.  840  et  seq.  (5th  Ed.  I.  30). 


[  11  ] 


CHAPTER   I. 

DEFINITION  OF  THE  SUBJECT. 

The  earKest  account  we  have  of  the  nature  of  a  trust  by  a  Scotch  c»jg>  definition 

ofaTnisL 

writer  on  jtirispmdence,  is  that  given  by  Craig  in  his  chapter  de 
conditionibtzs  inveatUuris  (a).  Regarding  a  trust  as  essentially  a 
burden  upon  a  feudal  property,  he  says  :  ^*  Sunt  et  qu^dam  con- 
ditiones,  quae  neque  dantis  neque  accipientis  caus&  fiunt,  et  multi 
mintis  utriusque ;  veluti,  si  ita  convenerit,  ut  ego  tibi  f  eudum  conce- 
dam,  e&  lege  ut  tu  alii  concedas,  quod  f  eudum  recte  fideicommissum 
dicitur."  It  is  remarkable  that  this  conception  of  a  trust,  which 
approaches  very  near  to  the  English  definition  (b)  given  by  Lord 
Coke,  and  adopted  by  modem  writers  (c)  on  English  law,  has  not 
received  any  attention  from  our  own  institutional  authors,  who 
agree  in  referring  trusts  to  one  or  other  of  the  civil  law  contracts 
of  mandate  and  deposit,  or  to  a  combination  of  the  two. 

In  the  civil  law  itself,  trusts  were  not  so  regarded.    Fideicom-  ^^  ^^  ^^c- 
miffaa'are  treated  in  the  Institutes  as  a  distinct  species  of  right,  and 
have  a  place  assigned  to  them,  not  in  the  category  of  contracts,  but 
in  connection  with  inheritances,  to  which  class  of  interests  they  ap- 
pear, indeed,  most  naturally  to  belong  {d). 

It  is  nevertheless  true  that  the  rights  and  liabilities  of  trustees  ?ojJ  '*r  aiued  ' 

^  ^  to  Mandate  and 

are  closely  analogous  in  principle  to  those  which  arise  out  of  the  Deposit, 
contract  of  mandate;  while  the  obligation  to  restore  the  estate 
unimpaired,  which  is  the  function  of  a  depositary,  is  in  like  manner 
binding  upon  the  trustee.  Such  resemblances  may  be  explained 
by  a  consideration  of  the  properties  of  trust,  which  possesses,  in 
common  with  the  civil  law  contract  of  mandate,  the  character  of  a 
gratuitous  office,  to  be  exercised  for  the  benefit  of  the  tmstei^s 
appointee.     As  the  duties  of  a  trustee  differ  in  many  respects  from 

(a)  Craig  de  Feudia,  2,  5,  9.  (c)  Lewin,  Tr.,  4th  Ed.  13. 

(6)  Co.  Ut.  272  b.  ((/)  Inst.  2,  23  and  24. 
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DEFINITION  OF  A  TRUST. 


[Ch.  I. 


DeflnifcioiiB  of 
Stair,  Erakine, 
Bell,  and  Pothier. 


Proposed  Defini- 
tion. 


those  of  a  mandatory^  we  prefer  to  consider  the  threefold  relation 
subsisting  between  the  truster,  the  trustee,  and  the  beneficiary,  as 
a  distinct  contract,  or  quasi  contract,  analogous  to  mandate,  from 
the  consideration  of  which  its  doctrines  may  derive  aid  and  illustra- 
tion. 

Before  proceeding  to  define  the  nature  of  a  trust,  we  may  refer 
more  particularly  to  the  definitions,  or  attempted  definitions,  by 
writers  of  authority  in  our  law.      "  Trust,"  says  Stair,  "  is  also 
amongst  mandates  or  commissions,  though  it  may  be  referred  to  de- 
positation, seeing  the  right  is  in  custody  of  the  person  entrusted''  (a). 
And  in  another  place,  ^^  Trust  is  also  a  kind  of  de}x>sitation  whereby 
the  thing  entrusted  is  in  the  custody  of  the  person  entrusted  to  the 
behoof  of  the  entruster ;  and  the  property  of  the  tiling  entrusted,  be 
it  in  land  or  moveables,  is  in  the  person  of  the  entrusted,  else  it  is  not 
proper  trust  "(6).     Erskine's  definition   is  briefer  and  more  clear. 
"  A  trust,"  he  says,  "  is  also  of  the  nature  of  depositation,  by  which 
a  proprietor  transfers  to  another  the  property  of  the  subject  en- 
trusted, not  that  it  should  remain  with  him,  but  that  it  may  be 
applied  to  certain  uses  for  the  behoof  of  a  third  party  "  (c).     Pro- 
fessor Bell's  definition,  also,  has  mainly  in  view  the  relation  subsist- 
ing between  truster  and  trustee.     He  says,  "  In  a  deed  of  trust 
there  is  a  combination  of  two  contracts— deposit  and  mandate ;  the 
estate  not  being  in  the  trustee  for  any  use  or  purpose  of  his  own, 
and  the  management  being  regulated  by  the  directions  given  by  the 
maker  of  the  trust "  (d).       In  the  following  definition,  which  we 
extract  from  Pothier's  "  Traitd  dea  Substitutions"  the  interest  of 
the  beneficiary  is   brought  more   prominently  into  view : — "  La 
substitution  fideicommissaire  est  la  disposition  que  je  fais  d'une 
chose  an  profit  de  quelqu'un,  par  le  canal  d'une  personne  interpos^e, 
que  j'ai  charg^e  de  la  lui  remettre." 

If  we  were  asked  to  define  trust  irrespectively  of  theoretical 
views,  we  should  say,  A  trust  is  an  interest  created  by  the  conveyance 
of  property  to  a  trustee,  in  order  that  he  may  carry  out  the  truster's 
injunctions  respecting  its  management  and  disposal.  Tliis  definition 
includes  the  two  essentials  of  a  trust,  viz.,  the  conveyance  of  pro- 
perty, and  the  creation  of  trust  purposes ;  and  it  can  easily  be  shown 


(a)  Stair,  1,  12,  17. 
(6)  Stair,  1,  13,  7. 


(c)  Erak.  3,  1,  32. 

(rf)  Bell's  Com.  841  (5th  Ed.  I.  31). 
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that  any  other  properties  mentioned  in  the  preceding  definitions,  and 
assumed  to  be  characteristic  of  trusts,  are  in  reality  accidental.  For  . 
example,  it  is  by  no  means  essential  to  a  trust  that  it  should  be 
designed  for  the  benefit  of  a  third  party.  The  beneficiary  may,  and 
in  many  cases  is,  no  other  than  the  truster  himself.  Nor  is  it  neces- 
sary, as  assumed  by  Pothier  (a),  that  there  should  be  an  ultimate  con- 
veyance to  some  favoured  person.  The  trust  estate  may  be  entirely 
absorbed  in  the  liquidation  of  debts,  or  it  may  be  left  to  the  trustees 
in  perpetuity,  in  order  that  they  may  apply  the  revenues  to  chari- 
table or  other  uses. 

It  is  clear,  however,  that  a  trust  can  only  exist  for  the  benefit  of  Trust  mav  be 

extingiiisned  con- 

some  other  person  than  the  trustee.  A  conveyance  to  a  party  m  fusUme. 
trust  for  himself,  is  just  a  conveyance  in  fee-simple ;  and  the  same 
result  will  follow,  when  the  legal  and  beneficial  interests  happen  to 
merge  in  the  same  person  (b).  In  England,  where  the  right  of  the 
beneficiary  is  regarded  as  a  special  property,  the  union  of  the  two 
estates  is  effected  by  the  aid  of  the  legal  doctrine  of  "  merger," — 
the  minor  right  being  absorbed  in  the  major.  In  Scotland  (where 
the  interest  of  the  beneficiary  is  of  the  nature  of  a  right  of  action 
arising  from  obligation),  the  union  of  the  two  interests  in  one  person 
may  be  described  theoretically  as  an  extinction  of  the  trustee's  obli- 
gation confuaione. 

Such  extinction,  however,  can  only  take  place  when  the  entire  Contingent  in- 

'  '  "^  /  terest  sufficient  to 

beneficial  mterest  passes  to  the  trustee ;  for  if  there  be  any  interest,  preserve  Trust 
present  or  contingent,  remaining  in  another  person,  the  trust  wiU 
subsist ;  and  the  trustee  may  defend  his  interest,  in  an  action  directed 
against  himself,  in  conjunction  with  the  co-beneficiary. 

It  is  by  the  existence  of  trust  purposes  in  connection  with  a  P^rpoaes  and  a 

•^  *      ^  Conveyance  are 

conveyance  of  property  that  we  are  enabled  to  distinguish  trusts  essential, 
from  the  other  legal  rights  to  which  they  are  nearly  allied.  Thus, 
the  fact  that  an  estate  is  conveyed  to  the  trustee,  serves  to  distin- 
guish the  relation  of  trust  from  that  of  factory  and  commission ;  for, 
though  the  purposes  of  the  factory  may  be  similar,  and  the  powers 
of  the  commissioner  as  regards  disponing,  etc.,  equally  extensive, 
yet  the  property  of  the  estate  is  not  vested  in  the  person  of  the 
factor.  On  the  other  hand,  a  trust  is  distinguished  from  a  mere 
deposit  by  the   nature  of  the  duties  devolving  upon  the  trustee, 

(a)  Poth.  Ed.  Dupin,  VII.  547.  (h)  See  Inst.  3,  27,  de  Mandate. 
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which  are  not,  as  in  the  case  of  a  depositaiy,  limited  to  the  safe  keep- 
ing and  restoration  of  the  subject,  but  may  embrace  abnost  all  the 
powers  and  responsibilities  of  ownership. 

vaT^t'to  D**^*^"         A  simple  trust,  as  defined  by  the  English  writers,  would  appear 

to  be  the  same  as  a  deposit,  with  this  exception,  that  the  estate  is 
held  not  necessarily  for  the  depositor,  but  for  the  benefit  of  some 
person  nominated  by  him  (a).  It  confers  on  the  disponee  the  jtis 
habendij  or  the  right  to  be  put  into  possession  of  the  property,  and  the 
ju9  disponendiy  or  right  to  call  upon  the  trustee  to  execute  convey* 
ances  in  favour  of  another.  The  notion  of  a  simple  trust  is  arrived 
at  by  abstracting  all  discretionary  purposes  from  an  ordinary  trust. 
In  like  manner,  trust  may  be  resolved  into  mandate  by  abstracting 
the  element  of  property. 

Trost  in  Scotland         From  the  uniou  of  the  functions  of  mandatory  and  depositary 

not  annexed  to  the    .       _  ^    _  .  .  .     . 

peraon.  m  the  persou  of  the  trustee,  there  anse  certain  unportant  properties 

of  trusts  which  cannot  be  referred  to  either  mandate  or  deposit 
separately.  Chief  in  importance  amongst  these,  is  the  rule,  that 
personal  trusts  are  binding  upon  strangers.  Another  distinguishing 
feature  of  trusts,  is  the  peculiar  tenure  of  the  legal  estate,  which 
in  Scotland  is  annexed  not  to  the  person,  but  to  the  office  of  the 
trustee;  insomuch  that,  although  during  the  continuance  of  the 
office  the  trustee's  title  is  complete,  leaving  only  a  bare  right  of 
action  in  the  beneficiary,  yet  that  property  title  neither  transmits 
to  the  heirs  of  the  trustee  unless  specially  called  by  the  destination, 
nor  to  his  representatives  in  bankruptcy.  So  also,  in  the  event 
of  a  total  failure  of  the  trustees,  the  trust  is  said  to  lapse,  and 
the  title  remains  in  suspense  until  it  is  adjudged  by  the  party  bene- 
ficially interested,  or  is  vested  in  a  factor  by  warrant  of  the  Court 
of  Session. 

(a)  LewiB,  Tr.,  4th  Ed.  17. 
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CHAPTER   11. 

CLASSinOATION  OF  TRUSTS. 

The  most  general  division  of  tmsts  is  into  Simple  and  Special. 

A  simple  trust  has  been  defined  as  a  conveyance  of  property  to  Simple  and  Special 
one  person  upon  trust  for  another ;  in  which  case^  the  nature  of  the 
trust,  not  being  qualified  by  the  settlor,  is  left  to  the  construction  of 
law  (a).  In  this  case,  the  trust  is  held  to  be  executed  as  soon  as  the 
trustee  has  made  up  a  title  to  the  property ;  and  the  beneficiary  has 
then  the  right  to  call  upon  the  trustee  to  denude,  either  in  favour  of 
the  beneficiary  Imnself  ,  or  of  any  other  person  he  may  appoint. 

As  an  example  of  the  simple  trust,  we  may  mention,  trusts  of  Examples  of 

*^  -^  .  .  Simple  Trust 

heritable  property  for  behoof  of  a  partnership  or  joint  stock  com- 
pany.  A  special  trust  may  be  resolved  into  a  simple  in  conse- 
quence of  the  impossibility  of  executing  the  special  purpose;  as, 
where  trustees  are  directed  to  hold  land  for  behoof  of  A.  in  liferent, 
and  B.  in  fee,  and  A.  predeceases  the  testator.  The  estate  is  then  a 
simple  trust  for  B.  and  his  heirs. 

A  special  trust  is  constituted,  where  the  aid  of  a  trustee  is  Special  Tmsts. 
sought  for  the  execution  of  a  specified  purpose.  It  is  only  in  the 
special  trust  that  the  trustee  can  be  said  to  exercise  the  functions  of 
a  mandatory ;  and  in  the  execution  of  such  trusts,  the  duties  of  the 
trustee  may  vary  to  any  extent  compatible  with  the  nature  of  the 
subject,  and  the  scope  of  the  truster's  intention. 

Special  trusts  have  been  subdivided  into  ministerial  (or  adminir  Trusts  Ministerial 
strative)  and  discretionary.  The  former,  being  such  as  any  intelli-* 
gent  and  skilful  person  is  presumed  to  be  capable  of  performing, 
may  be  executed  by  the  Court  through  the  instrumentality  of  a 
factor.  Discretionary  trusts  are  those,  the  administration  of  which 
depends  to  a  certain  extent  upon  the  pleasure  of  the  trustee,  guided 
by  discretion  and  his  knowledge  of  the  circumstances  of  the  beno- 

(a)  Lewin,  Tr.,  4tli  Ed.  17. 
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When  a  Discre- 
tionary Trust 
lapses. 


Lawful  and  Un- 
lawful Trosts  dis- 
tinguished. 


Public  Trusts. 


ficiaries ;  as  in  the  caae  of  a  tnist  for  apportioning  a  fund  amongst 
children.  Such  trusts  partake  of  the  nature  of  powers ;  and  are 
presumed  to  have  been  conferred  upon  the  trustee  from  the  ex- 
uberant con6dence  which  the  testator  had  in  his  discretion.  They 
are,  theref  ore,  strictly  personal  rights.  And  while  the  exercise  of 
a  discretionary  trust  is  imperative  on  the  trustee,  if  he  accepts  the 
trust ;  yet,  if  he  declines  to  accept,  or  dies  without  executing  it,  the 
trust  cannot  be  carried  into  effect  by  the  Court  (a). 

In  Ae  .^  of  .  *.«  »  divid.  ;„p^  ».oii  4e  chad™,  of 
a  particular  family  or  class,  or  to  distribute  a  fund  at  discretion 
amongst  certain  objects  of  bounty  mentioned  by  name,  the  trust  will 
not  lapse  upon  faUure  of  the  trustees.  The  discretionary  element 
being  eliminated,  there  remains  -a  simple  destination  for  behoof  of 
parties  named  or  described ;  who  are  therefore  entitled  to  a  joint 
conveyance,  or,  what  is  equivalent  to  it,  a  division  of  the  subject 
amongst  them  in  equal  shares  (&).  But  a  trust  to  distribute 
amongst  such  charities  as  the  trustee  may  think  fit,  is  incapable  of 
being  administered  without  the  exercise  of  an  arbitrary  discretion, 
and  must  of  necessity  fall  to  the  ground  by  the  declinature  of  the 
trustees.  In  this  class  of  discretionary  trusts,  the  failure  to  ad- 
minister leaves  the  property  in  the  condition  of  intestacy  (c). 

Trusts  have  also  been  divided  into  lawful  and  unlawful^  though 
those  which  are  called  unlawful  ought  rather,  as  we  think,  to  be 
excluded  from  the  category.  Amongst  unlawful  trusts  are  included 
such  as  contemplate  the  benefit  of  the  truster  himself,  to  the  ex- 
clusion of  his  creditors,  or  which  create  unlawful  preferences. 

A  more  important  division  of  trusts  is  that  oi  public  and  private. 
Public  trtista  are  defined  by  Lewin  (d)  to  be  "  such  as  are  constituted 
for  the  benefit  either  of  the  public  at  large,  or  of  some  considerable 
portion  of  it,  answering  a  particular  description."  From  the  number 
and  importance  of  the  trusts  created  in  modem  times  by  Parliamen- 
tary authority,  the  decisions  relative  to  trusts  of  this  description  are 
not  to  be  wholly  overlooked  in  a  treatise  on  trust  law.    It  may  be  ob- 


(a)  See  Niahet  v.  7W,  15  Jan.  1848, 
10  D.  361- 

(5)  Sivright  v.  DaUas^  27  Jan. 
1824,  2  S.  643 ;  Watson  v.  Marjori- 
hanka,  5  S.  586,  591. 


(c)  Merchant  Co,  v.  Mag,  of  Edin- 
burgh, 1765,  M.  7448 ;  Dick  v.  Fer- 
guson, 1768,  M.  16206;  Ireland  v. 
Glass,  18  May  1883,  11  S.  626. 

(<0  Lewin,  Tr.,  4th  Ed.  19. 
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served,  however,  that  the  duties  of  such  trustees  are,  for  the  most 
part,  either  such  as  are  common  to  all  fiduciary  persons,  or  they  are 
of  such  a  strictly  local  and  personal  character  as  to  be  useless  for 
precedents  in  other  cases.  On  this  account  we  have  not  thought  it 
necessary  to  treat  separately  of  Parliamentary  trusts.  The  duties 
of  trustees  for  Charitable  purposes  (another  branch  of  public  trusts) 
will  require  to  be  specially  considered. 

Private  trusts  are  those  which  are  established  for  the  benefit  of  Private  Trusts. 
a  limited  number  of  individuals,  who  either  are  at  the  date  of  the 
settlement,  or  may  upon  the  expiry  of  liferents,  be  definitively 
ascertained.  As  regards  heritable  property,  their  duration  cannot 
be  extended  beyond  the  limits  assigned  by  the  Entail  Amendment 
Act  (a),  which  are  substantially  equivalent  to  those  specified  in  the 
Act  passed  with  reference  to  the  will  of  Mr  Thellusson  (b).  The 
law  of  Scotland  has  not  as  yet  put  any  positive  limits  to  the  duration 
of  trusts  of  moveable  property ;  but  it  is  scarcely  conceivable  that  a 
private  trust  in  perpetuity  would  be  sanctioned  by  the  Court,  even 
if  the  difficul^es  arising  from  the  natural  reluctance  of  trustees  to 
undertake  such  an  office  could  be  overcome  (c). 

The  last  division  to  which  we  shall  allude,  is  that  into  trusts  con^  TmstB  arising 
stituted  by  the  act  of  a  party^  and  trusts  by  operation  of  law.  The  Law. 
first  class  includes  not  only  written  trusts,  express  and  implied,  but 
also  such  latent  trusts  as  are  constituted  by  verbal  agreement,  with- 
out back-bond  or  written  acknowledgment,  and  which,  according  to 
the  Scottish  statute  (d),  can  only  be  proved  by  the  oath  of  the  trustee. 
The  second  class  comprehends  Resulting  trusts,  where  the  title  to 
property  happens  to  be  separated  from  the  beneficial  ownership 
without  any  intention  of  creating  a  special  trust ;  and  Constructive 
trusts,  which  is  merely  another  name  for  the  duty  of  restitution, 
which  may  be  enforced  against  a  party  acquiring  property  by  an 
illegal  title. 

(a)  11   &  12    Vict.   cap.    36,    §      7446 ;  Barholm  case,  1752,  in  5  W.  & 
47.  S.  180,  note  ;  Mason  v.  Skinner,  6 

(b)  39  &  40  Geo.  III.  cap.  98.  Mar.  1844,  16  Jur.  422. 

(c)  See  Dick  v.  Ferguson,  1768,  M.  (d)  Stat.  1696,  c.  26. 
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Trust  may  be 
constitnted  by 
Parole. 


Trust  may  bo 
declared  by 
DlspoBition  or 
Badi-bond. 


CHAPTER   IIL 

OF  THE  CONSTITUTION  OF  TRUSTS  BY  BACK-BOND 
OR  ADMISSION  UNDER  THE  STATUTE  1696,  Cap.  25. 

A  TRUST,  like  a  mandate,  may  be  constituted  either  verbally  or  in 
writing ;  and  in  practice  many  trusts  of  importance  are  constituted 
without  writing,  and  are  capable  of  being  enforced  as  verbal  obliga^- 
tions.  The  mode  of  constitution  is,  however,  liable  to  be  affected 
by  the  operation  of  two  causes.  The  subject  of  the  trust  convey- 
ance may  be  one  requiring  the  interposition  of  writing  for  its  trans- 
ference. Where  this  is  the  case,  then  the  provisions  of  the  Act 
1696,  cap.  25,  render  it  expedient  that  the  trust  purposes  should  be 
declared  in  the  same  form ;  for,  otherwise,  the  proof  of  the  trust 
must  rest  upon  the  oath  of  the  trustee.  Looking  to  the  substantials 
of  the  relation,  apart  from  forms  of  execution,  it  appears  that  nothing 
more  is  requisite  to  the  constitution  of  a  trust  than  the  acceptance 
of  the  property,  subject  to  the  purposes  of  the  granter,  which  may 
be  declared  either  in  writing  or  by  verbal  mandate,  in  which  last 
case  the  trustee's  acknowledgment  is  evidence  of  the  antecedent 
agreement. 

Accordingly,  a  trust  may  either  be  constituted  by  a  trust  dis- 
position, wherein  the  granter  himself  declares  the  purposes  either 
specifically,  or  by  reference  to  some  other  writing  imder  his  own 
hand ;  or  it  may  be  constituted  by  ex  facie  absolute  disposition,  qua- 
lified by  a  back-bond  or  acknowledgment  of  trust,  executed  by  the 
trustee.  The  form  of  disposition  ex  facie  in  trust  (called  a  trust 
disposition  and  settlement),  is  the  one  employed  in  the  constitution 
of  testamentary  trusts  and  family  settlements.  The  ex  fade  absolute 
disposition  and  back-bond  are  more  usually  resorted  to  for  the  crea^ 
tion  of  trusts  inter  vivosj  connected  with  the  management  or  disen- 
cumbrance  of  the  trust  property,  or  the  extrication  of  the  truster's 
affairs.     This  form  has  the  advantage  of  enabling  the  trustee  to 
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transact  with  third  parties  with  facility,  and  to  execute  conveyances 
in  favonr  of  purchasers  without  disclosing  the  conditions  and  pur- 
poses of  the  trust.  For,  of  course,  the  purchaser  is  not  bound  by, 
and  has  no  right  to  inquire  into,  conditions  which  do  not  enter  the 
record;  these  being  merely  personally  binding  on  the  trustee  (a). 
Therefore,  even  in  a  case  where  an  ex  facie  absolute  disposition  bore  to 
be  granted  ^^  for  the  causes  and  considerations  mentioned  in  aback- 
bond,"  the  Court  refused  to  permit  an  inquiry  into  those  causes  at 
the  instance  of  a  purchaser,  to  whom  part  of  the  estate  had  been 
feued  out  (V).  The  disadvantage  of  this  mode  of  constitution  is, 
that  the  property  of  the  estate  passes  to  the  trustee,  and  is  liable  to 
be  carried  off  by  his  creditors. 

Prior  to  the  passing  of  the  Act  1696,  the  opinion  of  the  Court  Proof  of  Trust 

^  *  at  Common 

seems  to  have  fluctuated  a  good  deal  with  respect  to  the  legal  evi-  Law. 
dence  in  questions  as  to  mandates  and  trusts ;  and  in  the  case  of  a 
mandate  to  enter  into  such  contracts  as  might  be  proved  prout  de 
jure^  the  same  sort  of  evidence  was  allowed  in  the  proof  of  the  man- 
date itself  (c).  However,  a  practice  afterwards  crept  in,  of  limiting  ^ 
the  proof  of  the  constitution  of  trusts  and  mandates  of  greater  im- 
portance to  writ  or  oath  (d).  This  rule  of  evidence  ultimately 
received  the  sanction  of  the  Legislature  as  regards  aU  actions  of  de- 
clarator  of  trust ;  but  as  to  questions  of  simple  mandate,  the  Courts 
have  reverted  to  the  ancient  practice ;  and  accordingly  a  mandate 
to  purchase  heritable  property  may  be  proved  prout  de  jure  (e), 
provided  the  title  has  not  been  taken  in  the  name  of  the  mandatoiy 
with  consent  of  his  constituent  (/). 

Although  in  theory  the  constitution  of  trusts  is  not  dependent  s****  1696,  cap. 
upon  writing,  yet  the  Act  of  1696,  cap.  25,  by  limiting  the  proof  of 
such  contracts,  has,  in  all  but  a  few  exceptional  cases,  made  writing 
practically  essential.     This  statute  proceeds  on  the  narrative,  that 
the  entrusting  of  persons  without  a  declaration  or  back-bond  of 

(a)  SomervaiU  v.  Bedfeam^  1  Jnne  (d)  Stair,  1, 12, 17,  and  cases  tiiere 
1818,  1  Dow  50,  revg.  M.  Ap.  Pen.  died ;  and  see  cases  in  Br.  Sjn.  2577- 
and  Real,  No.  8;  Bums  v.  Lawrie's     2581. 

Trs.,  7  July  1840,  2  D.  1348.  (e)  Tweedie  v.  Lochj  5  Br.  Sup.  680 ; 

(b)  Edward T.  SkeiU,  12  Feb.  1848,  Alison  v.  Alisons;  Maxwell  v.  Max- 
10  D.  685.  tre/Z,  id.  pag. ;  Maclean  v.  Bichardson^ 

(c)  See  Bell's  Com.,  5th  Ed.  I.  479;  1  July  1834, 12  S.  869,  per  Lord  Pr. 
TaiVs  Ev.  299 ;  Dickson,  Ev.  §  567 ;  Hope. 

Cases  in  Mor.  Die.  12897  et  seq.  (f)  Alison  v.  Alison,  1771,  M.  12760. 
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Division  pro- 
posed. 


trust  in  writing,  was  an  occasion  of  fraud,  and  of  many  pleas  and 
contentions.  It  consists  of  two  clauses.  With  the  first,  which 
relates  to  blank  bonds,  we  are  not  at  present  concerned.  By  the 
second  clause  it  is  enacted,  *^  That  no  action  of  declarator  of  trust 
shall  be  sustained  as  to  any  deed  of  trust  made  for  hereafter,  except 
upon  a  declaration  or  back-bond  of  trust,  lawfully  subscribed  by  the 
person  alleged  to  be  the  trustee,  and  against  whom,  or  his  heirs  or 
assignees,  the  declarator  shall  be  intented,  or  unless  the  same  be 
referred  to  the  oath  of  the  party  simplicUerr 

The  terms  of  this  enactment  have  been  very  carefully  and 
somewhat  critically  construed,  and  its  meaning  may  now  be  con- 
sidered as  finally  settled  by  the  numerous  cases  which  have  arisen  in 
connection  with  its  provisions.  In  examining  the  authorities  bear- 
ing upon  its  construction,  we  shall  consider  in  order — (1)  to  what 
transactions  the  statute  is  applicable;  (2)  what  kind  of  written 
evidence  it  requires ;  and  (3)  how  far  the  rule  of  evidence  intro- 
duced by  the  statute  is  binding  upon  third  parties  (a). 


Section  L 


WHAT  TRANSACTIONS  ARE  AFFECTED  BY  THE  STATUTE. 


Disposition  for 

Surposcfl  to  be 
ecuured. 


1.  The  trusts  referred  to  in  the  Act  are  those  which  are  consti- 
tuted by  an  ex  facie  absolute  disposition.  Accordingly,  the  Act  does 
not  apply,  in  any  sense,  to  settlements  of  property  bearing  to  be  in 
trust  for  purposes  to  be  afterwards  declared,  and  still  less  to  settle- 
ments containing  in  gremio  the  conditions  of  the  conveyance  (6). 
In  the  class  of  trusts  for  which  it  has  made  provision,  the  settlor 
places  the  property  ejs  figura  verborum  at  the  absolute  disposal  of 


(a)  In  England  the  proof  of  trusts 
of  real  property  is  regulated  by  the 
Statute  of  Frauds  (29  Car.  2,  cap.  3,  § 
7),  which  enacts,  that  *^  all  declarations 
or  creations  of  trusts  or  confidences,  of 
any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some 
writing,  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  noneeffect/^ 


(b)  As  by  the  terms  of  the  English 
Statute  of  Frauds  (29  Gar.  2,  cap.  3,  §  7), 
trusts  are  not  neceasarily  to  be  declared 
in  writing,  but  only  to  be  ^*  manifested 
and  proved,"  it  is  held  that  a  subse- 
quent acknowledgment  by  the  trustee 
is  sufficient  to  rear  up  the  trust  (Lewin, 
Tr.,  4th  Ed.  44).  Some  of  the  Eng- 
lish cases  as  to  the  kind  of  evidence 
admissible  under  the  statute  will  be 
afterwards  noticed. 
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his  trustee ;  and,  in  the  usual  course  of  business,  the  terms  of  the 
back-bond  have  been  adjusted  by  the  truster  before  the  transaction 
is  completed  by  delivery  of  the  conveyance ;  so  that  the  back- 
bond is,  in  reality,  as  much  the  deed  of  the  settlor  as  if  its  provisions 
had  been  inserted  in  the  conveyance.  If  this  has  not  been  done, 
the  presumption  is,  that  the  settlor  intended  to  confide  solely  in  the 
honour  of  the  trustee,  whose  subsequent  declaration  of  trust  must 
be  taken,  subject  to  such  qualifications  in  his  own  favour  as  he 
may  attach  to  it  (a).  But  in  the  case  of  a  disposition  ostensibly  in 
trust,  the  trustee  is  not  presumed  to  have  any  beneficial  interest. 
While  the  purposes  remain  undisclosed,  he  is  in  the  position  of  a 
depositary,  taking  the  estate  as  a  simple  trust  for  the  granter  and 
his  heirs.  To  allow  the  written  declaration  or  oath  of  the  trustee 
to  contradict  or  explain  the  terms  of  the  trust,  would  be,  in  effect, 
to  break  down  the  security  which  the  settlor  has  interposed  for  his 
own  protection  and  that  of  the  beneficiaries,  and  to  violate  that 
familiar  rule  of  law  which  excludes  parole  or  general  evidence  in 
contradiction  of  the  terms  of  a  written  document. 

In  the  case  of  Forsyth! s  Trustees  v.  Maclean  (6),  an  attempt  was  incompetent  to 
made  to  prove  a  legatum  liberationis  by  the  oath  of  a  testamentary  Disponee  m 
trustee,  as  a  defence  to  an  action  at  his  instance  for  payment  of  .a 
debt  of  L.IOO.  But  the  notion  of  applying  the  rule  of  the  statute 
1696  to  express  trusts  was  unanimously  repudiated  by  the  Court. 
"  The  proposal  here,"  said  the  Lord  President  (c),  "  seems  to  me  a 
very  curious  one.  It  is  a  proposal  to  prove  by  the  oath  of  one  trustee, 
that  he  received  instructions  by  the  truster  to  pay  over  part  of  the 
estate  in  the  face  of  the  written  deed — to  prove  by  one  of  a  body  of 
trustees,  that  the  truster  told  him  verbally  that  the  estate  was  not  to 
be  applied  in  terms  of  the  deed,  but  in  some  other  way.  I  cannot 
sustain  the  competency  of  such  reference "  (d).  In  this  case  the 
judges  were  of  opinion  that  the  alleged  direction  could  not  receive 
eflfect  even  as  a  nuncupative  legacy,  to  the  extent  to  which  such 
legacies  are  admissible,  because  it  related  to  a  specific  subject. 
But  it  would  seem,  on  the  authority  of  the  case  of  Kelly  v.  Kelly  («), 

(a)  See  Young  v.  Campbell^  19  Nov.  (c)  Lord  Oolonsay. 

1851,  UD.  63.  (rf)16D.  846. 

(6)  Forsyth's  Trs.  v.  Maclean,    18  (e)  Kelly  v.  KeUy,  8  March   1861, 

Jan.  1854,  16  D.  343.  23  D.  703. 
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that  a  bequest  of  a  sum  of  money,  restricted  to  the  extent  of  L.8, 
6s.  8d.,  may  be  proved  as  a  nancupative  legacy  by  the  jadidal 
admission  of  the  executors. 
Seau  where  The  case  of  Phin  (a)  is  not  touched  by  the  decision  in  For9ytK$ 

Trustee  bM  ^  ^  ,  '^  ^ 

the  Bedduary  Tr$.  v.  McLean.  That  decision  imports  that  a  reference  may  be 
made  to  the  oath  of  an  executor,  who  is  universal  or  residuaxy  legatee, 
to  support  a  trust  for  payment  of  legacies.  The  principle  of  the 
decision  seems  to  be,  that  a  trust  may  be  engrafted  upon  the  bene- 
ficial interest.  As  the  oath  of  the  residuary  legatee,  if  affirmative 
of  the  reference,  could  not  militate  against  any  other  interest  than 
his  own,  such  a  reference  is  not  open  to  those  objections  which 
exclude  its  application  to  the  case  of  executors  qua  trustees.  In  the 
case  of  Murray  v  Latorie^s  TVs.  (6),  the  subject  of  the  reference  was 
neither  a  trust  nor  a  legacy,  but  the  subsistence  of  a  debt  due  by  the 
truster.  The  authority  of  this  case,  which  is  at  any  rate  somewhat 
shaken  by  the  observations  in  the  case  of  Forsytes  Trs^y  does  not 
a£Pect  the  present  question. 

Can  jKeBoiiiiig  It  has  been  asked,  in  the  case  where  a  testator  dispones  an  estate 

InterestB  bo  de^ 

feated  by  Pa-  to  persons  as  trustees,  but  no  trusts  are  declared  by  the  disposition, 
so  that  the  beneficial  interest  would,  upon  the  face  of  the  instru- 
ment, result  to  the  heir-at-law  or  next  of  kin, — ^whether  it  would  be 
competent  to  prove  a  parole  declaration  of  the  purposes  of  the  trust 
by  the  evidence  of  the  trustees.  Mr  Lewin  has  discussed  this  ques^ 
tion  very  fully,  with  reference  to  the  terms  of  the  English  statutes 
regulating  the  authentication  of  trusts  and  wills  (c),  and  expresses 
an  opinion,  that  where  a  trust  results  upon  the  face  of  a  will,  such 
verbal  communings,  even  when  amounting  to  a  promise  on  the  part 
of  the  devisee  to  execute  a  certain  trust,  are  not  a  sufficient  ground 
for  executing  a  trust  as  against  the  heir-at-law.  In  Scotland  the 
question  has  not  yet  been  resolved  by  any  express  decision. 
Ouore,  where  Supposing  the  conveyance  to  be  made  ea  facie  absolutely,  and 

facie  absolute,    a  declarator  of  trust  to  be  raised  at  the  instance  of  the  heirs,  there 

can  be  little  doubt  that  these  parties  would  be  bound  by  the  trust 
purposes  specified  in  the  oath  or  written  acknowledgment  of  the 
trustee.     But  where  the  disposition  is  ea  facie  in  trust,  though  for 

(a)  Phin  v.  Guthrie,  1738,  M.  3837.  (ft)  Murray  v.  Lawrie's  Trs.,  2  Mar. 

Soe  alfio  Pet.  Montgomeric's  Exirs.,  7      1827,  5  S.  515. 
Feb.  1811,  F.  C.  (c)  Lewin,  Tr.,  4th  Ed.  48. 
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purposes  not  declared,  it  wotdd  seem  that  the  death  of  the  settlor, 
without  leaving  specific  directions,  raises  a  presumption  of  intestacy, 
and  vests  an  absolute  and  indefeasible  interest  in  his  legal  represen- 
tatives. The  opposite  view  would  be  inconsistent  with  the  principle 
which  requires  testamentary  settlements  to  be  made  in  writing  (a). 
It  is  clear  that,  in  the  case  supposed^  a  verbal  purpose  of  trust  cotdd 
not  be  made  to  affect  heritage ;  and  even  as  regards  moveables,  it  is 
difficult  to  distinguish  a  verbal  purpose  from  the  case  of  a  nuncu- 
pative will.  Supposing  such  evidence  to  be  admissible,  a  dishonest 
trustee  might  swear  that  the  direction  was  to  hold  the  property,  or  a 
portion  of  it,  in  trust  for  himself,  and  would  thus  commit  a  fraud 
with  impunity. 

In  the  exceptional  case  of  trustees  and  executors  being  also  the  Same  question, 

,  where  Trustee 

next  of  km,  the  danger  referred  to  does  not  arise ;  and  the  case  of  has  the  Result- 
Phin  V.  Guthrie  (6),  already  referred  to,  lends  some  countenance  to  next  of  kin. 
the  doctrine,  that  such  trustees  might  be  compelled  by  an  oath  of 
reference  to  disclose  the  trust  purposes  which  had  been  verbally  com- 
municated to  them.  Assuming  the  competency  of  such  a  reference, 
it  does  not  follow  that  those  purposes  would  be  given  effect  to  if  they 
were  of  a  testamentary  character.  On  principle,  such  declarations 
ought  to  be  regarded  as  mere  inchoate  expressions  of  an  intention, 
which  is  not  to  be  regarded  as  final  until  reduced  to  writing. 

2.  As  the  statute  of  1696  is  applicable  in  terminis  only  to  actions  Whether  the 
relative  "  to  any  deed  of  trust,"  its  operation  will  not  be  extended  to  to  itesuitmg 
those  trusts,  which  have  their  origin  not  in  the  act  of  the  granter,  but  Deeds. 
in  the  conduct  of  the  grantee.    Professor  Bell  seems  to  have  thought 
that  the  effect  of  the  later  decisions  relative  to  titles  taken  in  the 
name  of  an  agent  or  mandatory,  was  to  do  away  with  the  exception  in 
favour  of  restdting  trusts  altogether,  contrary  to  his  own  view  of  the 
statute  (c).     Upon  this  opinion  Mr  Dickson  (d)  justly  observes,  that 
the  learned  Professor^s  fear  is  not  supported  by  the  authorities  (Alison 
V.  Alison  and  J)uggan  v.  Wight)  which  he  cites.     And  we  gather  from 
the  opinions  of  the  Lord  President  in  LecMe  v.  Leckie  (e),  and  of  the 
Second  Division  in  the  case  of  Marshall  (/),  that  the  case  of  Duggan^ 

(a)  Forsyth's  Trs.  v.  J^Lean^supra ;         (d)  Dickson,  Ev.  §  676. 
Smiths  V.  Taylor,  1749,  M.  6594.  («)  Leckie  v.  Leckie,  21  Nov.  1854, 

(6)  Phin  V.  Guthrie,  1738,  M.  3837.  17  D.  81. 

(c)   BeU's  Com.   843  (6th  Ed.   I.  (f)  Marshall  y.  LyeU,  IS  ¥ehASb9, 

83)  ;  Pr.  §  1994, 1 ;  Erak.  3,  3,  34.  21  D.  614. 
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although  a  binding  authority,  is  not  to  be  considered  as  overruling 
the  earlier  cases,  which  support  the  doctrine,  that  a  party  putting 
himself  in  the  position  of  a  trustee  by  his  own  act,  may  have  the 
trust  proved  against  him  by  parole  evidence. 

apreidY.CrcoD-  In  the  case  of  Spreul  (a),  the  alleged  trustee  was  in  the  situa- 
tion of  a  negotiorum  gestor  or  pro  tutory  taking  upon  himself  the 
management  of  property  belonging  to  a  minor  without  legal  autho- 
rity. While  acting  in  this  capacity,  he  purchased  certain  adjudica^ 
tions  affecting  the  property,  and  the  point  decided  was,  that  the 
purchase  must  be  held  to  have  been  made  for  the  minoi^s  behoof. 
This  decision  might  have  been  rested  on  the  principle,  that  no  person 
occupying  a  fiduciary  situation  can  enter  into  any  profitable  trans- 
action affecting  the  trust  property.  But  it  appears  that  the  Court 
viewed  the  transaction  in  the  light  of  a  trust  for  the  minor  created 
by  the  act  of  the  trustee  himself ;  and  on  this  view  of  the  character 
of  the  transaction,  they  held  the  trust  to  be  proved  by  general 
evidence. 

Modern  Cases.  The  case  of  Tweedie  V.  Loch  (b)  was  an  action  against  a  law 
agent  who  had  purchased  lands  at  a  judicial  sale  on  the  employ- 
ment of  the  pursuer,  and  had  taken  the  title  in  his  own  name. 
The  Court  allowed  a  proof  of  the  pursuer^s  averments,  but  after- 
wards assoilzied  the  defender  in  respect  of  the  evidence.  In  the 
cases  of  Maxwell  v.  Maxwell,  and  Stevenage  Tr*  v.  Fraser,  where  in 
somewhat  similar  circumstances  the  pursuer  succeeded  in  proving 
his  case,  decree  of  denuding  was  pronounced  (<?). 

On  similar  principles  it  has  been  held,  that  if  a  purchaser  of 
scrip  from  the  original  allottee  neglect  to  have  the  transaction 
entered,  and  the  shares  are  in  consequence  registered  in  the  name 
of  the  seller,  the  purchaser  may  vindicate  his  resulting  interest  in 
the  shares,  by  proving  the  sale  (d). 

Parole  inad-  In  the  cases  above  mentioned  the  trust  was  created  by  the  act 

muBible,  if  ^  ^  ^  " 

Owner  coMent  of  the  trustee  himself,  without  the  authority  of  the  owner  of  the 

(o)  Spreul  Y.  Crawford,  1741,  El-  (b)  Tweedie  v.  Loch,  5  Br.   Sup. 

chies,  Tr.  No.  I.     See  narrative  of  this  630. 

case  in  the  opinion  of  the  Lord  J.-C.  (c)  Maxwell  v.  Maxwell,  id.  pag. ; 

Inglis  in  MarshaWs  case,  21  D.  621 ;  Stevens's  Trs.  v.  Fraser,  8  Mar.  1836, 

Crawford  v.    Crawford,  1739,  Elch.  14  S.  676 ;  Corbet  v.  Douglas,  infra. 

Tr.  No.  8  ;  Sinclair  v.  Maxwell,  1708,  (rf)  Lauder  v.  Orr,  25  May  1853, 

M.  16186.  15  D.  670. 
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property.  In  another  class  of  cases^  in  wliich  there  was  evidence 
of  a  verbal  agreement  or  consent  that  the  title  should  be  taken  in 
the  name  of  the  alleged  trustee,  the  rule  of  the  statute  was  applied, 
on  the  principle,  that  in  such  transactions  the  trust  was  created  by 
the  act  of  the  purchaser  himself.  The  distinction  is  thus  stated  by 
Lord  Glenlee  in  the  case  of  Mackay  v.  Ambrose  (a)  : — "  When  it 
is  agreed  that  rights  have  been  taken  as  the  parties  intended,  but 
it  is  averred  that  this  was  done  in  trust,  the  Act  applies.  But 
when  it  is  alleged  that  the  defender  was  employed  to  buy  for  one 
party,  and  took  titles  in  the  name  of  another,  that  is  a  totally 
different  case,  and,  no  doubt,  proof  prout  de  jure  might  be  allowed. 
In  an  unreported  case.  Bums  v.  Morrison^  that  species  facti  actually 
occurred"  (ft).  The  case  of  Duggan  v.  Wight  (c)  is  the  leading 
authority  with  reference  to  purchases  taken  in  name  of  the  agent 
with  consent  of  his  constituent.  In  this  case,  the  purchaser  was  a 
Soman  Catholic, — a  circumstance  which  at  that  time  disqualified 
him  from  holding  heritable  property ;  and  it  was  agreed  that  the 
titles  should  be  taken  in  the  name  of  Mr  Wight,  his  agent.  The 
Court,  after  considerable  conflict  of  opinion,  decided  that  the  proof 
must  be  limited  to  writ  or  oath ;  and  the  interlocutor  was  affirmed 
by  the  House  of  Lords,  on  the  ground  that  the  case  fell  within  the 
rule  of  the  statute. 

The  case  of  Marshall  v.  Lyell  (d)  was  similar  in  its  circum-  Marshall  ▼. 
stances  to  that  of  Duggan ;  and  it  is  important  to  observe,  that  while 
the  Court  refused  to  grant  relief  to  the  purchaser  in  an  action  of 
declarator  of  trust,  an  opinion  was  intimated  that  redress  might  be 
obtained  in  an  action  of  a  different  description,  founded  upon  the 
facts  which  were  in  evidence  {e).  The  purchasers  in  this  case  were 
the  Presbytery  of  Paisley.  The  property  acquired  was  the  superio- 
rity of  a  church  belonging  to  that  body ;  and  the  arrangement  was, 
that  the  purchase  should  be  made  by  the  agent  for  the  Presbytery ; 


LyeO. 


(a)  Mackay  v.  Ambrose^  4t  June 
1829,  7  S.  699. 

(b)  7  S.  702.  See  alflo  Skene  v. 
Ramsay^  5  Br.  Sup.  630 ;  Corhett 
y.  Douglas,  1808,  Hume,  346 ;  Boswell 
Y.  SeUcrig,  1811,  Hume,  350 ;  Mtidie  v. 
OuchterUmy,  1766,  M.  12403. 

(c)  Duggan  v.  Wight,  1797,  M. 
12761,  3  Paton,  610.     See  Gordon's 


Trs.    v.    Lord  Fife's   Exr.    6    Feb. 
1862. 

(d)  Marshall  v.  LyeU,  18  Feb.  1869, 
21  D.  614. 

(e)  21  D.  621,  per  Lord  J.-C.  Inglis. 
We  presume  his  Lordship  contemplated 
an  action  of  reduction.  The  statutory 
restriction  lain  terminis applicable  on]y 
to  actions  of  Declarator  of  Trust. 
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and  that  the  title  was  to  be  completed  as  soon  as  the  Presby- 
tery were  in  a  position  to  pay  the  balance  of  the  price.  In  the 
meantime^  Mr  Marshall^  the  agent  for  the  Presbytery,  borrowed  a 
sum  of  money  to  complete  the  purchase  from  a  friend,  in  whose 
name  a  disposition  was  taken,  subject  to  an  obligation,  not  by  the 
disponee,  but  by  Mr  Marshall  for  his  behoof,  ^'to  grant  when 
required  the  necessary  conveyance  in  favour  of  the  trustees  for  the 
Church,  or  parties  to  be  named  by  them  at  their  expense/'  On 
the  death  of  the  disponee,  an  action  of  declarator  of  trust  was 
instituted  against  his  heir,  who  refused  to  denude,  alleging  that  he 
held  the  property  in  security  of  previous  advances  made  by  his 
ancestor  to  Marshall.  The  Court  found  that  the  right  of  the 
Presbytery  as  beneficiaries  could  only  be  estabUshed  by  writ  or  oath, 
and  in  default  of  such  proof,  assoilzied  the  defender.  Assuming  that 
Marshall  acted  as  the  agent  of  the  Presbytery,  and  had  authority 
from  them  to  take  the  title  in  the  name  of  another  party,  there  can 
be  no  doubt  that  the  decision  was  in  accordance  with  the  precedents. 
If,  on  the  other  hand,  the  case  had  been  that  the  agent  excQfeded  his 
powers,  the  title  might  have  been  cut  down ;  but  the  form  of  action 
would  in  that  view  have  been  a  reduction,  and  not  a  declarator  of  trust. 
Partnership  3.  An  actiou  for  the  specific  recovery  of  property  may  be 

established  by  other  evidence  than  that  of  writ  or  oath,  where  the 
relation  subsisting  between  the  pursuer  and  defender,  although  of  a 
fiduciary  nature,  is  capable  of  being  referred  to  contract.  This  is 
the  principle  of  the  decisions  in  actions  between  partners,  and  in 
some  of  the  cases  relating  to  security  titles.  For  example,  if 
shares  in  a  joint  stock  company  have  been  entered  in  the  register 
as  the  property  of  another  partner,  either  with  the  intention  of 
creating  a  security,  or  with  the  view  of  obviating  objections  to 
the  admission  of  the  real  owner  as  a  partner,  the  trust  has  been 
held  to  be  probative  by  parole  evidence  (a).  Money  deposited  in 
bank  (ft),  or  invested  in  heritage  or  in  security  (c),  by  a  partner  in 
his  own  name,  may,  if  proved  to  have  truly  belonged  to  the  partner- 
ship, be  recovered  by  the  company,  even  in  a  question  with  the 

(a)  Stirling  v.  Stirling  and  Robert-  (h)  Baptist  Churches  v.  Taylor,  17 

son,  5  July  1822,  1  S.  583 ;  Hume  v.  June  1841,  3  D.  1030. 

Middlemass,    17    Nov.    1836,   16    S.  (c)  Macfarlane  v.  Fisher,  23  May 

30.      See    19  &  20  Vict.    cap.  47,  1837,  16  S.  778 ;  Dennistoun  v.  New- 

Part  1.  higging,  2  Dec.  1829,  8  S.  168. 
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heirs  of  the  partner  making  the  deposit.  And  where  a  lease  was 
taken  in  the  joint  names  of  two  individuals^  it  was  held  competent 
to  prove  by  parole  evidence  that  the  crop  and  stocking  belonged 
exclusively  to  one  of  them  (a).  The  same  principle  was  applied  in 
the  case  of  Knox  v.  Martin  (b).  Martin,  one  of  the  partners  of 
Cochrane  and  Company,  had  made  payment  of  a  debt  due  by  his 
copartner  Knox,  and  took  an  assignation  to  the  decree  in  his  own 
name,  on  which  he  afterwards  proceeded  to  raise  diligence.  A 
suspension  of  the  charge  was  brought,  on  the  ground  that  although 
the  assignation  was  taken  in  Martin's  name,  the  money  had  been 
paid  out  of  the  funds  of  the  company,  and  the  sum  entered  to  the 
debit  of  the  suspender  in  their  books.  The  Court  found  the 
reasons  of  suspension  proved  by  entries  in  the  books  of  the  com- 
pany, made  by  their  book-keeper  under  the  charger^s  direction. 

But  when  the  ground  of  action  is,  that  the  business  itself  is  a 
trust  for  behoof  of  latent  partners,  the  proof  must  be  of  the  nature 
required  by  the  statute  (c). 

4.  Among  the  decisions  relative  to  security  contracts,  the  first  Security 
we  shall  mention  are  the  Marquis  of  Qaeenaberrj/a  case  and  Lindsay 
V.  Barmcotte  (d),  in  which  the  question  related  to  the  property  of 
policies  of  insurance  effected  by  the  claimant's  ancestor,  and  which 
had  been  assigned  to  the  company  as  a  collateral  security  for  ad- 
vances. The  judges  had  no  difficulty  in  holding  that  a  resulting 
trust  might  be  established  in  such  circumstances,  independently  of 
the  statute  1696.  In  Lindsay^ s  case.  Lord  Cuninghame  observed, 
^'  I  agree  with  Lord  Mackenzde  in  holding  that  this  is  not  a  proper 
trust,  to  which  the  reclaimer  endeavours  to  assimilate  it,  for  the 


(a)  Kilpatrich  v.  KUpatrick,  27 
Nov.  1841,  4  D.  109.  See  also  Dtng- 
waU  V.  M'Combie,  6  June  1822,  1  S. 
463. 

(6)  Knox  v.  Martin,  12  Feb.  1850, 
12  D.  719. 

(c)  Seth  V.  Hain,  14  July  1855,  17 
D.  1117 ;  Currer  v.  Dickson,  11  July 
1857,  19  D.  991. 

(d)  Lindsay  v.  Barmcotte,  19  Feb. 
1851,  13  D.  718;  M.  of  Queensherry 
V.  Scottish  Union  Ins,  Co,,  8  Mar.  1842, 
1  Bell,  183,  affg.  1  D.  1203 ;  National 
Bank  v.  ForI)€s,  3  Dec.  1858,  21  D. 


79.  See  as  to  assignment  of  leases. 
Raid  V.  Lyon,  16  June  1832,  6  W.  & 
S.  114,  affg.  8  S.  789 ;  Walker's  Exrs. 
V.  Low,  14  Nov.  1833,  12  S.  44 ;  Seth 
V.  Hain,  14  July  1855,  17  D.  1117. 
As  to  dispositions  of  land,  Robertson  v. 
Duff,  14  Jan.  1840,  2  D.  279 ;  M'Lel- 
land  V.  Bank  of  Scotland,  27  Feb. 
1857,  19  D.  574;  Leckie  v.  Leckie, 
infra ;  Hawarden  v.  Dunlop,  31  May 
1861,  23  D.  923.  As  to  deUvery 
orders,  etc.,  Hamilton  y.  Western  Bank, 
13  Dec.  1856,  19  D.  152 ;  Hamilton's 
Exrs.  V.  Hope,  infra ;  Bell,  Pr.,  §  1367. 
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purpose  of  limiting  the  proof.  The  present  was,  from  the  first,  a 
case  of  joint  obligation  rather  than  of  trust.  In  cases  of  the  former 
class,  it  is  always  competent  to  prove  by  facts,  or  even  in  part  by- 
parole,  for  whose  behoof  the  transaction  has  been  entered  into"  (a). 
In  HamiltarCs  Executor$  v.  Uape,  the  pursuer's  ancestor  had 
assigned  all  his  furniture  and  moveable  effects  to  a  trustee,  osten- 
sibly in  security  of  debt,  but  in  reality  to  protect  the  property  from 
diligence.  In  an  action  of  denuding,  instituted  against  the  execu- 
tors-creditors of  the  trustee,  the  Court  found  that  the  existence  of 
debt  was  not  suiBciently  proved,  and  decerned  for  payment  of  the 
proceeds  of  the  property  to  the  truster^s  representatives  (ft). 
Deposits  in  The  Utw  of  evidence  with  reference  to  securities  conceived  in 

vances.  the  form  of  an  e^  facie  absolute  disposition,  was  very  carefully  con- 

sidered by  the  First  Division  in  the  recent  cases  of  Ledde^  Walkery 
and  McClelland  (c).  Such  dispositions  are  frequently  used  for  the 
purpose  of  creating  an  indefinite  security  for  future  advances,  the 
intention  being  to  confer  upon  the  disponee  all  the  rights  of  an 
absolute  proprietor,  subject  to  no  other  condition  than  that  of  an 
obligation  to  denude  on  repayment  of  advances.  Accordingly,  it 
has  been  laid  down,  that  the  debtor  has  no  action  to  restrict  the 
security  to  a  trust,  although  he  will  be  tdtimately  entitled  to  claim 
the  reversionary  interest.  His  right  is  simply  a  personal  and  con- 
tingent right  to  demand  a  reconveyance,  upon  payment  of  all 
advances  subsequent  to  the  disposition  (d). 
Disponee's  Bemarldng  upon  the  nature  of  the  right  conferred  by  a  disposi- 

tion of  this  nature,  which  was  admitted  to  have  been  granted  as  a 
consideration  for  the  disponee  becoming  cautioner  in  a  cash  credit 
bond,  the  Lord  Pres.  M'Neill  observed : — "  Granting  that  it  was 
a  security,  it  is  to  subsist  to  this  party,  with  certain  rights  to 
him,  as  proprietor  of  the  subject  conveyed  by  it,  greater  and  more 
absolute  than  as  a  mere  creditor  he  could  have  possessed.  There 
may  be  questions  of  accounting  between  the  parties  which  have  to 

(a)  13  D.   725.      See  SmoUett  v.      nedy,   ^  Co,,   11  Dec.  1867,   20  D. 
BeU,  1793,  M.  12354,  referred  to  by      259. 

Lord  Cuninghame  supra,  (d)  M^Lellandv,  Bank  of  Scotland^ 

(b)  Hamilton's  Exrs,  v.  Hope,  26  27  Feb.  1857,  19  D.  574 ;  Brough  v. 
Mar.  1853,  15  D.  595.  Jolly,  1793,  M.  2585;  and  see  cases 

(c)  Leckie  v.  Leckie,  21  Nov.  1854,  cited  in  Robertson  v.  Duff,  14  Jan. 
17  D.  81 ;   Walker  v.  Buchanan,  Ken-  1840,  2  D.  279. 
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be  explicated;  hut  here  it  is  attempted  by  a  declarator  to  reduce 
the  absolute  title  to  the  level  of  a  mere  ordinary  security"  (a).  The 
Court  held  that  the  Act  1696  was  a  bar  to  such  a  declaratory  con- 
clusion ;  and  as  the  pursuer  had  not  offered  to  relieve  the  disponee 
of  the  advances  made  on  his  behalf,  but  merely  asked  for  an  account- 
ing with  the  object  of  restricting  the  security,  it  was  thought  to  be 
incompetent,  hoc  statUy  to  go  into  such  an  inquiry. 

In  the  case  of  Walker  v.  Bttchanauy  Kennedy j  Sf  Co.j  in  which  Debtor  may 
it  was  alleged  that  the  debt  had  been  extinguished  by  intromissions  Soim^g? 
with  an  annuity  conveyed  by  ex  facie  absolute  assignation,  the 
Court  found  that  the  defenders  were  bound  to  hold  count  and  rec- 
koning, on  the  footing  that  the  assignation  was  in  security.  The 
case  was  complicated  by  the  allegation  that  a  back  letter,  granted 
at  the  date  of  the  assignation,  had  been  accidentally  destroyed :  the 
defender,  on  the  other  hand,  maintaining  that  the  letter  had  been 
given  up  with  the  intention  of  converting  the  security  into  an  abso- 
lute assignation.  But  the  judgment  of  the  majority  of  the  Court, 
as  delivered  by  Lord  Ivory,  proceeded  rather  on  the  nature  of  the 
transaction  as  admitted  by  the  defender,  which,  as  they  held,  con- 
ferred an  equitable  right  of  reversion  upon  the  pursuer  (b). 

It  appears  to  be  doubtful  whether  an  ea  facte  absolute  disposi-  whether  an 

,       ,  ,  ,  .  .        "p  r  1  Absolute  DiB- 

tion,  proved  to  have  been  granted  m  security  oi  future  advances,  can  podtioxi  se- 
be  made  available  as  a  security  for  sums  advanced  by  the  creditor  vancee. 
anterior  to  the  date  of  the  disposition,  without  a  special  stipula- 
tion to  that  effect  (c).  If  a  fund  is  assigned  in  security  for  a 
specific  debt,  and  the  amount  of  the  debt  mentioned  in  the  deed 
constituting  the  security,  the  creditor  has  no  general  security  for 
advances  (d). 

5.  Fraud  in  the  constitution  of  the  trust  will  also  take  the  case  Fraud  leading 

to  the  Trana- 

out  of  the  rule  of  the  statute.     "  It  seems  almost  imnecessary,   said  action. 
Lord  J.-Cl.  Inglis  (e),  in  the  case  of  Marshall  v.  Lyell^  "  to  add, 
that  while  fraud  in  the  constitution  of  the  title  will  form  a  good 
groimd,  not  for  a  declarator  of  trust,  but  for  an  action  of  reduction, 
and  may  be  proved  prout  de  jurcy  fraud  which  consists  merely  in 

(a)  LecJde  v.  Leckie,  17  D.  81.   See         (d)  National  Bank  v.  Forbes,  3  Dec. 
also  Lyon  v.  Reid,  supra^  p.  27.  1868,  21  D.  79 ;  Hamilton  v.  Western 

(b)  20  D.  263.  Bank,  13  Dec.  1856,  19  D.  162. 
(c)i2o6er<w»v.  Dtt^,  14  Jan.  1840,  (c)  Lord    Glencorae.      See    21   D. 

2  D.  279.  621. 
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ChabnenY. 
Chalmen, 


Parole  Trusts 
of  Moveables. 


denying  the  existence  of  the  truat  alleged,  will  not  prevent  the 
operation  of  the  statute;  for  every  trustee  who  denies  the  existence 
of  the  trust  is  necessarily  guilty  of  f  raud.*^  The  case  of  a  manda- 
tory fraudulently  appropriating  the  property  of  his  constituent  is  an 
instance  in  point. 

In  addition  to  the  decisions  having  reference  to  the  rights  of  third 
parties,  to  be  afterwards  noticed,  we  may  refer  to  a  recent  case  (a), 
where  a  widower  alleged  that  funds  in  bank  in  name  of  his  wife's 
sister  had  truly  belonged  to  his  wife.  In  this  case  the  Court  allowed 
a  proof  before  answer,  and  were  of  opinion  that,  the  averment  being 
of  a  conspiracy  between  the  wife  and  her  mother  and  sister  to  defeat 
the  husband's  jus  maritij  the  Act  1696  did  not  apply.  The  mere 
fact,  that  a  deed  of  conveyance  contains  a  false  narrative  of  a  price 
paid,  when  it  is  in  reality  gratuitous,  does  not  create  such  a  pre- 
sumption of  fraud  as  will  entitle  the  granter  to  a  proof  at  large  in 
an  action  of  declarator  (&)• 

Mr  Dickson  (c)  lays  down,  on  the  authority  of  Forsyth,  and 
of  a  report  which  occupies  a  single  line  in  the  Dictionary  (d),  that 
where  the  right  in  a  moveable  estate  is  not  constituted  by  writing, 
witnesses  are  admissible  to  prove  that  it  is  held  in  trust.  This  view 
seems  to  be  in  accordance  with  the  terms  of  the  statute,  as  limited 
to  ^^  deeds  of  trust."  The  numerous  cases  as  to  gifts  intuitu  mortisy 
which  have  lately  occurred,  and  in  which  it  has  been  the  practice  to 
direct  an  issue  to  inquire  whether  the  subject  was  a  donation  by  the 
deceased,  may  be  referred  to  this  class  of  cases. 


Section  n. 


WHAT  EVIDENCE  IS  REQUIRED  BY  THE  STATUTE  t 


The  Tmstee's 

dgnatureis 

sufflcieot 


The  best  evidence  of  trust  under  the  statute,  is  of  course  a  back- 
bond, or  other  probative  or  holograph  writing,  signed  by  the  trustee, 
and  expressive  of  the  conditions  of  the  trust.    It  has  never  been 


(a)  Harper  v.  Hume,  16  July  1860,  (c)  Dicks.  Ev.  §  676 ;  Forsyth,  Tr. 

22  Jut.  677.  64. 

(6)  Chalmers  Y.  Chalmers,  13  June  (d)  L.SirathnaverY,  APBeath^llSl^ 

1846,  7  D.  866.  M.  12767. 
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considered  essential  that  the  writing  should  be  of  a  formal  character. 
In  the  case  oif  Taylor  v.  Crawford  (a),  a  letter  acknowledging  the 
terms  upon  which  money  had  been  advanced,  and  signed  by  the 
trustee,  the  words  "  I  agree  to  the  above  "  being  prefixed  to  the 
subscription,  was  held  to  be  a  sufficient  compliance  with  the  terms 
of  the  statute.  All  the  judges  were  of  opinion  that  the  signature 
of  the  trustee  would  be  a  lawful  subscription  in  terms  of  the  statute 
although  the  document  were  not  holograph  or  tested ;  and  to  mark 
their  opinion  on  this  point,  a  special  finding  was  inserted  in  the 
interlocutor  (6),  that  "  if  the  signatures  *  William  Crawford'  to  the 
letter  founded  on  are  genuine,  and  the  words  ^  I  agree  to  the  above' 
are  holograph  of  him,  or  if  the  signatures  are  genuine,  the  said  letter 
was  a  sufficient  declaration  of  trust  "(c).  Upon  this  decision  Mr 
Dickson  (d)  remarks,  that  the  subscription  would  have  been  good  at 
common  law,  on  tiie  principle  that  the  delivery  of  the  trust  property 
constitutes  rei  intervetitus ;  an  opinion  which  has  received  an  indirect 
confirmation  from  the  decision  in  the  case  of  the  Church  of  England 
I^isurance  Co,  v.  Wink  (e). 

In  another  case,  where  the  titles  to  property  were  taken  in  the  Beoitai  in  a 

-  -    ,  r  *      fi  p     -i       Contract  is 

name  of  one  of  the  partners  of  a  company,  a  trust  m  favour  ox  the  Evidence, 
copartnery  was  held  to  be  established  by  evidence  deduced  from  a 
variety  of  expressions  in  documents  under  the  hand  of  the  partners ; 
and  among  others,  by  a  description  in  a  contract  of  copartnery  of 
the  parties  "  as  proprietors  of  the  field  and  ground,"  by  bilk  granted 
for  the  price,  and  by  several  docqueted  statements  and  accounts 
which  were  pronounced  to  be  constructively  writs  of  the  defender  (/). 


(a)  Taylor  v.  Crawford^  14  Nov. 
1833,  12  S.  39. 

(b)  12  S.  42.  See  Wood,  SmaU 
(f  Co,  V.  Spence,  14  Nov.  1833,  12 
S.  42;  Fet.  Montgomerie*s  Exers.y  7 
Feb.  1811,  supra;  Mackay  v.  Am- 
brose,  1829,  1  D.  &  And.  125,  per 
Lord  Cringletie. 

(c)  A  signed  letter  is  a  sufficient 
declaration  of  trust  under  the  English 
Statute  of  Frauds.  In  Childers  v. 
ChUders,  1  De  Gex  &  J.  462,  and  26 
L.  J.  Gh.  643,  743,  a  father  conveyed 
property  to  his  son  for  the  purpose  of 
giving  him  a  qualification  under  a 


local  Act  of  Parliament.  This  pur- 
pose was  expressed  in  a  letter  to  the 
registrar ;  and  the  Lords  Justices 
thought  this  was  sufficient  to  show 
that  there  was  no  intention  of  con- 
ferring the  beneficial  interest,  but 
merely  a  qualification.  See  also  Mor- 
ton V.  Tewart,  2  Y.  &  C.  Ch.  Ca. 
67 ;  Bentley  v.  Mackay,  16  Beav.  12. 

(d)  Dicks.  Ev.  319. 

(c)  Church  of  England  Ins.  Co.  v. 
Wink,  17  July  1857,  19  D.  1079. 

(/)  Mac/arlane  v.  Fisher,  23  May 
1837,  15  S.  978. 
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Unsized  En- 
trieB  in  Ao- 
count  Books. 


In  the  case  of  Watson  v.  Johnston  (a),  a  recital,  in  an  heritable  bond 
to  a  third  party^  of  a  tmst  deed  having  been  executed  by  the  granter 
for  payment  of  his  debts,  was  held  by  Lord  Campbell  to  a£Ford  sufS- 
cient  evidence  of  the  trust  in  a  question  with  the  granter^s  creditors 
to  the  effect  of  eliding  prescription. 

We  proceed  to  the  consideration  of  a  question  as  to  which  the 
law  must  be  admitted  to  be  somewhat  uncertain  and  unsatisfactory. 
We  mean  the  question  as  to  the  extent  to  which  unsigned  memo- 
randa  and  entries  in  account  books,  together  with  real  evidence,  are 
admissible  as  equivalents  to  the  statutory  back-bond.  We  have 
already  seen  that  an  acknowledgment  of  trust  is  good,  although  not 
probative.  And  it  would  now  seem  to  be  pretty  well  settled,  that 
even  the  signature  of  the  trustee  may  be  dispensed  with,  provided 
the  acknowledgment  is  distinct  and  unequivocal.  This  relaxation 
of  the  rule  is  admitted  in  the  case  of  a  trust  proved  from  entries  in 
business  books,  the  authenticity  of  which  does  not  depend  on  sub- 
scription (b). 

"  I  am  very  far  from  thinking,"  said  Lord  Justice-Clerk  Hope, 
onthequestion.  Jq  the  case  of  Seth  V.  Hatn  (c),  "  that  entries  in  business  books,  if  un- 
equivocal and  distinct,  may  not  be  most  com j>etent  evidence  of  a  trust 
in  the  property,  of  the  management  and  application  of  the  proceeds 
of  which  such  books  are  the  record.  In  such  a  case,  I  do  not  think 
that  the  evidence  would  be  incompetent  because  the  books  did  not, 
in  set  terms  and  directly,  contain  a  declaration  of  trust.  Neither 
am  I  prepared  to  say  that  there  must  be  a  signature  in  such  books, 
of  the  party  keeping  them"  (d).  To  the  same  effect  is  the  opinion 
of  Lord  Wood,  who  says,  "  I  am  of  opinion,  in  the  first  place,  that 
the  books  of  the  alleged  trustee,  holograph  of  himself,  amount  to 
writ  of  party ;  that  they  are  his  writ,  although  there  may  be  no 
subscription  to  the  entries  or  accounts  in  the  books ;  and  that,  as 
being  his  writ,  they  form  evidence  which  may  be  competently  ten- 
dered in  proof  of  trust,  under  the  Act  1696.    And,  in  the  second 


Onfliet  of  Ju- 
dicial Opinion 


(a)  Watson  v.  Johnston^  10  April 
1848,  6  BeU,  245.  A  recital  is  also 
evidence  of  trust  under  the  English 
Statute  (Moorcrqft  v.  Dowding^  2  P. 
W.  314 ;  Deg  v.  Deg,  2  P.  W.  412). 

(6)  Stair,  4,  42,  6.  See  Gordon's 
Trs.  V.  H/e's  Exr.  6  Feb.  1862. 


(«?)  Setk  V.  Hain,  14  July  1865,  17 
D.  1117;  Stewart  v.  Bannatyne^  21 
June  171 6,  M.  Sup.  Vol.  (Bruce) ;  Reid 
v.  Lyon^  16  June  1882,  6  W.  &  S. 
114,  affg.  8  S.  879 ;  Currer  v.  Dickson, 
11  July  1857,  19  D.  991. 

(d)  17  D.  1124. 
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plax^e^  that  they  will  be  sufficient  to  prove  it,  although  they  contain 
no  positive  or  direct  admission  of  trust  in  so  many  words,  if  their 
language  is  clearly  and  imequivocally  referable  to  the  existence  of 
a  trust,  and  manifestly  does  not  admit  of  being  explained  in  con- 
sistency with  the  party  holding  in  any  other  character  than  that  of 
a  trustee"  (a).  Upon  these  dicta,  Lord  Deas  remarked, — "  Obser- 
vations were  made  in  that  case  {Seth  v.  Hain\  to  the  effect  that  it 
was  not  essential  that  the  writ  should  be  subscribed  by  the  trustee. 
But  there  was  no  decision  to  that  effect,  either  in  that  case,  or  in 
any  other  that  can  now  be  relied  on.  That  entries  in  books,  and 
even  facts  and  circumstances,  may  be  taken  in  connection  with,  and 
as  explanatory  of  a  signed  writing,  I  do  not  doubt ;  but  that  these 
will  do  alone,  I  am  not  prepared  to  affirm.  If,  however,  they  will 
do  at  all,  they  must  be  clear  and  conclusive  "  (6). 

Keeping  in  view  the  import  of  the  decisions  in  the  cases  of  Walker  ^^^^^  ^  *^* 
and  Seth  v.  Hatftu  just  referred  to,  the  correct  view  would  appear  Trustee  may  be 

;  -^  '  .  .        Evidence. 

to  be,  that  the  existence  of  a  trust  may  be  proved  by  improbative 
letters  or  memoranda,  authenticated  by  the  signature  of  the  trustee, 
or  by  the  books  of  the  trustee  kept  by  himself ;  subscription  in  the 
latter  case  being  dispensed  with  from  the  necessity  of  the  case ;  but 
that  real  evidence,  or  ^^  facts  and  circumstances,"  are  only  admissible 
to  show  the  terms  of  the  transaction  (c). 

For  example,  there  can  be  no  doubt,  that  if  the  written  declara-  ^J^Ser^'itt^ 
tion  admits  that  the  estate  is  held  in  security  of  advances,  or  until  ^reet,  how  aa- 

•^  ^         '  certained. 

payment  of  the  price  of  the  property,  parole  proof  will  be  allowed 
as  to  the  extent  of  the  obligation  constituted  by  the  declaration. 
Such  is  in  substance  the  import  of  the  decisions  usually  cited  on  the 
subject  of  proof  by  facts  and  circumstances  (d).  And,  on  the  same 
principle,  where  property  is  held  for  behoof  of  a  religious  society 
or  other  similar  institution,  an  inquiry  may  take  place  into  the 
rules  and  practice  of  the  association,  which,  in  this  case,  consti- 
tute the  conditions  of  the  trust  (e).    There  are  not  wanting,  how- 

(a)  17  D.  1125.  be  attached  to  a  letter  adduced  in  sup* 

(b)  Walker  v.  Buchanan^  Kennedy^      port  of  a  trust. 

^  Co.,  11  Dec.  1857,  20  D.  269.  (rf)  Wood,  Small,  ^  Co.  v.  Spence^ 

(c)  In  Morton  v.  Tewart,  2  Y.  &  C.  14  Nov.  1833,  12  S.  82 ;  Miller  v. 
Ch.  Ca.  67,  Lord  J.  Knight  Bruce  ad-  Oliphant,  7  Mar.  1843,  5  D.  886. 
mitted  parole  evidence  to  explain  the  (e)  See  Davidson  v.  Aikman,  1805, 
cause  of  granting  and  the  weight  to  M.  14584,  1  Dow,  1,  2  Bligb,  529. 
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Effect  of  Vitia- 
tion Ml 


ever,  judicial  dicta  which  would  give  to  the  evidence  of  facts  and 
circumstances  a  somewhat  more  extended  application.  For  example, 
in  the  case  of  Chalmers  (a),  Lord  Fullerton,  with  whom  Lord 
Jeffrey  concurred,  remarked : — "  It  is  said  the  facts  and  circum- 
stances admitted,  are  sufficient  to  prove  a  trust.  Now,  I  rather 
think  that  the  cases  do  bear  out  this, — ^that  admitted  facts  and 
circumstances  may  supply  the  want  of  a  positive  declaration  of  trust ; 
but  then  these  facts  and  circumstances  must  constitute  real  evidence 
of  the  conduct  of  the  party  in  relation  to  the  matter,  not  to  be 
explained  in  any  other  way  than  as  an  admission  that  he  holds  in 
trust"  (A). 

A  document  purporting  to  be  a  declaration  of  trust  will  not  be 
received  in  evidence  if  it  is  vitiated  in  substantiaUbus,  Thus, 
where  a  party  infeft  on  an  ea  facie  absolute  disposition  in  1826  had 
granted  a  missive,  binding  himself  to  reconvey  at  any  term  prior  to 
1846,  and  the  word  forty,  occurring  in  the  date  of  redemption,  was 
written  on  an  erasure,'  the  Lord  Ordinary,  by  his  interlocutor,  which 
was  adhered  to,  found,  ^^  that  the  Said  document  does  not  afford  a 
valid  ground  of  action,  and  that  it  is  not  thereby  instructed  that  the 
pursuer  was  entitled  to  re-acquire  the  subjects  at  the  date  of  the 
present  action  "  (<?). 

In  the  event  of  a  declaration  of  trust  having  been  lost  or  fraud- 
may  be  proved,  ulently  destroyed,  its  contents  may  be  proved  by  secondary  evidence ; 
and  it  does  not  seem  to  be  necessary  to  lead  a  proving  of  the  tenor. 
In  the  case  of  Kennoway  v.  Ainslie  (rf),  which  was  a  reduction  of  a 
conveyance  by  the  trustee  for  breach  of  trust,  it  was  alleged  that 
the  back-bond  had  been  delivered  to  the  trustee  for  a  temporary 
purpose,  and  retained  by  him.  A  proof  having  been  allowed,  their 
Lordships  held  "  that  the  allegeance  was  not  of  a  trust  to  be  proved 
by  witnesses,  but  of  the  fraudulent  destroying  of  a  back-bond,  and 


Tenor  of  nuBs- 
iogDeclaratioD 


(a)  Chalmers  v.  Chalmers^  18  June 
1845,  7  D.  870.  See  also  Lindsay  v. 
Barmcotte,  19  Feb.  1851,  13  D.  725, 
per  Lord  CuniDghame ;  axfd  SmoUet  v. 
BeU,  1793,  M.  12354. 

(6)  Under  the  English  statute  (ante, 
p.  20),  it  appears  that  not  only  the  fact 
of  the  trust,  but  also  the  terms  of  it, 
must  be  supported  by  evidence  under 
signature;  but  it  was  held  by  Lord 


Alvanley,  in  Forster  v.  Hall,  8  Ves. 
696,  that  the  terms  of  the  trust  might 
be  collected  from  an  unsigned  paper 
sufficiently  connected  with  the  mga^ 
declaration.  See  Sugd.  Vend,  and 
Purch.  Ch.  3-,  §  2. 

(c)  Kirkwood  v.  Patrick,  25  JvLue 
1847,  9  D.  1363. 

(d )  Kennoway  v.  Aifislie,  1752,  M. 
12438. 


Sec.  II.]        EVIDENCE  REQUIRED  BY  THE  STATUTE. 
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that  this  is  a  fact  provable  by  witnesses.'*  And,  accordin^y,  they 
"  found  the  reasons  of  reduction  relevant  and  proved."  The  opinions 
of  the  judges  in  the  cases  of  Ckalmers  (a)  and  Walker  (b)  may  be 
consulted  on  this  point  of  practice. 

Trust  may,  of  course,  be  inferred  from  the  judicial  admissions  Jndioial  ac- 

knowledgment 

of  the  defender  on  record,  subject  to  the  general  rule,  that  such  of  Trust 
admissions  must  be  taken  with  the  qualifications  annexed  to  them  (c). 
And  an  averment  of  trust  made  by  a  trustee  for  his  own  interest, 
will  be  available  to  other  claimants  in  the  position  of  contradictors  to 
him  (d).  We  have  already  seen  that  admissions  to  the  effect  that  an 
absolute  disposition  was  intended  to  constitute  a  security  for  advances, 
will  enable  the  pursuer  to  get  into  an  accounting,  but  will  not  entitle 
him  to  obtain  a  decree  of  declarator  of  trust  (e).  The  same  prin- 
ciple would  probably  be  held  to  govern  the  construction  of  admissions 
made  by  the  trustee  on  a  reference  to  oath  (/), 

In  point  of  principle,  it  would  seem  that  a  declaration  emitted 
upon  death-bed  will  not  be  binding  upon  the  trustee's  heir ;  and  it 
was  so  held  in  a  case  which  occurred  prior  to  the  date  of  the  statute, 
of  which  a  full  report  has  been  preserved  (gr). 

The  effect  of  bankruptcy  in  excludinir  evidence  subsequent  in  ?™**  cannot 

*     •'  ^  ^  ^     ^  be  proved  by 

date  to  the  sequestration  was  very  carefully  considered  in  the  case  Oafii  of  Bank- 

^  .  .  rupt  after  Se- 

of  Mein  v.  Towers  (h)  ;  and  it  was  decided,  that  a  reference  to  the  questration. 
oath  of  the  bankrupt  in  causa  was  incompetent,  in  an  action 
directed  against  the  trustee  for  the  recovery  of  a  specific  subject, 
alleged  to  be  trust  property.  It  will  be  observed  that  the  present 
Bankruptcy  Act  (i)  vests  in  the  trustee  the  whole  property  of  the 
debtor  as  at  the  date  of  the  sequestration,  subject,  in  the  case  of 
moveable  property,  '^  to  such  preferable  securities  as  existed  at  the 


(a)  Chalmers  v.  Chalmers^  7  D. 
869. 

(6)  Walkers.  Buchanan,  20 D.  269, 
per  Lord  Deas. 

(c)  Adamson  y.  Adamsan,  29  Jan. 
1834,.  12  S.  869;  Taylor  y.  Crawford, 
14  Nov.  1888,  12  S.  41,  per  Lord  Pr. 
Hope. 

(d)  Lindsay  v.  Giles,  27  ¥^h.  1844, 
6  D.  771. 

(c)  Blaikie,  17  D.  77 ;  Walker,  20 
D.  259,  dted  above^ 


(/)  See  Forbes  v.  CuUoden,  1712, 
M.  18236. 

(g)  Patten  v.  Stirling,  1671,  M. 
12586,  Fore.  Tr.  69;  and  Crawford 
y.  Bell,  1687,  M.  12591,  a  case  of  ver- 
bal declaration.  And  see  cases  in  the 
foUowing  chapter,  relating  to  altera- 
tions by  the  truster  executed  on  death- 
bed. 

(A)  Mein  v.  Towers,  11  July  1829, 
7  S.  902. 

(0  19  &  20  Vict.  c.  79,  §  102. 
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date  of  the  sequestration,  and  are  not  now  null  or  reducible  ;*'  while 
in  the  case  of  heritable  property,  his  right  is  limited  ^^  to  the  extent 
of  the  interest  in  the  estate  which  the  bankrupt  might  legally  con- 
vey or  the  creditors  attach."  This  clause  clearly  excludes  the 
possibility  of  establishing  a  latent  trust  after  bankruptcy ;  and  it 
has  been  settled  by  the  case  of  Adam  v.  Mcmlachlan,  that  a  reference 
to  the  oath  of  the  bankrupt  is  incompetent  even  to  the  extent  of 
constituting  a  claim  in  bankruptcy  (a).  The  principle  of  this  deci- 
sion would  equally  exclude  the  bankrupt's  written  declarations,  if 
subsequent  in  date  to  the  sequestration  ;  if  prior  in  date,  they  would, 
of  course,  be  admissible  in  proof  of  a  claim,  though  they  would  not 
confer  a  preference. 

Section  HI. 

EVIDENCE  IN  ACTIONS  WITH  THIBB  PARTIES. 


In  Qneations 
with  onerous 
AflsigneeB. 


First^  A  latent  trust  is  of  no  avail  to  the  truster  in  competition 
with  the  right  of  a  bona  fide  onerous  assignee  of  the  trustee,  possess- 
ing under  an  6^/000  absolute  title  (6).  But  a  trustee  upon  the 
sequestrated  estate  of  the  trust  disponee  (c),  or  an  adjudging  credi- 
tor (d),  is  affected  by  personal  trust  rights  althongh  latent,  on  the 
principle  that  he  takes  the  bankrupt's  right  tanium  et  tale  as  it  existed 
in  his  person.  The  adjudger  or  trustee  of  property  in  which  the 
bankrupt  was  inf eft,  will  not,  of  course,  be  affected  by  latent  trusts, 
for  he  is  entitled  to  take  the  estate  as  shown  by  the  records  (e). 
In  Questions  Secondly j  Notwithstanding  the  doubts  expressed  by  Mr  Dick- 

ter  or  Trustee.    SOU  (/)  and  by  Forsyth  ( jf),  on  the  authority  of  a  dictum  of  Lord 


(a)  Adam  y.  M^LacMan^  29  Jan. 
1847,  9  D.  660,  overruling  Blair  ▼. 
Balfour,  1745,  M.  12473.  See  also 
Bankton,  4,  82,  5;  Ersk.  4,  2,  10; 
Thomson  y.  Duncan,  10  July  1855,  17 
D.  1081. 

(&)  SomervaiU  v.  Red/earn,  1  June 
1813, 1  Dow,  50,  revg.  M.  Ap.  Pere. 
and  Real,  No.  3;  Bums  ▼.  Laiorie's 
Trs.,  7  July  1840,  2  D.  1348.  But 
even  the  purchaaer^sasine  is  no  protec- 
tion if  he  is  aware  of  the  trust  (Lang 


y.  Mag.  ofDumhartony  29  June  1813, 
F.  C). 

(c)  DingwalTs  Tr.  y.  W-Canihie,  6 
June  1822,  1  S.  463. 

(rf)  Preston  y.  E.  of  DundonaUTs 
Cr,,  6  Mar.  1805,  F.  C,  M.  Ap.  Pera. 
and  Real,  No.  2 ;  Gordon  y.  Cheyne, 
5  Feb.  1824,  2  S.  675. 

(6)  Duncan  y.  WylMty  S  Deo.  1803, 
Hume,  445.  1 

(/)  Dicks.  Ev.  817. 

(3)  Fore.  Tr.  62. 
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Gillies  (a),  we  must  hold  it  to  be  settled  law,  that  the  Act  1696, 
cap.  25,  does  not  apply  where  a  latent  trust  is  sought  to  be  proved 
by  a  person  who  was  not  a  party  to  its  constitution,  but  who  has 
an  interest  in  proving  its  existence  in  order  to  make  good  his  claim 
against  the  truster  or  trustee. 

The  case  of  Elibank  v.  Hamilton  (J),  in  which  the  doctrine  hete  EUbank  v.  Re- 
stated was  laid  down,  has  been  supposed  to  have  rested  to  some 
extent  upon  allegations  of  fraud ;  but  we  do  not  find  that  those  con<- 
siderations  materially  affected  the  decision  of  the  Court.  Lord 
Alloway  is  reported  as  having  said,  "  I  do  not  think  that  the  Act 
1696  can  at  all  apply  as  to  the  mode  of  proving  the  alleged  trust. 
If  the  question  was  between  Mr  Hamilton  and  his  brother  [the  truster 
and  trustee],  it  would  apply,  but  not  here ;  and  I  think  the  pursuer  is 
entitled  to  a  proof  of  his  averments  prout  de  jureP  Lord  Glenlee 
said, — ^^As  to  the  mode  of  establishing  the  alleged  trust  in  the 
person  of  his  brother,  I  am  satisfied  that  it  Is  only  in  questions  be- 
tween the  truster  and  trustee  that  the  Act  1696  applies."  Lord 
Pitmilly  concurred ;  and  the  Lord  J.'-Cl.  Boyle  observed, — "  As  to 
the  Act  1696, 1  am  quite  satisfied  that  it  does  not  apply  here,  and 
does  not  restrict  parties  to  the  mode  of  proof  there  specified^  as  this 
is  not  a  declarator  of  trust  by  the  truster  against  the  trustee"  (<;). 

In  the  case  of  Scott  v.  Miller  (d).  Lord  Pres.  Hope  observed,-^  Dicta  in  iSioow 
^*  If  any  third  party  has  an  interest  to  prove  the  e^tence  of  a  trust, 
notwithstanding  an  ex  facie  ownership,  the  statute  doesi  not  apply 
to  him.  It  does  not  constrain  him  to  prove  trust  only  by  adducing 
a  writ  which  he  had  not  originally  any  means  of  taking  at  the  consti- 
tution of  the  trust,  or  by  means  of  the  oath  of  a  party  whom  he  had 
never  trusted.  A  third  party  whose  interest  it  is  to  unveil  the  true 
character  of  a  simulate  transaction,  and  to  prove  the  existence  of  a 
trust,  notwithstanding  an  appearance  of  ownership,  has  a  right  to 
establish  this  prout  de  jure  "  («).  This  reasoning  appears  to  us  to 
be  unanswerable  ;  and  although  it  is  true  that  Lord  Gillies  dissented 
from  the  President's  opinion,  in  a  passage  which  is  quoted  with  ap- 
probation by  Mr  Forsyth,  it  does  not  appear  that  the  rule  of  the  sta^ 
tute  ever  has  been  applied  to  cases  of  the  class  under  consideration. 

(a)  Scott  V.  Milkr,  infra.  (c)  6  S.  72. 

•    (6)  EUhanlc  v.  Hamilton,  16  Nov.  (d)  16  Nov.  1832,  11  S.  21. 

1827,  6  S.  69.  (c)  11  S.  26. 


■*.-»wrv- 
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Point  decided  Accordingly,  in  a  recent  case,  where  a  party  was  sued  by  an 

DiYinon.  assignee  in  trust  upon  a  bill  which  the  respondent  alleged  that  he 

had  already  paid  to  the  cedent,  the  Court  were  unanimously  of 
opinion  that  the  fiduciary  character  of  the  assignation  might  be 
established  by  a  proof  at  large,  for  the  purpose  of  fixing  the  defence 
of  payment  on  the  assigpee.  The  Lord  J. -CI.  Inglis  observed, — 
^'  I  am  of  opinion  that  the  party  here  is  not  at  all  limited  by  the 
provisions  of  the  Act  1696,  because  this  is  not  a  question  between 
a  truster,  or  one  in  his  right,  and  a  trustee,  or  one  in  his  right ;  but 
between  an  alleged  trustee  and  a  third  party,  who  was  a  debtor  of 
the  truster,  and  has  been  discharged  by  the  truster.  The  statute 
does  not  apply  to  this  case  in  its  terms,  nor  Ifes  it  ever  been  extended 
to  such  a  case  by  any  decision  of  this  Court  ^\a).  The  distinction 
is  well  illustrated  by  the  decisions  which  establish  the  competency 
of  proving  prout  de  jure  that  titles  constituting  an  electoral  qualifi- 
cation were  confidential  in  an  objection  to  a  claim  of  enrolment  (b)  ; 
although,  in  an  action  at  the  instance  of  the  granter,  the  trust  could 
only  be  established  seripto  vel  juramento  (e). 
Parole  EtI-  It  has  been  decided  in  the  case  of  Murdoch  v.  Wylie  (rf)»  that 

denoeinAo-  ...  .  J^        \  /^ 

tkfDB  of  Belief,  parole  evidence  is  admissible  to  prove  a  trust  in  an  action  by  the 
trustee  seeking  relief  against  his  constituent.  The  decision  is  in 
accordance  with  the  terms  of  the  statute,  which  only  appUes  to 
cases  where  the  trustee  is  the  party  "  against  whom,  or  his  heirs  or 
assignees,  the  declarator  shall  be  intented." 


(a)  MiddUUm  v.  Rutherglen,  8  Feb. 
1861,  23  D.  526;  see  528. 

(b)  Ferrier  v.  Morekead^  1790,  M. 
8772. 


(c)  Douglas  v.  DahrympU,  1770,  2 
Paton,  187. 

(d)  Murdoch  v.  Wylie,  8  Mar.  1832, 
10  S.  445. 
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CHAPTER  IV. 

OF  THE  CONSTITUTION  OF  TRUSTS  BY  DEED 

OF  SETTLEMENT. 


Section  I. 


OF  THE  EXEGCTION  OF  TBVST  DEEDS. 


Statutory  Solemnities. — ^Although,  as  we  have  already  seen,  a  trust  Trust  Settle- 
may  be  proved  by  the  evidence  of  the  trustee,  either  in  writing  or 
on  oath,  yet,  where  it  is  the  purpose  of  the  granter  to  declare  the 
terms  of  the  trust  by  a  writing  under  his  hand,  this  can  only  be 
accomphshed  by  a  deed  executed  in  conformity  with  the  statutes 
regulating  the  authentication  of  writs.  A  conveyance  of  property  in 
trust  must,  at  any  rate,  be  effected  by  a  regular  deed,  in  which  it  is 
usual  to  specify  the  purposes  of  the  trust,  subject  to  a  power  of 
alteration.  Such  is  the  mode  of  constitution  most  usually  resorted 
to  for  purposes  of  testamentary  settlement. 

But  if  it  be  desired,  as  in  trusts  for  sale,  to  keep  the  title  of  the  Pnrpoeee  may 

..  ,  .  ••I'li''®^'^*  separate 

trustee  clear  of  restrictions  which  might  embarrass  him  in  his  deal-  Writing. 
ings  with  third  parties,  the  form  of  an  ex  facie  absolute  deed,  with  a 
relative  declaration  of  trust  in  a  separate  writing,  may  be  adopted. 
In  testamentary  deeds,  when  the  granter  has  reason  to  suppose  that 
changes  in  his  intention  may  arise,  a  convenient  form  is  that  of  a 
trust  deed  for  purposes  to  be  afterwards  declared,  embracing  the  usual 
administrative  clauses,  with  a  proviso  excluding  the  rights  of  the  heir- 
at-law  in  the  event  of  any  future  deed  or  codicil  being  executed  on 
death-bed  (a).  A  trust,  moreover,  may  be  created  by  taking  an 
investiture  in  the  names  of  the  beneficiaries ;  in  which  case,  it  would 

(a)  Willoch  y.  Auckterlonie,  1767,       P^ufeiri/ra,  p.  68,  as  to  the  form  of  such 
M.  15945  &  5539,  Hailes,  321,  324.      proviso. 
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seem,  the  death  of  the  pnrchafler  before  acceptance  of  the  title  has 
been  intimated  to  him  does  not  invalidate  the  destination  (a). 

The  authentication  of  trust  deeds,  which  is  subject  of  course  to 
the  ordinary  rules  of  conveyancing,  belongs  rather  to  tlie  law  of 
Evidence  than  to  our  present  subject.  It  may  be  sufficient  to  refer 
briefly  to  the  statutes  w^hich  are  now  in  force.  The  Act  1555,  cap. 
29,  made  subscription  imperative,  subject  to  certain  conditions  as  to 
notarial  subscription,  which  were  superseded  by  the  more  specific 
regulations  of  the  Act  1579,  cap.  80.  That  Act  requires  the  attes- 
tation of  two  notaries  and  four  witnesses  to  writs  not  signed  by  the 
granter.  By  the  Act  1584,  cap.  4,  as  extended  by  custom,  sealing 
is  dispensed  with.  Under  the  statute  1593,  cap.  179,  the  name 
and  designation  of  the  writer  must  be  inserted  in  the  body  of  the 
writ;  with  reference  to  which,  and  to  the  later  statute  1681,  it  has 
been  held  that  the  addition  of  "  writer  hereof"  to  the  name  of  one 
of  the  witnesses  was  a  su£Scient  compliance  with  the  terms  of  the 
statute  (b).  By  the  Act  1681,  cap.  5  (Lord  Stair's  Act),  it  ia 
enacted,  ^^  that  only  subscribing  witnesses  in  writs  to  be  subscribed 
by  any  party  hereafter  shall  be  probative,  and  not  the  witnesses 
insert  not  subscribing  (c),  and  that  all  such  writs  to  be  subscribed 
hereafter  wherein  the  writer  and  witnesses  are  not  designed  shall 
be  null,  and  are  not  suppliable  by  condescending  upon  the  writer, 
or  the  designation  of  the  writer  and  witnesses."  The  subscription  of 
witnesses  is  not  to  be  effectual  unless  they  either  saw  the  party  sub- 
scribe,  or  give  warrant  to  the  notary,  or  heard  him  acknowledge  hia 
subscription  at  the  time. 

The  Act  1696,  cap.  15,  regulating  the  subscription  and  pagina- 
tion of  deeds  written  book-ways,  has  been  repealed  as  regards 
pagination  by  the  Act  19  &  20  Vict.  cap.  89.  By  the  Titles  to 
Land  Act,  1858  (d),  "  all  deeds,  writs,  and  instruments  whatever  («), 


(a)  Aberdeen  v.  Aberdeen.  1757,  M. 
6698. 

(b)  Dronnan  v.  Montgomerie^  1716, 
M.  16869 ;  Macpkerson  v.  Macpher- 
son,  7  Feb.  1856,  17  D.  358. 

(c)  A  trustee  does  not  fieem  to  be 
disqualified  from  being  an  inatrumen- 
tary  witness  to  the  trust  deed  {Mit- 
cheU  v.  MUler,  1742,  M.  16900),  nor  a 
legatee  to  a  small  amount  {Ingram  v. 


Suinson,  1801,  M.  "Writ,"  2),  nor  per- 
haps even  a  general  legatee  {Graham 
y.  Montrose,  1685,  M.  16887).  But  it 
is  better  not  to  select  a  party  benefi- 
cially interested  for  a  witness. 

((/)  21  &  22  Vict.  c.  76,  §  34. 

(e)  Pencil  writing  seems  to  be  ad- 
missible (  Williamson  v.  Kennedy,  19  D. 
443). 


■  I     ■      ^    w 
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mentioned  or  not  mentioned  in  this  Act,  having  a  testing  clause, 
may  be  partly  written  and  partly  printed  or  engraved  :'*  the  provi- 
sions in  regard  to  authentication  being  similar  to  those  of  the  older 
statutes.  The  limits  of  this  treatise  preclude  us  from  attempting  to 
give  even  an  outline  of  this  branch  of  the  law  of  Evidence  as  settled 
by  decisions.  The  subject  is  fully  treated  in  Mr  Dickson's  work, 
and  in  Menzies'  "  Lectures  on  Conveyancing"  (a). 

A  few  remarks  may,  however,  be  made  on  the  subject  of  the  Privileges  of 

T    ,   ,  '  '  Testamentary 

privileges  accoirded  by  custom  to  deeds  of  a  testamentary  nature ;  Deeds.   Nota- 

1  ,.--.,  •Ill  P  11  rial  Execution. 

under  wmch  description  are  mcluded  trusts  oi  moveable  property 
executed  intuitu  mortis.  On  the  subject  of  privilege  Erskine  has 
observed,  in  a  passage  frequently  quoted,  that .  "  testamentary 
deeds  axe  so  much  favoured,  that  if  the  testator^s  intention  appears 
sufficiently,  they  are  sustained  although  not  quite  formal,  especially 
if  they  be  executed  where  men  of  skill  in  business  cannot  be 
had"  (b).  But  in  practice,  the  privileges  of  testamentary  deeds  do 
not  appear  to  have  been  ever  extended  to  any  other  case  than  that  of 
notarial  execution.  By  a  custom  referred  to  by  all  the  institutional 
writers  (c),  and  which  has  now  the  force  of  law,  a  testament  of 
moveables  by  a  party  unable  to  write  may  be  executed  by  one 
notary  in  presence  of  two  witnesses  (d).  And  by  the  statute  1684, 
cap.  133,  which  prohibits  clergjnnen  from  acting  as  notaries,  there 
is  an  exception  in  regard  to  "  the  making  of  testaments."  The 
effect  of  this  Act,  as  limited  by  judicial  construction,  is,  that  a  will 
signed  for  the  testator  by  the  clergyman  of  his  parish,  before  two 
witnesses,  is  valid  and  probative  (e).  The  privilege  in  question 
does  not,  however,  affect  the  statutory  requisites  as  to  authentica* 
tion.  Wills  executed  by  clergymen  have  in  various  instances  been 
set  aside,  in  respect  of  the  omission  of  certsun  of  the  statutory  requi- 
sites ;  e.g.y  the  omission  to  state  that  the  clergyman's  subscription 


(a)  Dicks.  Ev.  348  et  seq, ;  Menzies* 
Lee.  on  Convey.  8,  cap.  2.  As  to  the 
form  and  style  of  trust  deeds,  see  the 
Juridical  Styles,  4th  Ed.,  vol.  I.,  p. 
267,  and  the  Titles  to  Land  Acts, 
1858  &  1860. 

(6)  Erak.  3,  2,  23.  See  Norvel  v. 
Ramsay,  1763,  M.  12290 ;  Kerr  v.  Hay, 
1708,  M.  16968. 


(c)  Stair,  3,  8,  84 ;  Ersk.  3,  2,  23 ; 
Bell,  Com.  5th  Ed.,  I.  324. 

(d)  See  Bog  v.  Hepburn,  1623,  M. 
16960;  Stodart  v.  Arkley,  1799,  M. 
16857 ;  and  contra,  GaUetly  v.  Mac- 

farlane,  1  Aug.  1843,  6  D.  1. 

(e)  Hepburn  v.  Waughton,  1606,  M. 
16827 ;  WUliamsm  v.  Urquhart,  1688, 
M.  16838. 
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wafl  adhibited  by  the  authority  of  the  testator  (a) ;   or  the  subscrib- 
ing of  the  name  of  the  testator  instead  of  that  of  the  clergyman  (6). 


Ckmunon  Law 
requisites  of 
Anthenticft- 
tion. 


BiUteral 
Deeds,  holo- 
graph of  one 
party. 


Holograph  WrUings, — The  most  difficult  cases  with  reference  to 
the  authentication  of  wills,  are  those  which  relate  to  the  effect  to  be 
given  to  such  deeds  when  executed  holograph.  The  authentication 
of  holograph  writings  being  dependent  on  common  law  (c),  has  given 
rise  to  a  greater  latitude  of  construction  than  would  have  been  com- 
patible with  the  sound  interpretation  of  the  statutoiy  rules  of  authen- 
tication. As  early  as  the  time  of  the  elder  institutional  writers  {d)y 
the  privileges  of  holograph  deeds  had  been  extended  to  such  as  were 
holograph  in  the  substantial  clauses, — as,  for  example,  in  the  case  of 
a  testament  holograph  in  the  sums  bequeathed  and  the  names  of  the 
legatees  {e) ;  while,  conversely,  holograph  writings  in  which  sub- 
stantial parts  had  been  inserted  by  another  hand  were  deemed  in- 
valid. Accordingly,  in  very  many  of  the  cases  relating  to  holo- 
graph wills,  questions  have  arisen  regarding  the  materiality  of 
clauses  written  in  a  different  hand  from  the  body  of  the  deed. 

In  the  ordinary  case,  a  deed  by  several  parties,  which  is  written 
by  one  of  them  and  signed  by  all,  will  not  receive  effect  as  a  holo- 
graph writing  even  as  against  the  party  who  wrote  it  (/),  though  it 
may  be  validated  rei  interventu — the  principle  being,  that  there  is  no 
contract  unless  all  parties  are  bound.  But,  in  the  case  of  Macmillan 
V.  Macmillan  {g)j  an  entry  on  the  fly-leaf  of  a  family  Bible,  signed 
by  husband  and  wife,  the  entry  being  in  the  handwriting  of  the 
husband,  and  bearing  that  '^  the  longest  liver  is  to  have  all  that 
remains  after  our  debts  are  paid,"  was  sustained  as  a  bequest  of  the 
husband's  moveable  property.  On  this  case  Lord  Cuninghame  ob- 
served :  ^^  In  an  ordinary  agreement  inter  vivosy  where  one  party  is 
set  free,  there  is  generally  a  presumption  that  the  other  had  the  will 


(a)  Mackenzie  v.  Burnett^  1688,  M. 
16838 ;  William8on  v.  Urquhart^  supra. 

(b)  TraU  v.  Trail,  1806,  M.  15965. 
See  Gray  v.  BaUegemo,  1678,  M. 
16296. 

(c)  Stair,  4,  22,  6 ;  Erak.  8,  2,  22  ; 
Bell's  Com.  5tli  Ed.,  I.  324. 

(d)  See  Stair  and  Enk.,  supra. 
(«)    Vans   V.    Malloch,    1675,    M. 

16885,  and  case  of  Hartree  there  cited ; 


Pantm  v.  Gillies,  22  Jan.  1824,  2  S. 
682. 

(/)  MUler  V.  Farquharson,  29  May 
1835,  18  S.  839 ;  Spreul  v.  Wilson, 
1809,  Hume,  920. 

{g)  Macmillan  y.  Macmillan,'  28 
Nov.  1850,  13  D.  187 ;  and  see  Lattnie 
V.  Lawrie,  14  Jan.  1859,  21  D.  240  ; 
Wilson's  Trs.  v.  Stirling,  23  D.  163. 
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to  be  set  free  too.  But  here  there  is  no  such  presumption.  There 
is  no  ground  for  inferring  that  the  man  himself  wished  his  money 
to  go  otherwise  than  as  this  paper  plainly  says''  (a).  It  would 
seem,  theref  ore,  that  a  mutual  settlement  holograph  of  one  of  the 
parties  will  be  binding  on  him  although  not  holograph  of  the  other. 
And  it  is  probable  that  a  holograph  docquet  in  the  hand  of  either 
party  would  be  su£Scient  to  validate  the  settlement  as  against 
himself  (6). 

It  appears  to  be  settled  by  authority  that  a  writing  purporting;  to  ^^**®^  ^'j''?? 

*  A  ^  •/  o  F      r  o         prBBiuned  to  be 

be  holograph  is  receivable  as  such  until  the  contrary  is  proved  (o),  Holograph, 
though  it  is  difficult  to  see  why,  in  the  event  of  a  challenge,  the 
burden  of  proof  should  not  be  thrown  on  the  party  supporting  the 
deed.  In  the  absence  of  any  statement  in  a  will  that  it  was  written 
by  the  grantor,  the  party  applying  for  confirmation  must  undertake 
the  onus  of  proving  its  validity.  On  this  subject  Erskine  has  ob- 
served (d) :  "  Holograph  writings  ought  regularly  to  mention  that 
they  are  written  by  the  grantor ;  in  which  case,  they  are  presumed 
holograph  unless  the  contrary  be  proved.  But  though  this  should 
be  neglected,  a  proof  of  holograph  would  be  admitted,  either  com- 
paratione  literaruniy  or  by  witnesses  who  saw  the  deed  written  and 
signed."  In  the  case  of  Anderson  v.  Gill  («),  the  appellants,  found-  ^2?**^  ^• 
ing  upon  a  dictum  of  Lord  Jeffrey  in  the  case  of  Tumbull  v. 
Dooda  (/),  attempted  to  maintain  that  the  onus  of  proving  the  will  to 
be  the  deed  of  the  testator  was  shifted  by  merely  proving  that  the 
signature  was  in  the  same  handwriting  as  the  body  of  the  deed. 
But  Lord  Chelmsford,  C,  ruled,  in  accordance  with  the  opinion  of 
the  Court  of  Session,  that  it  was  incumbent  on  the  executor  to  show 
that  the  will  is  in  the  handwriting  of  the  deceased  whose  name  it 
bears ;  in  other  words,  that  it  is  holograph  of  the  testator  {g).  This 
rule  applies  to  marginal  or  other  additions  to  holograph  writings. 


(a)  13  D.  190. 

(5)  Johnstone  ▼.  Coldstr^am^  30  June 

1843,  6  D.  1297;  Laivrie  v.  Lawrie, 
14  Jan.  1859,  21  D.  240  ;  Macin- 
tyre  v.  Macfarlane's  IV*.,  1  Mar.  1821, 
F.  C. 

(c)  Erak.  8,  2,  22 ;  BeU,  Com.  5th 
Ed.  I.  324.  Rothes  v.  Leslie^  1635,  M. 
12606;  TumbuU  v.  Doods,  29  Feb. 

1844,  6  D.  896 ;  Robertson  v.  Ogilvie's 


7V«.,  20  Dec.  1844, 7  D.  236 ;  WaddeU 
V.  WaddeWs  Trs.,  13  May  1845,  7  D. 
607,  per  Lord  Moncrieff. 

(d)  Erskine,  supra. 

(e)  Anderson  v.  GUI,  16  Apr.  1858, 
3  Maoqneen,  180 ;  same  case,  22  Jur. 
478. 

(/)  TumbuU  V.  Doods,29Feh.  1844, 
6  D.  903. 

{g)  3  Macqueen,  p.  186. 
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and  to  words  written  on  erasures ;  and  therefore  a  general  state* 
ment  by  the  granter,  that  the  will  was  written  bj  himself,  will  not 
relieve  the  executor  from  the  necessity  of  showing  that  such  altera- 
tions  are  the  genuine  act  of  the  testator. 

A  holograph  settlement  will  not  be  received  as  authentic  unless 
the  granter  has  authenticated  it  by  his  subscription ;  for,  if  not  sub- 
scribed, such  writs  are,  as  Lord  Stair  observes,  ^^  understood  to  be 
incomplete  acts,  from  which  the  party  hath  resiled;"  though  he 
adds,  ^'  if  tliey  be  written  in  count  books,  or  upon  authentic  writs, 
they  are  probative,  and  resiling  is  not  presumed"  (a).  In  accord* 
ance  with  this  opinion,  an  unsigned  holograph  will,  though  com- 
mencing with  the  name  of  the  party,  was  unanimously  held  to  be 
incomplete  and  inoperative  (i).  Lord  Fullerton  justly  observed  : 
"  The  necessity  of  subscription  to  a  will  is  a  matter  which  depends 
on  no  technical  rule,  such  as  the  use  of  dispositive  words  in  con- 
veying heritage,  but  is  familiar  to  all  the  lieges  without  exception. 
Every  man  knows  the  difference  between  a  deed  that  is  signed  and 
one  that  is  imsigned.  It  appears  to  me,  therefore,  that  the  de- 
ceased must  have  believed  and  understood  that  the  writing  was  not 
effectual  so  long  as  he  withheld  his  subscription  from  it,  and  that, 
if  we  now  sustained  it  as  a  valid  instrument,  we  should  be  making 
a  will  which  the  party  died  believing  to  be  ineffectual"  (c).  But  a 
notary's  holograph  docquet,  authenticating  the  deed  of  a  person  who 
cannot  write,  has  been  sustained  although  not  subscribed,  when  it 
contained  the  notary's  name  in  gremio  (d).  And  an  unsigned  codi- 
cil may  be  adopted  by  a  holograph  docquet  (e.) 

It  has  been  laid  down  by  some  authors,  perhaps  a  little  too 
broadly,  that  holograph  settlements,  as  they  do  not  afford  proof  of 
their  own  dates,  are  presumed  to  have  been  executed  on  death-bed, 
and  are  therefore  not  effectual  for  the  purpose  of  conveying  herit* 
age.  It  is  no  doubt  true  that,  in  order  to  overcome  the  presump- 
tion of  death-bed,  the  date  must  be  supported,  as  Erskine  puts  it, 
by  adminicles  of  evidence  (/) ;  but  the  testator^s  statement  as  to  the 


(a)  Stair,  4,  42,  6. 

(6)  DurUop  v.  Dunlop,  11  June  1889, 
1  D.  913 ;  but  see  Gillespie  ▼.  Donald- 
son's Trs.,  22  Dec.  1881,  10  8.  174. 

(c)  1  D.  921. 

(rf)  Cullen  V.  Thomsons,  1731,  M. 


16842 ;  Qordm  y.  Murray^  1765,  M. 
16818. 

(e)  See  cases  relatiye  to  codicils, 
infra^  Section  II. 

(/)  Erak.  8,  2,  22 ;  and  see  Stair,  3, 
4,  29 ;  Ersk.  8,  8,  96. 
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date  is  an  element  which  a  jury  will  be  entitled  to  take  into  view^ 
and  which  will  not  require  very  strong  corroboration^  unless  there 
is  reason  to  apprehend  that  the  settlor  had  a  motive  for  antedating 
the  deed  (a).  Lord  MoncreifF  was  of  opinion,  that  where  a  reduc-  Preanrnption 
tion  of  a  settlement  is  brought  on  the  ground  of  insanity  or  f  acility,  sanity. 
there  is  no  presumption  that  the  deed  was  executed  whilst  the 
settlor  was  in  a  state  of  incapacity,  but  that  it  is  the  duty  of  the 
holder  of  the  deed  to  bring  such  evidence  as  may  satisfy  a  jury  that 
the  deed  was  executed  at  a  time  when  the  granter  was  capable ;  and 
^*in  the  absence  of  any  proof  to  the  contrary,  if  he  does  bring 
before  them  pregnant  circumstances  of  real  evidence,  these,  when 
combined  with  the  date  expressed  in  the  deed,  will  be  sufficient  to 
warrant  a  verdict  against  the  ground  of  reduction"  {b), 

Beduction  ex  capite  lecti  being  a  personal  privilege  of  the  heir,  Jf^^e,^Mito 
it  would  seem  that  a  holograph  settlement  of  heritage  is  effectual,  *»^  *'**^ 
unless  that  privilege  is  exercised  (c).    And  it  may  safely  be  asserted 
that  the  date  of  a  settlement  inter  vivos  can  neither  be  questioned  by 
the  granter  (d),  nor  by  a  grantee  who  has  accepted  the  convey* 
ance  (e). 

Authentication  of  Foreign  Deeds. — In  conformity  with  the  rule  SetUementoof 
of  equity  laid  down  by  the  civilians,  and  adopted  by  all  modem  P^* 
states,  deeds  of  conveyance  of  personal  property  are  valid  if  exe- 
cuted, in  point  of  style  and  in  point  of  authentication,  in  conformity 
with  the  lex  loci  actiM, — ^the  law  of  the  country  in  which  they  are 
made.    As  regards  real  or  heritable  property,  it  seems  to  be  essential  Real  Property 
that  deeds  of  conveyance  should  be  in  the  form  prescribed  by  the  lea 
loci  rei  sitce  in  the  requisites  of  style  and  of  authentication;  and  the 
remark  is  applicable  to  deeds  giving  a  real  right  in  personalty  (/). 
Such,  at  any  rate,  is  the  law  of  Scotland ;  according  to  which,  a 
foreign  testament  would  be  ineffectual  to  convey  lands,  even  though 
it  were  authenticated  in  the  Scotch  form,  because  it  would  not  be  a 

(a)  WaddeU  v.  WaddeWs  Trs.,  May         (c)  Tait  on  Evid.  106 ;  Dicks,  on 
16,  1846,  7  D.  605 ;  and  see  Suttie  v.      Ev.  403, 

Ro88,  3  Feb.  1838,  16  S.  435,  per  Lord         (rf)  E,  Dunfermline  v.  E,  Callander, 

Pr.  Hope.  1674,  1  Br.  Sup.  703. 

(b)  WaddeU  v.    WaddeWs  Trs.,  7         («) -SeoW  v.  Dott^fto,  1737,  M.  12616, 
D.    611  ;    and   aee   Suttie   v.    Boss,  Elch.  Preecrip.  12. 

supra,  (/)  Burge,  CJom.  III.  751. 


46 


CONSTITUTION  OF  TRUST  BY  DEED  OF  SETTLEMENT.     [Ch.  IV. 


Obligation  to 
convey. 


Bevocation  of 
Settlement  of 
Herita^ 


Lex  DonUciUL 
Foreign  Willi) 
Act 


Effect  of  a 
Change  of  Do- 
micile. 


de  presenti  conveyance  (a) ;  while  a  dispositive  conveyance  executed 
abroad  would  be  equally  invalid' if  any  of  the  Scotch  statutory 
solemnities  were  omitted  (6). 

But  the  restrictive  operation  of  the  lea  rei  sites  appears  to  be 
confined  to  deeds  of  actual  conveyance;  and^  accordingly^  it  has 
been  held  that  an  obligation  to  convey  Scotch  heritable  property- 
may  be  effectually  undertaken  in  a  deed  framed  in  accordance  with 
the  law  of  the  contract,  even  when  the  subject  of  the  conveyance  is 
an  inheritance  (c).  If  the  case  referred  to  were  well  decided,  it 
seems  impossible  to  doubt  that  a  mandate  or  power  of  attorney,  exe- 
cuted in  conformity  with  the  law  of  the  granter's  residence,  should 
be  a  sufficient  authority  to  the  mandatory  to  execute  a  conveyance  {d). 

It  is  now  settled  that  a  settlement  of  heritage  may  be  revoked 
by  a  deed  executed  according  to  the  law  of  the  settlor's  residence  at 
the  time  («). 

The  authority  of  the  writers  on  public  law  is  also  favourable  to 
the  recognition  of  wills  executed  in  the  form  required  by  the  law  of 
the  testator's  domicile ;  and,  in  practice,  wills  of  British  subjects 
executed  abroad  were  always  admitted  to  probate  or  confirmation, 
if  executed  in  conformity  with  British  law.  The  Act  24  &  25 
Vict.  cap.  114,  declares  valid  any  will  or  other  testamentary  writ- 
ing executed  in  conformity  with  the  forms  prescribed,  "  either  by 
the  law  of  the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  same  was  made, 
or  by  the  laws  then  in  force  in  that  part  of  her  Majesty's  dominions 
where  he  had  his  domicile  of  origin"  (/).  This  enactment  does  not 
apply  to  settlements  of  heritage  in  Scotland,  or,  as  it  would  seem, 
to  English  real  estate. 

In  the  case  of  Purvii  Trs,  v.  Purvis^  Ears,  (g)  it  was  decided  by 
the  whole  Court,  after  a  most  elaborate  argument,  that  a  will  exe- 


(a)  Melville  v.  Drummond,  1684, 
M.  4483;  Craw/urds  v.  Crawjurd^ 
1774,  M.  4486. 

(6)  E,  o/Dalktith  v.  Book,  1729,  M. 
4464  ;  Purvis'  Trs.  v.  PwrM  Exrs., 
23  Mar.  1861,  23  D.  822,  per  curiam. 

(c)  Cuningham  v.  Lady  Semple, 
1706,  M.  4462 ;  Govan  v.  Boyd,  1790, 
BeU's  Oct.  Ca.  223. 


(d)  See  Menzies'  Convey,  p.  141. 

(e)  Purvis'  Trs,  v.  Purvis'  Exrs,, 
23  Mar.  1861,  23  D.  812,  816,  where 
all  the  English  and  foreign  authorities 
are  cited.  Leith's  Trs,  y.  Leith,  6  June 
1848,  10  D.  1137. 

(/)  24  &  26  Vict.  cap.  114,  §  1. 
{g)  Supra. 
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cuted  in  accordance  with  the  law  of  the  residence  does  not  lose  its 
force  in  consequence  of  the  testator^s  subsequent  change  of  domi- 
cile. If  it  be  conceded  that  the  authentication  of  wills  is  regulated 
by  the  law  of  the  residence  (as  distinguished  from  domicile),  the 
conclusion  arrived  at  by  the  Court  in  Purvis^  case  is  inevitable.  It 
is  now  settled  by  statute  that  change  of  domicile  shall  not  invalidate 
the  will  of  any  British  subject  (a).  By  another  Act  of  the  same 
session  (6),  some  useful  regulations  are  introduced  with  the  view  of 
ascertaining  and  fixing  the  domicile  of  British  subjects  resident 
abroad.  But,  as  these  regulations  are  only  to  take  effect  condi- 
tionally, in  the  event  of  the  concurrence  of  foreign  powers  being 
afterwards  obtained,  it  is  unnecessary  for  the  present  to  refer  to 
them  more  particularly. 

Blanks  in  Deeds. — ^By  the  Act  1696,  cap.  25,  it  is  enacted,  statute  of  1696. 
'^  That  for  hereafter  no  bonds,  assignations,  dispositions,  or  other 
deeds  be  subscribed  blank  in  the  person  or  persons'  name  in  whose 
favours  they  are  conceived,  and  that  the  foresaid  person  or  persons 
be  either  insert  before  or  at  the  subscribing,  or  at  least  in  presence 
of  the  same  witnesses  who  are  witnesses  to  the  subscribing  before 
delivery.  Certifying  that  all  writs  otherwise  subscribed  and  deli- 
vered blank,  as  said  is,  shall  be  declared  null."  This  Act  applies  to 
trust  deeds  blank  in  the  names  of  the  trustees  (c).  In  construing 
this  Act,  according  to  Erskine's  view,  the  names  of  the  disponees 
will  be  presumed  to  have  been  filled  in  before  delivery,  unless  the 
contrary  be  proved  (d) ;  and  it  has  even  been  questipned  whether 
this  presumption  would  not  hold  good  though  the  name  of  the  dis- 
ponee  were  inserted  in  a  different  handwriting  from  that  of  the  body 
of  the  deed.  The  case  of  Donaldson  v.  Donaldson  is  an  authority 
to  the  contrary  (e) ;  and  Prof.  Menzies  justly  observes  (/),  that 
it  would  be  hazardous  to  risk  the  validity  of  a  deed  on  the  inser- 
tion of  a  disponee's  name  by  a  party  not  designed  in  the  testing 
clause. 


(a)  24  &  25  Vict.  cap.  114,  §  3.  (d)  Ruddiman  v.  Merchant  Maiden 

(&)  24  &  25  Vict.  cap.  121.  Hasp,,  1746,  M.  11462. 

(c)  Pentland   v.    Hare,    22    May  (e)  Ersk.    3,   2,   6;    Donaldson  v. 

1829,  7  S.  640.    Bufc  see  cases  infra  Donaldson,  1749,  M.  9080. 

as  to  the  effect  of  deletions.  (/)  Menzies  on  Convey.  129. 
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BUnkSf  how  to 
be  filled  up. 


BUnks  in  Set- 
Uements  to 
Charitable 


In  consequence  of  inattention  to  the  provision  which  the  Art 
haj9  made  for  supplying  blanks  of  this  nature,  deeds  of  settlement 
have,  in  several  instances,  been  defeated.  In  Pentland  v.  Hare  (a), 
the  testator,  who  was  in  India,  executed  and  sent  home  two  trust 
settlements  in  the  same  terms,  one  of  them  being  left  blank  in  the 
names  of  the  disponees,  but  with  instructions  to  his  agent  to  com- 
plete the  duplicate  in  the  event  of  the  perfect  copy  not  arriving. 
The  agent  accordingly  filled  up  the  blanks  as  directed.  The  perfect 
deed  never  arrived.  The  duplicate  which  had  been  filled  up  by  the 
agent  was  afterwards  challenged  as  a  blank  deed  under  the  statute 
1696,  and  the  Court  sustained  the  objection.  In  Abemethy  v. 
Forbes  (6),  the  validity  of  a  deed  of  entail  was  questioned,  on  the 
ground  that  the  name  of  the  last  substitute  had  been  inserted  out- 
with  the  presence  of  the  testamentary  witnesses.  But  the  Court  held 
the  entail  to  be  good  as  regarded  all  the  heirs  other  than  the  party 
whoee  name  was  improperly  inserted. 

A  settlement  for  charitable  purposes  is  not  necessarily  rendered 
ineffectual  by  the  occurrence  of  blanks  in  the  specification  of  the 
number  of  persons  intended  to  be  benefited,  or  the  amount  of 
money  intended  to  be  set  apart  for  such  objects ;  these  being  r&> 
garded  as  matters  of  detail  which  the  testator  may  competently  en- 
trust to  the  discretion  of  his  trustees  (c).  But  it  would  seem  that  a 
legacy  of  indefinite  amount  to  an  individual  is  void  for  uncertainty, 
unless  it  is  in  the  nature  of  a  recompense  for  services  rendered,  or 
for  a  rational  cause  (d).  Indefinite  bequests  may  be  made  effectual 
by  being  coupled  with  a  power  to  trustees  (e). 


Marginal  Additions  and  Deletions  in  Deeds* — ^With  regard  to 
the  effect  of  such  alterations,  it  is  necessaiy  to  attend  to  the  distinc- 
tion which  has  been  recognised  betwixt  tested  and  holograph 


(a)  Pentland  v.  Hare,  22  May  1829, 

7  S.  646. 

(6)  Abemethy  y.  Forbes,  16  Jan. 
1886,  13  S.  263. 

(c)  HiU  Y.  Bums,  14  Apr.  1826, 
2  W.  &  S.  80,  affirming  3  S.  389 ; 
Crichton  v.  Grierson,  26  July  1828, 

8  W.  &  S.  329,  affg.  4  S.  663 ;  Mags, 
of  Dundee  v.  Morris,  1  May  1868,  3 


Macqneen,  134,  164,  overrtiling  Ewen 
V.  Mags,  of  Montrose,  17  Nov.  1830, 
4  W.  &  S.  346.  See  injra.  Chapter 
VIII.  (Implied  Trusts). 

(d)  Stewart  v.  SUwart,  26  Nov. 
1813,  F.  C. 

(e)  Murray  v.  Fleming,  1749,  M. 
4076;  Snodgrass  v.  Buchanan,  1806, 
M.,  Senr.  of  Hein,  No.  1. 


1 
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deeds, — a.  distinction  which,  since  the  decision  in  the  case  of  the 
Magistrates  of  Dundee  v.  Morris  (a),  has  come  to  have  a  most  im- 
portant bearing  upon  the  law  of  wiUs. 

Since  the  time  of  the  institutional  writers  it  has  been  a  settled  ^te'atioM  ^ 

Deeds  not 

point  in  our  law,  that  substantial  alterations  in  an  instrument  not  Holograph. 
holograph  are  fatal  to  it,  the  reason  being  that  they  are  presumed 
to  have  been  made  after  execution  (b);  and  we  are  not  aware 
that  any  good  ground  exists  for  the  distinction  (recognised,  cer- 
tainly, in  some  of  the  cases)  between  alterations  written  in  manu 
aliena  and  such  as  are  holograph  of  the  granter.  On  the  question, 
what  are  substantial  alterations — ^much  diversity  of  opinion  has  pre- 
vailed. Some  points,  however,  are  clearly  settled.  Thus,  the  name 
of  the  grantee,  if  he  takes  a  beneficial  interest,  is  substantial  (c). 
The  date  at  which  an  obligation  is  prestable  is  also  a  material  part 
of  the  deed  (c{),  and  also  the  sum  stipulated  (e).  Any  alteration 
in  the  testing  clause  is  almost  always  fatal ;  as,  for  example,  in  the 
date  (/),  or  in  the  number  of  the  pages  (gr).  In  an  entail,  the  re- 
straining clauses  are,  of  course,  substantial  (A). 

In  Grants  v.  Shepherd  (t),  in  which  an  entail  was  cut  down  ^^^^ 
because  the  name  and  designation  of  the  first  heir  substitute  was 
written  on  an  erasure  in  the  dispositive  clause.  Lord  Lyndhurst 
observed :  "  The  deed  therefore  being  clearly  improbative,  no  evi- 
dence can  be  admitted  to  prove  when  or  by  whom  the  alterations 
were  made ;  and  there  is  nothing  on  the  face  of  the  deed  itself  to 
show  that  the  alterations  were  made  before  the  execution.  .  .  .  The 
presumption  of  law  therefore  is,  that  they  were  made  afterwards"  (A). 
But  this  statement  of  opmion,  which  would  seem  to  predicate  the 
absolute  nullity  of  all  deeds  vitiated  in  the  name  of  one  of  the 


(a)  Mags,  of  Dundee  v.  Morris^  1 
May  1858,  3  Macq.  134. 

(6)  Stair,  4,  42, 19 ;  Erak.  3,  2,  20 ; 
Balfour^s  Practicks,  368;  Mags,  of 
Dundee  v.  Morris^  3  Macq.  152,  per 
Lord  Chelmsford,  G. 

(c)  Shepherd  v.  Grants  Trs.^  21 
July  1847,  6  Bell,  153,  affirming  6  D. 
464 ;  Reid  v.  Redder,  30  July  1840,  1 
Rob.  183,  affirming  13  S.  619. 

(d)  Kirkwood  v.  Patrick^  25  June 
1847,  9  D.  1361. 


(0  Lawrie  v.  Reid,  in2,  M.  12284. 

(/)  Smith  v.  Rankine,  30  July  1840, 
1  "Rob.  173. 

(g)  Morrison  v.  Nisbet,  80  June 
1829, 7  S.  810 ;  Gaywood  v.  M'Keandy 
19  June  1828,  6  S.  991 ;  Cassilis  v. 
Kennedy,  2  June  1831,  9  S.  663. 

(h)  Fraser  v.  Fraser,  11  Mar.  1854, 
16  D.  863. 

(i)  Grants  v.  Shepherd,  21  July 
1847,  6  Bell,  153. 

{k)  6  Bell,  171. 

D 
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grantees,  was  afterwards  qualified.      '^  There  is  no  doubt,*'  his 
Lordship  continued,  ^^  that  a  deed  may  be  good  in  part  and  bad  in 
])art.    Where  there  are  two  independent  provisions,  the  one  may  be 
vitiated  by  erasure  and  the  other  may  prevail,  as  in  the  case  of  a 
deed  giving  a  legacy  to  A.  and  another  to  B.     If  the  legacy  to  A. 
be  vitiated  by  erasure,  yet  the  legacy  to  B.  would  remain  good.    So 
also,  where  there  is  a  grant  of  an  estate  with  a  series  of  substitn- 
tions,  and  one  of  the  later  substitutions  fails  by  reason  of  an  ersr 
sure,  that  would  not  affect  the  previous  estates.    This  was  decided 
in  the  BalheUhan  case  (a),  and,  as  it  would  seem,  on  the  ground  of 
those  estates  not  being  dependent  on  the  subsequent  limitation''  (i). 
Trustee's  name         It  ig  on  the  principle  here  enunciated  by  Lord  Lyndhurst  (that 
vitiations  in  the  name  of  a  grantee  affect  only  the  particular  estate 
limited  to  him)  that  we  may  most  satisfactorily  rest  the  decisions 
supporting  deeds  of  settlement,  notwithstanding  the  entire  destruc- 
tion of  the  clause  of  disposition  to  trustees.    In  the  earlier  cases  (e), 
the  difficulty  seems  to  have  been  got  over  by  holding  that  the  deletion 
of  the  name  of  one  trustee  was  inmmterial,  because  there  remained  a 
sufficient  conveyance  in  favour  of  the  others.     In  RoberUon  v. 
Ogilme^B  Trustees  (d) — a  case  in  which  the  names  of  three  out  of 
seven  trustees  were  delete  from  the  will — ^the  decision  went  partly 
on  this  ground,  and  partly  on  the  ground  that  the  codicil  in  which 
the  erasure  occurred  was  holograph.     But  the  principle,  that  the 
beneficial  interest  may  subsist  notwithstanding  the  destruction  by 
deletion  of  the  conveyance  of  the  legal  estate,  was  distinctly  enun- 
ciated by  Lord  Fullerton  in  the  following  passage : — "  In  the  first 
place,  the  whole  beneficial  interests  created  by  the  deed  are  left  un- 
cancelled and  untouched.    They  remain  the  unequivocal  expression 
of  the  granter^s  intentions,  and  form,  in  truth,  the  substantials  of 
such  a  deed.     The  trust  is  nothing  but  the  machinery  for  carrying 
those  intentions  into  effect ;  and,  so  far  from  being  essential  to  the 
support  of  the  beneficial  interests,  it  is  well  known  that  these  in- 
terests are  protected,  and  means  taken  for  carrying  the  grantor's 
intentions  regarding  them  into  effect,  after  the  whole  apparatus  con- 

(a)  Ahemethie  v.  Forbes^  16  Jan.  16949 ;  Earl  of  Traqnair  v.  Hender- 
1836,  13  S.  263.  son,  26  June  1822,  1  S.  527. 

(b)  6  Bell,  172.  (rf)  Robertson  v.   OgUvie's  Trs.,  20 

(c)  Kemp  V.   Ferguson,   1802,   M.  Dec.  1844,  7  D.  236. 
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trived  bj  him  for  that  effect  has  irrecoverably  fallen  to  the  ground. 
This  consideration  would  go  far  to  support  a  defence,  much  more 
general  than  is  necessary  in  the  present  case,  as  it  affords  a  strong 
analogy  in  favour  of  the  proposition,  that  a  total  failure  of  the  ap- 
pointment of  trustees,  in  consequence  of  erasure  in  all  the  names, 
might  not  be  fatal  to  the  deed"  (a). 

The  views  expressed  in  this  passage  have  received  full  effect  in  AiterationB  in 

.  .  .  r         o  ^^  Testator's 

a  recent  decision  of  the  First  Division  (6),  in  which  a  trust  disposi-  hand, 
tion  of  heritable  property  written  in  manu  aliena  was  sustained, 
notwithstanding  the  deletion  of  the  names  of  the  whole  of  the 
trust-disponees.  The  case  is  interesting  also,  as  showing  the  im* 
portance  attached  to  marginal  additions  in  the  handwriting  of  the 
testator.  The  truster  had  indorsed  on  the  margin  of  the  deed,  and 
opposite  the  deletion,  the  words,  ^  Managers  of  the  Royal  Infirmary 
for  the  time  being,"  and  the  Court  held  that  those  words  might  re- 
ceive effect  as  a  separate  memorandum  appointing  the  Managers  of 
the  Infirmary  for  the  time  being  trustees  of  the  settlement  (c).  On 
the  same  principle,  a  marginal  note,  holograph  of  the  testator,  added 
to  a  tested  deed,  leaving  «  to  A.  B.  the  sum  of  L.20  a-year,  pro- 
vided she  has  not  already  got  it  in  my  lifetime,"  was  sustained  to 
the  effect  of  qualifying  an  annuity  of  the  same  amount,  specified  in 
the  body  of  the  deed  (d). 

The  case  of  Peddie  v.  Doi^e  Trs.  («),  in  which  a  codicil  was  at-  vitiation  of 
tempted  to  be  reduced  on  the  ground  that  the  precept  of  sasine  was  t^orm  Settle- 
written  on  an  erasure,  raised  the  important  question,  whether,  in  the  '"**"*- 
event  of  a  codicil  being  vitiated  in  esaentialibusy  the  settlement  to 
which  it  referred  could  be  sustained.    The  judges  seem  to  have 
been  of  opinion,  that  if  the  vitiation  were  such  as  to  destroy  the 
authenticity  of  the  codicil  as  the  expression  of  the  testator^s  last  will, 
it  would  be  equally  fatal  to  the  settlement,  because  the  presump- 
tion was,  that  the  vitiation  had  taken  place  after  subscription.    The 

(a)  7  D.  245-6.  the  testator's  executor,  was  sustained, 

(6)  Royal  Infirmary  ofEdin,  v.  Lord  although  the  word  "  whom  "  was  writ- 

Advocate^  28  June  1861,  23  D.  1213.  ten  on  an  erasure. 

(c)  On  this  point  see  Dig.  xxvii.  4,  (d)  Horshrugh  v.  Horsbrugh^  1  Mar. 

3 ;   Kennedy  v.   Arbuthnot,  1722,   M.  1848,  10  D.  824. 

1681 ;  and  Richardson  v.  Carruthers         (c)  Peddie  v.  Doig'^s  TV.?.,  12  June 

19  Dec.  1845,  8  D.  315,  where  a  no-  1857,  19  D.  820. 

mination  of  A. ,  whom  failing,  B. ,  to  be 
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case  was  distingnished  from  that  of  a  codicil  insuflSciently  authenti- 
cated, and  which  was  noil  ab  inttio ;  whereas  if  the  testator  reaUj 
had  altered  his  settlement  by  a  valid  codicil,  the  true  import  of 
which  coidd  not  by  reason  of  vitiation  be  ascertained,  it  would  seem 
that  the  revival  of  the  settlement  would  in  effect  be  making  a  new 
will  for  the  testator  (a).  But  as  their  Lordships  were  of  opinion 
that  the  insertion  of  the  precept  was  not  an  alteration  in  esaentialibusj 
the  question  remained  undecided. 
OmiaBion  to  In  the  case  of  a  total  omission  to  name  trustees,  the  Court  will 

supply  the  necessary  machinery  of  administration  by  appointing  a 
judicial  factor  to  execute  the  trust  (b). 

Uoiofcraph  At-  AUerations  on  Holograph  Deeds. — ^The  principles  applicable  to 
not  affect  tho  the  vitiatiou  of  tested  deeds  have  never  been  applied  with  the  same 
en  city,  yigour  to  holograph  writings.  And,  since  the  decision  of  the  House 
of  Lords  in  the  Morgan  will  case  (c),  it  may  well  be  doubted 
whether  any  conceivable  amount  of  alteration  in  a  holograph  will 
would  have  the  effect  of  rendering  it  improbative.  A  tested  deed,  to 
be  effectual  in  law,  must  appear  to  be  a  deed  that  has  never  been 
changed,  so  that  the  subscription  may  prove  the  whole  deed.  If  part 
of  it  appear  to  have  been  changed,  it  cannot  be  known  with  cer- 
tainty what  was  the  state  of  the  document  at  the  time  when  it  was 
authenticated  by  the  granter^s  subscription.  But  the  authenticity 
of  a  holograph  deed  does  not  wholly  depend  on  the  signature.  In 
the  case  of  Robertson  v.  Ogilvi^s  Trs.  (d),  Lord  Mackenzie  observed, 
in  a  pajssage  quoted  with  approbation  in  the  Morgan  case :  "  A 
holograph  deed  depends  mainly  on  the  handwriting  of  the  granter, 
in  which  it  is  proved  or  admitted  to  be.  Then  the  ordinary  doc- 
trine of  erasure  and  superinduction  cannot  apply ;  for  there  is  no 
room  to  say  that  the  alteration  or  change  was  not  made  by  the 
granter.  On  the  contrary,  being  in  his  handwriting  proves  that  it 
was  made  by  him ;  so  that  it  stands  in  the  same  situation  as  an  ordi- 
nary deed,  when  it  has  an  express  clause  mentioning  that  the  altera- 
tion was  made  by  the  granter"  («). 

(a)  19  D.  828.  (d)  Robertson  v.  Ogilvie's  TV*.,  20 

(6)  Pet.  Melville,  8  Mar.  1866,  18  Dec.  1844,  7  D.  236. 

D.  788.  (e)  7  D.  242.     The  casee  mentioned 

(c)  Mags,  of  Dundee  v.  Morris^  in*  in  the  lafit  page  are  a  fortiori  oonfirma> 

fra.  lory  of  the  argument. 
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In  the  case  of  the  Magistrates  of  Dundee  v.  Morris  (a\  the  Effect  of  Me- 

1  T  .     1  J    morandum 

House  of  Lords  gave  effect  to  a  holograph  memorandum  indorsed  written  on 
on  a  will,  annulling  what  was  written  on  the  previous  pages,  and 
declaring  the  granter^s  intention  to  establish  an  hospital  in  Dundee, 
as  therein  described.  A  portion  of  the  clause  descriptive  of  the 
foundation  was  deleted,  including  the  word  '^  hospital ;"  so  that, 
unless  the  deleted  passage  were  read,  there  was  no  specification  of 
the  purpose  of  the  trust.  Their  Lordships  sustained  the  memoran- 
dum ;  and  being  of  opinion  that  the  deletion  of  the  word  ^^  hos- 
pital" was  accidental,  they  held  themselves  entitled  to  read  it,  for 
the  purpose  of  completing  the  sense  of  the  preceding  passage ; 
although,  in  construing  the  writing,  they  held  that  the  deleted  por- 
tion could  not  receive  effect  as  a  substantive  provision.  In  the  sub- 
sequent case  of  Chapman  v.  Macbean^s  Trs.  (b)y  the  Court  sustained 
the  validity  of  a  short  codicil,  which,  besides  being  so  ungrammati- 
cally expressed  as  to  be  almost  unintelligible,  contained  a  material 
error  in  the  name  of  the  legatee,  partially  corrected  by  deletion ;  the 
Lord  Justice-Clerk,  referring  to  the  case  of  Morris^  said :  "  If  it 
is  necessary  to  make  sense  of  the  deed,  you  must  read  the  part  of  it 
obliterated  as  if  it  was  not  obliterated, — ^a  doctrine  very  new  to  me 
certainly,  but  which  I  must  now  subscribe  to." 

It  is  almost  superfluous  to  say,  that  unsigned  marginal  additions  Antbentioation 
and  interlineations  in  a  holograph  writing  may  be  read  as  part  of  Holograph  Ad- 
the  original  document ;  the  validity  of  which  they  do  not  affect  (c). 
But  in  a  question  of  death-bed,  the  date  of  such  alterations  must 
be  established  by  independent  evidence  (d).  We  have  already  seen 
that  unimportant  additions  to  tested  deeds  may  receive  effect  as 
holograph  memoranda  of  alterations  (e)y  if  it  appear  that  the  testator 
intended  them  to  have  that  effect  (/). 


(a)  Mags,  of  Dundee  v.  Morris^  1 
May  1858,  3  Macq.  134. 

(6)  Chapman  v.  MachearCs  Trs,,  10 
Feb.  1860,  22  D.  745. 

(c)  Robertson  v.  Ogilvie^s  7V«.,  supra  i 
Grant  Y.  Stoddart,  27  Feb.  1849,  11  D. 
860;  Kemps  v.  Ferguson^  1802,  M. 
16949 ;  Bruce  v.  Stewart,  1666,  2  Br. 
Sup.  427. 

(rf)   Dtme    V.    Oibson,    1667,    M. 


16927;  Johnstone  v.  Johnstone,  A6SS, 
M.  17068. 

(«)  Horsbrugh  v.  Horsbrugh,  1  Mar. 
1848,  10  D.  824.  See  Nasmytk  v. 
Hare,  27  July  1821,  1  S.  Ap.  Ca.  65. 

(/)  ^®  ^SkVe  not  thought  it  expe- 
dient to  advert  to  English  authorities 
relative  to  the  authentication  of  deeds 
of  trust ;  because,  on  a  matter  which  is 
in  the  strictest  sense  posUivi  juris, 
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Sectiok  n. 


ADOPTIOH  OF  OODICILB  AND  IHFOBMAL  WKITIKG6. 


Adoption 
oemiyto 

d»t«r  infunnAi 


Adoption  by 
■epante  Writ- 
ing- 


Prior  to  the  case  of  Wihanes  Tra^  there  was  no  iostanoe  of  a  tes- 
tamentary deed  signed  by  the  testator  having  been  sostained,  which 
was  neither  hologn^h,  tested  in  terms  of  the  statoteSy  near  adopted 
by  reference  in  a  sabseqnent  authentic  testamentary  writing  (a).  In 
the  case  of  Rankine  y.  Reid  (6),  an  attempt  was  made  to  support  a 
codicil  neither  tested  nor  holograph  upaa  the  plea  of  f  avonr  to  tes- 
tamentary writings,  but  the  plea  was  oyemled*  Probably  there  b 
no  class  of  writings  which  has  famished  so  many  examples  of  the 
danger  of  n^lecting  the  formalities  of  attestation,  as  that  of  wills 
and  testamentary  settlements.  In  other  cases,  a  deed  may  be  set  iq> 
by  the  help  of  the  plea  of  a  rei  uUerventut ;  bat  an  objecdoa  to  the 
fonmdity  of  a  t^rtamentaiy  settlement  is  ahnost  always  fatal  (e). 

Adoption  of  informal  writings  by  reference  may  be  in  either  of 
the  following  ways  :^^1)  A  testates  ix^J^  ^  ^  holograph  or  tested 
settl^nent,  adopt  a  preciously  written  paper,  which  may  be  either 
holograph  and  unsigned,  or  signed  but  not  holc^raph,  or  nether 
holograph  nor  signed.  The  adoption,  to  be  effectoal,  most  be  in 
express  terms,  and  the  writing  intended  to  be  adopted  most  be  ao  de- 
scribed as  to  be  capable  of  identification  (d).  (2)  A  testator  some- 
times declares  that  informal  memoranda,  to  be  aftertoards  written^ 
shall  be  binding  on  his  trustees,  in  the  same  manner  as  if  they  had 
formed  part  of  the  settlement.  But  inasmuch  as  documents  not 
yet  written  cannot  be  identified  by  reference,  the  same  necessity 
would  seem  to  exist  for  the  authentication  of  such  memoranda  as 
in  the  case  of  a  regular  settlement.  However,  it  has  been  held 
that  a  testator  may  by  anticipation  give  authenticity  to  informal 


foreign  authority  is  more  likely  to  mis- 
lead than  to  illustrate. 

(a)  WiUone'g  Tr$.  v.  Stirling,  24  D. 
163.  Here  the  codicil  was  holograph 
of  one  of  the  granters  only. 

(h)  Rankine  v.  Reid,  7  Feb.  1849, 
11  D.  543. 

(c)  It  wxmz,  however,  that  an  in- 


formal testamentary  writing  may  be 
homologated  {Logan  ▼.  Logtut,  27 
Feb.  1823,  2  S.  253).  See  also  Inglis 
▼.  Harper,  18  Oct,  1831,  6  W.  &  S. 
785,  revg.  6  S.  684 ;  Macmilkm  t. 
Macmillan,  28  Nov.  1850,  13  D.  187. 
(d)  Baird  v.  Jaap,  15  July  1856, 
18  D.  1246  ;  Inglis  v.  Harper,  supra. 
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memoranda^  to  the  extent  of  yalidating  subscription  by  initials  (a). 
And  by  the  case  of  Wilsone^s  Tr8^  the  rule  has  been  so  far  relaxed 
that  a  testator  may  now  adopt  by  anticipation  a  signed  codicil  not 
holograph  (6).  It  ia  doubtful  whether  a  testator  may  not  even  adopt 
by  anticipation  such  unsigned  holograph  writings  as  are  truly  sup- 
plementary to,  and  not  inconsistent  with  the  provisions  of  the  settle- 
ment which  contains  the  dispensing  clause.  We  are  not  aware  of 
any  authority  on  this  point  (c).  The  questions  that  have  arisen 
upon  the  adoption  of  testamentary  writings,  relate  chiefly  to  the 
identification  of  memoranda  which  have  been  adopted  by  holograph 
or  tested  writings  of  later  date. 

The  best  of  all  modes  of  adopting  an  informal  writing,  is  by  a  Adoption  by 
holograph  docquet  on  the  ymi  itself.  In  Macintyre  v.  Maefarlanis 
Tra.  (d)j  a  will  which  was  neither  holograph  nor  tested  was  held 
to  be  validated  by  the  addition  of  a  short  codicil  in  the  testator's 
hand,  commencing  with  the  words,  ^^  I  add  to  this."  And  where 
a  testator,  by  his  deed  of  settlement,  provided  that  bequests  to  be 
afterwards  declared  should  be  effectual  if  written,  dated,  and  signed 
by  himself,  and  he  left  inter  alia  two  holograph  codicils  on  one 
sheet  of  paper,  dated  at  the  commencement  and  signed  at  the  end 
of  the  second  codicil,  the  Court  held  that  the  signature  was  suffi- 
cient to  validate  the  first  codicil  also  (e). 


(a)  Baird  v.  Jaap^  supra, 

(6)  WiUone^s  Trs.  v.  Stirling^  supra ; 
see  Bankine  y.  Reid^  7  Feb.  1849,  11 
D.  543 ;  Dundas  y.  Lewis^  13  May 
1807,  Hume,  917,  M.  "  Writ,"  No.  6 ; 
and  compare  Mdvin  y.  iVtcoZ,  20  May 
1824, 3  S.  31, 1  Bofis'  L.  Ga.  432 ;  Baird 
y.  Jaap,  supra. 

(c)  See,  however,  GtUespie  v.  Donald- 
son's TV*.,  infra. 

{d)  Madntyre  v.  Macfarlwne's  TV*., 
1  Mar.  1821,  F.C. 

(€)  GtUespie  v.  Donaldson's  Trs.,  22 
Dec.  1831,  10  8.  174.  See  Bryson  v. 
Crawford,  1833,  12  S.  39 ;  Hamilton 
V.  Moir,  1710,  M.  17028.  By  the  law 
of  England,  an  attested  codicil  validates 
an  unanthenticated  wUl  written  on  the 
same  paper.  In  De  Bathe  v.  Lord 
Fingal,  16  Ves.  167,  a  will  was  at- 
tested by  only  one  witness ;  but  a 


codicil  having  been  appended,  attested 
by  three  witnesses,  in  terms  of  the  10 
Gar.  2,  cap.  24,  which  was  declared  to 
be  a  codicil  to  the  will  thereunto  an- 
nexed, the  attestation  was  held  to  apply 
to  the  wilL  And  where  a  will  was  left 
blank  in  the  attestation  clause,  and,  a 
fortnight  afterwards,  the  testator  ap- 
pended a  short  codicil  undated,  but 
signed  by  three  witnesses,  the  Gpurt 
of  Exchequer  held  that  the  attestation 
applied  to  the  whole  of  what  was 
written  on  the  paper,  on  the  ground 
that  the  codicil  contained  an  express 
reference  to  the  will  (^Doe  d.  Williams  v. 
Evans,  1  Gr.  &  Mees.  42).  In  the  later 
case  of  GuestY.  Willasey,  3  Bing.  614,  it 
was  ruled  that  the  execution  of  one  of 
three  codicUs  on  the  same  sheet  of  paper 
was  sufficient  to  validate  the  whole  se- 
ries, without  words  of  express  reference. 
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By  referenco  to  When  the  adoption  is  by  a  separate  deed,  it  is  usual  to  refer  to 
MsmeDate.  the  adopted  paper  by  its  title;  and  in  practice,  it  has  been  con- 
sidered su£5cient  to  refer  in  contracts,  etc.,  to  signed  plans  and 
specifications  as  relative  to  the  contract,  without  insisting  on  com- 
plete attestation  (a).  So  also  may  a  signed  inventory  of  titles  be 
adopted  by  reference  in  a  conveyance  of  property.  On  this  prin- 
ciple, where  a  testator  appointed  an  executor  to  hold  his  estate, 
^'  subject  to  the  payment  of  such  bequests  as  I  may  instruct  him  to 
pay,  in  a  letter  signed  by  me,  of  this  date,  to  the  several  persons 
therein  named" — the  residue  to  go  to  the  executor — and  the  testator 
died  two  days  afterwards,  leaving  a  signed  letter  of  instructions  not 
holograph,  the  House  of  Lords  decided  that  the  adoption  of  the 
letter  in  the  probative  will  made  it  effectual,  and  they  directed  an 
issue  to  try  the  question,  whether  the  letter  founded  on  was  the 
one  referred  to  in  the  will  (ft).  It  is  probable  that  the  principles 
laid  down  in  that  case  would  be  extended,  so  as  to  sanction  the  adop- 
tion by  reference  of  a  prior  will  in  a  separate  paper  (c). 
Whether  Big-  It  is  not  even  necessary  that  the  document  adopted  by  reference 

tia].  ~  should  be  subscribed  by  the  party.    The  mere  signature  of  the 

party  to  a  document  written  by  a  different  hand  is  not  authenticsr 
tion ;  nor  is  it  needed  to  denote  the  completion  of  the  writing,  that 
being  fixed  by  the  reference  in  the  principal  deed.  The  signature, 
however,  is  an  important  element  in  the  proof  of  the  identity  of  the 
writing  to  which  it  is  adhibited  with  that  referred  to  in  the  deed ; 
though  the  fact  of  identity  may  be  proved  by  other  evidence  ((f). 
Becitai  not  A  mere  reference  narrative  to  a  deed  already  executed  is  not 

equivalent  to  "^ 


Adoption. 


(a)  See  WtUon  v.  Glasgow  Sf  S,  W.  detachedattestedoodicilwill,of  ooaisef 

'  Ry.  Co.^  25  July  1851, 14  D.  1 ;  Aber-  not  cure  the  defects  of  a  prior  unftt- 

deen  Ry.  Co.  y.  Blaikie,  28  Jan.  1851,  tested  writing  not  referred  to ;  and  a 

13  D.  527.  general  reference  to  prior  wills  and  co- 

(&)  Inglis  y.  Harper,  18  Oct.  1831,  dicils  will  be  held  to  apply  only  to  such 

5  W.  &  S.  785,  reversing  6  S.  684  ;  as  are  r^;ularly  attested,  if  there  are 

Stewart  y.  Watson,   1791,  Bellas  Oct.  such  in  existence  {Croher  v.  Marqms 

Ca.  225.  of  Hertford,  4  Moore,  P.O.  Ca.  339 ; 

(c)  In  the  English  case  of  Aaron  y.  Allen  y.  Maddock,  11  Moore,  P.O.  Ca. 

Aaron,  3  De  Gex  &  Sm.  475,  where  an  427). 

unattested  codicil  was  referred  to  by  a  (d)  Russell  y.  Freen,  14  May  1835, 

subsequent  duly  executed  codicil,  writ-  13  S.  752;  Gordon  v.  Anderson,  16 

ten  on  a  separate  paper,  it  was  held  that  Feb.  1828,  3  W.  &  S.  1.     As  to  sufli- 

the  former  was  thereby  rendered  effec-  ciency  of  signature  on  last  sheet,  see 

tual  for  the  devise  of  real  estate.     A  Mason  y.  Skinner,  16  Jur.  422. 
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equivalent  to  adoption.  In  order  to  give  validity  to  an  informal 
writing,  it  must  appear  that  the  reference  was  made  for  the  purpose 
of  importing  that  writing  into  the  substantive  part  of  the  deed  (a). 

In  the  case  of  Blair  v.  Blair  (J),  it  was  decided,  after  very  Paper  of  In- 

structioDs. 

anxious  consideration,  that  a  holograph  memorandum  of  instructions 
to  prepare  a  settlement  leaving  residue  to  an  eldest  son,  could  not 
be  read  for  the  purpose  of  controlling  the  settlement  itself,  by  the 
terms  of  which  the  residue  was  given,  not  to  the  eldest  son,  but  to 
the  whole  children  equally.  "  I  think,"  said  Lord  Moncreiff,  "  it  is 
most  dangerous  to  say,  that  a  regularly  executed  deed  shall  be  con- 
trolled and  perverted  from  its  legal  import  by  reference  to  an  un- 
authenticated  instrument,  said  to  contain  instructions  of  the  deceased 
for  making  a  deed  of  settlement.  Whatever  were  her  instructions, 
the  deed  was  executed  by  the  testatrix  in  the  terms  in  which  it 
stands ;  and  we  can  get  her  intention  nowhere  else  but  in  that  deed. 
We  know  not  what  circumstances  or  what  considerations  may  have 
occurred  between  the  time  when  the  paper  of  instructions  was  writ- 
ten and  the  date  of  executing  the  deed"  (c).  There  seems,  however, 
to  be  some  authority  for  holding  that  a  draft  may  be  referred  to  for 
the  purpose  of  correcting  mistakes  (d). 

The  question,  whether  a  document  is  a  testamentary  writing  or  a  Forum. 
mere  instruction  to  prepare  a  will,  is  for  the  Coml,  not  for  a  jury  (e). 

Although,  as  we  have  seen,  the  reservation  of  a  power  to  alter,  ^^^^  ^^" 
by  any  informal  writing,  will  not  obviate  objections  to  the  formality  Codicfls. 
of  such  writings  in  respect  of  execution,  it  will  entitle  them  to  a 
favourable  construction  in  a  question  as  to  style.  Independently 
indeed  of  any  reserved  power,  deeds  of  alteration  are  so  far  privi- 
leged that  they  are  binding  on  trustees  of  heritable  property  although 
informal  as  to  style.  For  example,  the  purposes  of  a  trust  of  herit- 
able property  may  be  declared  by  testament,  if  an  effectual  con- 
veyance has  been  made  in  a  previous  settlement  (/).     The  trust 

(a)  BosweU  v.  BosweU,  28  Jan.  1862,  458 ;   CasteU  v.  Tag,  1  CurtiB,  Ecc. 

14  D.  878  ;  Urquhart  v.  Urquhart,  20  298. 

Feb.  1861,  13  S.  742.  (e)  Maclean  v.  Maclean's  Trs,,  14 

(6)  Blair  v.  Blair,  16  Nov.  1849,  June  1861,  23  D.  1099. 

12  D.  97.  (/)  BaUantyne  v.  Mag,  of  Ayr,  17 

(c)  12  D.  108.  Jan.  1838,  16  S.  825 ;  Panion  v.  Gil- 

(d)  Barstow  v.  Kilvington,  5  Vesey,  lies,  22  Jan.  1824,  2  S.  632 ;  Cameron 
Junior,  693;  Milnery.  Milner,  1  Vesey,  v.  Mackie,  29  Aug.  1883,  9  W.  &  S. 
106  ;   Blackwood  v.    Dainer,  3  Phil.  106,  affg.  9  S.  601. 
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conveyance  itself  may  also  be  revoked  by  a  testament  (a) ;  bot  in 
that  case,  if  the  testator,  instead  of  engrafting  new  purposes  on  his 
subsisting  settlement,  begins  by  revoking  it,  and  proceeds  to  make  a 
new  settlement  of  his  heritable  property  without  using  dispositive 
words,  that  will  not  be  operative.  The  revocation  will  be  effectual, 
but  the  estate  will  result  to  the  heir-at-law  (b).  The  case  of  Bar- 
clay  V.  Griffkha  is  an  example  of  a  declaration  of  trust  in  a  holo- 
graph letter,  engrafted  on  a  settlement  of  heritage  (c).  A  holograph 
alteration  or  declaration  of  purposes  will  bind  the  heritable 'estate, 
though  it  should  at  the  same  time  revoke  the  appointment  of  trus- 
tees contained  in  the  settlement  (d). 

Section  III. 


Express  and 
Implied  Bevo- 
cataon. 


OF  REVOCATION  (e). 

The  revocation  of  a  deed  which  the  granter  has  not  put  beyond 
his  control  may  be  accomplished  in  a  variety  of  ways.  In  the  first 
place,  the  intention  to  revoke  will  be  effectual  if  expressed  in  a 
holograph  or  tested  writing  (/) ;  and  a  revocation  by  testament  or 
English  will  is  effectual  to  recall  a  previous  conveyance  of  herit- 
age (gr).  Secondly,  revocation,  total  or  partial,  may  be  implied 
from  the  fact,  that  two  settlements  executed  by  the  same  party  are 
inconsistent  with  one  another ;  in  which  case  the  rule  is  appUed, 
poateriora  derogant  priorUma  (A).     Courts  of  law  often  experience 


(a)  WUloch  V.  Ochterlony,  1772,  8 
Paton,  669,  affg.  M.  5539 ;  Brack  v. 
Johnston,  23  Nov.  1827,  6  S.  118; 
LtUh  V.  Leith,  6  June  1848,  10  D. 
1137;  Purvis'  Trs.  v.  Purms'  Ears,, 
23  Mar.  1861,  23  D.  812. 

(6)  See  infra,  p.  63. 

(c)  Barclay  v.  Griffiths,  4  Mar. 
1830,  8  S.  632.  But  see,  contra,  SUto- 
art  V.  BaiUie,  27  Jan.  1841, 3  D.  463. 

{d)  Kidd  V.  Kidd,  9  June  1843,  6 
D.  1187. 

(e)  Erak.  3, 8, 40 ;  BeU's  Pr.  §  1864 ; 
Menz.  462,  664. 

(/)  Barclay  v.  Griffiths,  4  Mar. 
1830,  8  S.  632 ;  Kidd\,  Kidd,  9  June 


1848, 5  D.  1187 ;  Stewart  v.  Neilson^  3 
Feb.  1860,  22  D.  646. 

(g)  Purvis'  Trs.  v.  Purvis,  28  Mar. 
1861,  28  D.  812 ;  Leith  y.  Leith,  6  June 
1848,  10  D.  1187 ;  overruling  earlier 
cases,  as  Dundas  v.  Dundas,  1788,  M. 
15585,  and  Douglas'  Trs,  v.  Douglas, 
1789,  M.  15949.  See  also  Fordyce  v. 
Cockbum,  5  July  1827,  5  S.  892. 

(h)  Mitchelson  v.  Mitchelson,  16 
Nov.  1820,  F.  0. ;  Burnett  v.  Burnett, 
1701,  M.  15566;  BeattieY.  Thomson, 
21  June  1861,  23  D.  1161 ;  and  see 
contra,  Dove  v.  Smith,  31  May  1827,  5 
S.  734. 


Sec.  mj 


HOW- REVOCATION  MAY  BE  IMPUED. 
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great  difficulty  in  deciding  how  many,  and  which,  of  the  testa- 
mentaiy  writings  found  in  the  repositories  of  a  deceased  person  are 
to  be  regarded  as  his  last  will ;  and  certain  arbitrary  rules  have 
been  devised  with  the  view  of  aiding  in  the  solution  of  a  problem 
which  would  otherwise  be  insoluble.  Settlements  executed  of  the  ^ructioii^for' 
same  date  are  construed  as  one  deed  (a).  On  the  other  hand,  a  ^®^Sotw"<§ 
settlement  which  contains  a  residuary  clause  is  virtually  exclusive  i^pUed  revo 
of  previous  testamentary  writings  (b) ;  and  a  deed  which  is  in  point 
of  form  a  total  settlement,  is  considered  to  be  in  its  purpose  and 
intention,  so  irreconcilable  with  the  supposition  of  a  prior  subsist- 
ing deed,  that  an  undisposed  of  share  will  be  given  to  the  heirs-at-law 
rather  than  to  the  legatees  under  a  previous  deed  (c).  But  it  has 
been  settled  by  a  decision  of  the  whole  Court,  that  if  a  general 
settlement  with  clause  of  revocation  make  no  provision  as  to  the 
disposal  of  a  specific  estatCy  the  heir  to  whom  it  was  destined  under 
a  previous  settlement  shall  take  the  estate  rather  than  the  heir-at- 
law  (d).  Codicils  prior  in  date  to  the  leading  settlement  ought  not 
to  be  admitted,  if  they  are  explanatory  of  a  previous  settlement 
which  is  revoked  by  implication  (c).  Yet  even  this  rule  is  subject 
te  exceptions.  For  example,  a  bequest  of  a  specific  subject  is  effec- 
tual, though  anterior  in  date  to  the  general  settlement  (/).  The 
circimistance  that  a  number  of  the  legacies  contained  in  a  prior 
partial  settlement  are  repeated  in  a  total  settlement — that  is,  that 
the  same  sums  are  given  to  the  same  persons— creates  a  strong  pre- 
sumption that  the  earlier  deed  was  meant  to  be  revoked  (g). 


(a)  Fergus  v.  Fergus,  7  Feb.  1883, 
11  S.  362 ;  Inglis  v.  Harper,  18  Oct. 
1831,  5  W.  &  S.  786,  revg.  6  S.  864. 

(6)  Grant  ▼.  Stoddart,  11  D.  869, 
per  Lord  Jeffrey ;  but  see  1  Maoq.  163, 
and  Sellar  v.  Stephen,  21  June  1855, 
17  D.  976. 

(c)  Grant  v.  Stoddart,  27  Feb.  1849, 
11  D.  870. 

(d)  Allan  y.  Glasgow's  Tr,,  28  Jan. 
1842,  4  D.  494. 

(e)  Stewart  v.  BaUlie,  27  Jan.  1841, 
3  D.  463. 

(/)  Fleming  v.  Fleming,  1800,  M. 
»*Impl.  Wm,"No.  1. 
(g)  Per  the  L.  J.-C.  Hope  in  Hors- 


brugh  v.  Horsbrugh,  9  D.  341.  "  The 
presumption  is  always  stronglj  adverse 
to  an  unfinished  instrument  materially 
altering  and  controlling  a  will  deUbe- 
rately  framed,  regularly  executed,  re- 
cently approved,  and  supported  by 
previous  and  uniform  dispositive  acts ; 
and  this  presumption  is  stronger  in 
proportion  to  the  leas  perfect  state  of, 
and  the  small  progress  made  in,  such 
instrument.  To  establish  such  a  paper, 
there  must  be  the  fullest  proof  of  ca- 
pacity, volition,  final  intention,  and 
involuntary  interruption.'^ — (Jarman 
on  Wills,  3d  Ed.,  i.  167.) 
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CONSTITUTION  OF  TRUST  BY  DEED  OF  SETTLEMENT.    [Ch.  IV. 


Multlfomi 
Wills 


If  possible, 
both  WiUs 
shall  subsist 


Sometimes,  instead  of  a  succession  of  wills,  there  is  found  a 
succession  of  memoranda  bequeathing  sums  of  limited  amount.  In 
this  class  of  cases,  the  only  safe  and  practicable  rule  of  interpreta- 
tion is,  that  every  memorandum  should  receive  its  full  effect.  The 
repetition  of  bequests  of  the  same  or  similar  amount  in  different 
memoranda,  may  create  a  moral  impression  that  the  testator  did  not 
intend  them  to  be  cumulative ;  but  such  impressions  are  of  necessity 
purely  conjectural,  and  do  not  constitute  a  safe  ground  for  judicial 
interpretation  (a).  The  subject  of  double  bequests  is  discussed  in 
the  Third  Part  of  this  treatise. 

Where  it  appears  that  two  deeds  are  capable  of  standing  together 
as  one  settlement,  there  is  no  implied  revocation  of  any  particular 
provision  in  the  first,  unless  its  terms  are  necessarily  inconsistent 
with  the  second  (i).  The  case  of  Alves  v.  Alves  is  an  illustra- 
tion. The  testator,  by  his  trust  settlement,  had  divided  the  residue 
of  his  estate  into  two  equal  shares,  to  be  distributed  amongst  certain 
relatives,  who,  in  the  concluding  part  of  the  clause,  were  also  ap- 
pointed "  residuary  legatees."  By  a  codicil,  he  made  a  new  division 
of  the  residue  into  three  shares,  as  to  one  of  which  the  purpose 
had  failed.  The  heirs-at^law  claimed  this  share  as  intestacy ;  but 
the  Court  held  that,  although  the  division  into  three  shares  was  an 
impUcit  revocation  of  the  previous  division  into  two  shares,  it  could 
not  operate  a  revocation  of  the  general  residuary  bequest,  the  two 
appointments  not  being  incompatible  (c).  The  second  Roxburgh 
case  decided  that  an  implied  revocation  is  only  operative  if  the 
second  deed  proves  effectual ;  for  if  the  deed  is  reduced  ex  capite 
lectiy  or  any  other  extrinsic  ground,  the  inconsistency  does  not 
arise  (d).  But  an  express  revocation  in  a  death-bed  deed  is  effectual, 
although  the  dispositive  provisions  may  be  cut  down  («). 


(a)  Horshurgh  v.  Horsburgh  (Ist 
case),  4  May  1845,  9  D.  824.  If  the 
'wills  are  really  inconsistent,  and  the 
dates  cannot  be  ascertained,  so  as  to 
determine  which  is  the  last  will,  it 
would  seem  that  both  must  be  sacri- 
ficed ;  but  this  ultima  ratio  will  not  be 
resorted  to  if  it  is  possible,  by  subtlety 
of  construction,  to  educe  from  both  a 
consisten  t  scheme  of  disposition.  — (Jar- 
man  on  Wills,  3d  Ed.,  i.  160.) 


(b)  Grant  v.  Stoddart,  11  D.  876, 
per  Lord  Fullerton ;  same  case  in  1 
Macq.  163 ;  Dove  v.  Smithy  31  May 
1827,  6  S.  734. 

(c)  Alves  V.  Alves,  8  Mar.  1861,  23 
D.  712. 

{d)  Roxburgh  v.  Wauchope,  25  May 
1820,  6  Paton,  548 ;  infra,  64. 

{e)  Ker  v.  Erskine,  16  Jan.  1851, 
13  D.  492,— the  latest  case. 


Sec.  III.]  CANCELLATION  OF  TRUST  SETTLEMENTS. 
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Revocation  of  a  legacy  may  be  implied  by  prepayment  of  a  sum  invocation  by 
of  equal  amount  to  the  legatee  (a)  ;  but,  on  the  other  hand,  a  legacy 
will  not  be  presumed  to  be  in  payment  or  satisfaction  of  a  pre-ex- 
isting obligation  (6).  Revocation  is  also  inferred  from  any  subse- 
quent act  of  the  testator  rendering  exact  fulfilment  impossible  ;*  e.g.j 
selling  the  subject,  or  bequeathing  it  to  another  person  (c). .  For 
example,  a  special  legacy  of  "  the  sum  of  L.IOOO,  lent  on  bond  to 
E.  and  J.,"  was  held  to  be  evacuated  in  consequence  of  the  debtor 
having  voluntarily  paid  up  the  bond,  two  years  before  the  testator's 
death  {d).  And  where  a  testator,  by  his  settlement,  directed  four 
houses  to  be  severally  conveyed  to  each  of  his  four  nephews,  and 
one  of  the  houses  was  subsequently  purchased  by  a  railway  com- 
pany under  their  compulsory  powers,  on  the  death  of  the  testator 
without  having  altered  his  settlement  it  was  held  that  the  nephew 
to  whom  the  house  had  been  destined  had  no  claim  for  its  value  (e). 

A  substitution  is,  in  the  general  case,  held  to  be  revoked  by  ^^*^*^°?Si" 
changing  the  destination  in  a  subsequent  charter  or  writ  (/).     But  a 
mere  renewal  of  the  grant  for  special  purposes  expressed  in  the  deed 
does  not  import  a  revocation  of  the  destination  in  the  previous  title  (jr). 

A  settlement  may  also  be  de  facto  revoked  by  destroying  or  can-  Revocation  by 

,  ,  .  Cancellation. 

celling  it;  the  requisites  of  which  are,  according  to  Mr  Dickson, — (1.) 
a  final  intention  to  revoke ;  and  (2.)  an  overt  act  indicating  such  an 
intention  (A) ;  as  in  the  case  of  Nasmyik^  where  a  testator  cancelled 
his  will  by  tearing  off  the  seal  which  he  had  prescribed  as  a  solem- 
nity by  the  testing  clause  (i) ;  and  the  more  recent  cases  of  Fal- 
c<mer  and  Dow  (k).    If  the  mutilation  can  be  proved  to  have  been 


(o)  Robertson  v.  Robertson's  Trs.,  16 
Feb.  1838,  16  S.  564;  MoUison  v. 
Buchanan,  22  Feb.  1822,  1  S.  346; 
BurreU  v.  BurreU,  16  May  1828,  6  S. 
801.  But  see  contra,  Hume  ▼.  Stewart, 
26  Nov.  1834,  13  S.  90. 

(6)  Kippen  v.  Darky,  21  May  1868, 
3  Macq.  203,  affg.  18  D.  1137. 

(c)  Paul  V,  PauTs  Trs,,  5  July 
1821,  1  S.  104. 

(d)  Pagan  v.  Pagan,  26  Jan.  1838, 
16  S.  382. 

(c)  Chalmers  v.  Chalmers,  19  Nov. 
1861,  14  D.  57. 
(/)  See  Edgar's  Trs,  v.  Riddell,  13 


Dec.  1811,  F.  0. ;  ZuiUe  v.  Morrison, 
4  Mar.  1813,  F.  0. ;  Smith  v.  Murray, 
9  Dec.  1814,  F.  C.  But  it  seems  that 
a  precept  of  dare  constat  would  not 
evacuate  a  substitution. 

(g)  Murray  v.  Smith,  2  Feb.  1831, 
9  S.  378. 

(A)  Dicks.  Ev.  §  901. 

(»)  Nasmyth  v.  Hare,  27  July  1821, 

I  S.  Ap.  Ca.  65. 

(ifc)  Falconer  v.  Stephen,  9  Dec.  1848, 

II  D.  220;  Dow  v.  Dow,  80  June 
1848,  10  D.  1466.  See  also  Houston 
V.  Shaw,  1711,  Rob.  562,  661. 
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By  Procuim- 
tion. 


Canoellation  of 
Duplicates. 


Effect  of  Can- 
cellation. 


accidental  (a),  or  the  result  of  inBaiiitj  (6)  or  of  passion — revocation 
not  being  intended  {c)j — in  any  of  these  cases  there  is  no  cancella- 
tion {xnimoy  and  therefore  no  revocation. 

A  party  may  empower  another  to  revoke  or  alter  his  settlement, 
bat  such  a  power  will  not  be  raised  by  implication ;  nor  will  an 
improbative  authority  to  cancel  be  sustained  (d).  In  Douglas  v. 
Douglas*  Trustees,  the  testator  had  added  a  postscript  to  a  codicil, 
stating,  ^I  am  aware  how  very  incorrect  all  these  writings  are,  and 
I  hereby  empower  my  brother  to  alter  any  part  of  them  he  may 
deem  proper.**  It  was  held  that  this  direction  referred  only  to  cor- 
rections in  point  of  form,  and  that  the  brother  was  not  thereby 
empowered  to  alter  the  disposal  of  the  residue  of  the  property  («). 

It  would  seem  that  the  cancellation  animoof  one  copy  of  a  deed 
executed  in  duplicate  will  be  effectual  (/).  And  if  the  grantee  has 
entrusted  the  deed  to  the  care  of  another  for  the  purpose  of  having  it 
destroyed,  and  his  instructions  are  neglected  (g)y  or  if  his  intention 
to  cancel  has  been  otherwise  defeated  by  the  act  of  an  interested 
party,  the  revocation  will  be  held  to  have  been  completed  (A). 

A  deed  cancelled  leaves  the  property  in  the  same  situation  as  if 
the  deed  had  never  existed  (t),  though  it  may  perhaps  be  looked  at 
for  the  purpose  of  ascertaining  what  was  in  the  mind  of  the  testator 
before  he  altered  his  purpose  (k).  If  the  cancelled  deed  is  to  be 
regarded  as  non-existent,  it  follows  that  the  cancellation  of  a  deed 
of  revocation  will  revive  the  deed  which  had  at  one  time  been  re- 
voked. This  is  agreeable  to  reason,  because  the  revoking  deed  could 
not  have  had  any  legal  effect  while  it  remained  undelivered  in  the 
hands  of  the  granter  (/). 


(a)  Cunninghams  v.  Mouafs  Tr,^ 
1851,  13  D.  1376;  Irvine  v.  Lang, 
1850,  2  D.  804. 

(6)  Lang  v.  Bruce,  20  Nov.  1838, 1 
D.  59. 

(c)  Doe  V.  Perkes,  2  B.  &  Aid  489. 

(d)  Logan  v.  Logan,  27  Feb.  1823, 
2  8.  253. 

(e)  Monteath  Douglas  v.  Douglas* 
Trs.,  30  June  1859,  21  D.  1066. 

(/)  Burtinshaw  v.  Gilbert,  1  Couper, 
49 ;  Onions  v.  Tyrer,  P.  Wms.  346 ; 
Pemherton  v.  Pemherton,  13  Ves.  310. 

{g)  Chisholm  v.  Chisholm,  1673,  M. 


12320.  But  see  contrh,  Walker  r. 
Steele,  16  Dec.  1825,  4  S.  828. 

(A)  Bibb  V.  Thomas,  2  W.  Blackfl*. 
1043 ;  Buchanan  v.  Paterson,  1704,  M. 
15932. 

(t)  But  see  contrh.  Mure  v.  Mure, 
1  June  1813,  F.  C. 

(fc)  Adv,'Gen,  v.  Smith,  1  Mar.  1852, 
14  D.  585,  and  Ezch.  Rep. ;  same  case 
in  1  Macq.  1760 ;  Mag.  of  Dundee  v. 
Morris,  3  Macq.  164,  171. 

(0  See  Howden  v.  Howden,  8  July 
1815,  F.  C. 


Sec.  III.]     REVOCATION  AND  ALTERATION  ON  DEATH-BED.  63 

The  revocatiQii  of  English  wills  by  way  of  cancellation  was  sane-  English  Law. 
tioned  by  the  Statute  of  Frauds  (a) ;  and  is  now  regulated  by  a  statute 
of  the  present  reign  (i),  which  allows  a  will  to  be  revoked  by 
"  burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same."  The  cases  are  very  numerous ; 
and  remembering  that  decisions  on  the  construction  of  a  statute  are 
never  of  any  great  authority  as  regards  the  elucidation  of  the  com- 
mon law,  we  do  not  think  it  desirable  to  encroach  upon  our  space  to 
the  extent  that  would  be  requisite  for  an  abstract  (c). 

The  exercise  of  a  power  of  revocation  is  not  regarded  in  law  as  ^^^"^  ^' 
a  new  conveyance :  revocation  is  therefore  competent  on  death-bed ; 
although  it  is  obvious  that  by  the  revocation  of  purposes  and  condi- 
tions, very  material  alterations  may  be  effected  on  the  quality  of  the 
estate.  Thus  the  revocation  of  a  purpose  of  sale  will  change  the 
succession  from  moveable  to  heritable  (d).  In  Millar  v.  Marsh  («), 
Lord  St  Leonards  concurred  with  the  judges  of  the  First  Division 
in  holding  that  the  maker  of  an  entail  might  convert  it  into  a  fee- 
simple  estate  by  revoking  the  fetters  on  death-bed ;  for  "  the  death- 
bed disposition  was  good  to  remove  the  fetters,  and  it  was  inopera- 
tive with  regard  to  the  estates  created  "  (/). 

A  simple  reservation  in  a  trust  disposition  of  heritage  of  a  power  5^®^^^  °' 
to  name  beneficiaries,  or  to  alter  the  succession  in  articulo  mortis.  Power  on 

.  .  .     -  Death-bed. 

will  not  avail  to  exclude  reduction  ea  capite  lecti  of  a  subsequent  deed 
of  appointment  (c/).  But  it  is  possible  to  give  validity  by  anticipa- 
tion to  a  death-bed  deed  of  appointment ;  and  this  may  be  effectually 
done  by  inserting  in  the  original  trust  deed  a  destination  over  to  other 
beneficiaries,  in  the  event  of  a  failure  to  appoint  effectually.  Thus 
in  the  case  of  Ker  v.  Lady  Essex  Keafs  ThisteeSy  where  the  testatrix 
had  conveyed  her  heritable  property  in  liege  poustie  to  trustees,  with 
directions  to  sell  and  to  pay  legacies,  etc.,  and  then  pay  the  residue 
to  such  persons  as  she  should  direct  by  any  writing  under  her  hand, 

(a)  29  Car.  II.  cap.  8,  §  6.  («)  Miliary.  Marsh,  22  May  1855,  2 

(&)  1  Vict.  cap.  26,  §  20.  Macq.  284  ;  afFg.  16  D.  823. 

(c)  See  Jarman  on  Wills,  3d  Ed.,  i.  (/)  2  Macq.  287. 

121-136.  ig)  Crawford  v.   Coutts,  1795,  M. 

(d)  Grindlay  v.  King,  8  Nov.  1853,  14958 ;  Mudie  v.  Jlfoir,  1  Mar.  1824, 
16  D.  27 ;  and  see  Allan  v.  Glasgow,  2  S.  Ap.  Ga.  9 ;  Wauchope  y.  Lady 
14  Aug.  1846,  5  BeU,  379.  Essex  Ker,  21  Feb.  1812,  5  Paton,  559. 
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Altering  the 
order  o^no- 
cession  on 
Death-bed. 


Does  Beyoca- 
tion  of  second 
Settlement  re- 
vive the  first? 


and,  in  default  of  such  writing,  to  pay  the  residue  to  her  next  of 
kin,  and  she  thereafter  executed  a  memorandum  of  directions  on 
death-bed^  which  was  challenged  by  the  heir-at-law,  it  was  held  that 
the  right  of  challenge  was  a  personal  privilege  of  the  heir,  and  that, 
as  the  reduction  of  the  writing  of  directions  would  occasion  the  de- 
fault, in  the  event  of  which  the  property  was  to  go  to  the  next  of 
kin,  he  was  barred,  by  want  of  interest,  from  insisting  in  the  chal- 
lenge (a). 

On  similar  principles,  it  has  been  settled  that  a  death-bed  deed 
altering  the  destination  of  trust  property  («.^.,  directing  it  to  be 
conveyed  to  another  person)  will  be  protected  from  challenge,  pro- 
vided there  be  no  express  revocation  of  the  previous  deed  (J). 
Against  this  view,  it  might  be  argued,  that  the  implied  revocation 
of  the  destination  in  the  first  deed,  arising  from  its  inconsistency 
with  the  second,  would  give  the  heir-at-law  an  interest ;  but  this  is 
a  fallacy,  for  implied  revocation  can  only  take  place  where  both 
deeds  are  operative  per  w,  as  it  arises  solely  from  the  necessity'of 
reconciling  their  provisions.  Unless  it  is  the  special  desire  of  the 
testator  that  his  heir^t-law  should  succeed  in  the  event  of  his  dying 
within  sixty  days,  the  conveyancer  should  not  insert  a  clause  of 
revocation,  but  should  leave  the  revocation  to  be  effected  by  legal 
implication ;  for  when  the  original  trust  settlement  or  its  purposes 
are  revoked  per  expressum,  the  heir-at-law  acquires  an  interest  to 
reduce  the  deed  of  alteration  (c). 

Where  a  previous  settlement  is  founded  on  as  a  title  to  exclude 
the  heir^s  right  of  challenge,  the  onus  of  proving  its  subsistence 
rests  on  the  defenders  in  the  reduction  (d). 

The  case  of  Ker  v.  Erskine  (e)  decided  a  point  of  considerable 
importance  in  connection  with  the  law  of  death-bed ;  which  was, 
that  where  a  settlement  has  once  been  effectually  revoked,  a  second 
deed  of  revocation,  revoking  the  first  revocation,  will  not,  if  exe- 
cuted on  death-bed,  have  the  effect  of  reviving  the  settlement  so  as 


(o)  Ker  V.  Lady  Essex  Ker^s  TVa.,  1 
Oct.  1831,  5  W.  &  S.  718,  8  S.  694. 

(&)  Duke  of  Roxburgh  Y.  Wauchope, 
25  May  1820,  6  Paton,  548.  See  Prof. 
Bell's  remark.  Com.,  5ih  Ed.  I.  95, 
n.  7. 

(c)  Stewart  y,  Neilson,  3  Feb.  1860, 


22  D.  646  ;  Erskine  v.  Erskine's  7V«., 
3  Dec.  1850,  13  D.  223. 

(<0  Clyne  v.  Clyne's  Trs.,  12  May 
1837,  15  S.  911. 

(e)  Ker  v.  Erskine,  16  Jan.  1851, 
13  D.  492. 
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to  exclude  challenge  by  the  heir-at-law.  The  Lord  President 
Boyle  thus  explained  the  ground  of  the  decision  : — ^'  It  is  clear  in 
law,  that  however  capable  to  revoke  all  former  settlements,  a  death- 
bed deed  can  operate  no  effectual  conveyance  of  heritable  property, 
or  exclude  the  heir-at-law,  imless  he  stands  already  effectually  ex- 
cluded by  an  existing  settlement.  The  testator  revoking  his  revo- 
cation with  the  view  of  reviving  an  extinguished  deed,  cannot  make 
it  Operative  to  the  prejudice  of  the  heir,  who  had  been  excluded  by 
the  extinguished  deed.  No  deed  previously  cancelled  can  be  re- 
stored by  a  deed  executed  on  death-bed ;  and  no  evidence  of  the 
continued  favourable  intention  to  serve  the  interest  of  the  party 
whose  right  had  been  previously  set  aside,  can  be  set  up  or  re- 
garded for  that  purpose"  (a).  A  testator  who  is  desirous  of  reviving 
a  revoked  settlement  without  incurring  the  risk  of  challenge,  should 
cancel  the  deed  of  revocation,  or  put  it  in  the  fire  in  presence  of 
witnesses.  The  effect  of  this  will  be,  that  the  deed  of  revocation 
having  never  been  delivered,  and  being  non-existent  at  the  testator^s 
death,  will  not  be  regarded  as  a  completed  instrument,  and  the 
original  settlement  will  take  effect  as  of  the  date  which  it  bears  (b). 


Section  IV. 


OP    DELIVERY. 


When  rightly  understood,  the  general  rule,  that  deeds  are  only  DeUveryeesen- 
rendered  operative  by  delivery,  admits  of  only  one  exception.     The  the  wae  of  tes- 
recognition  of  this  maxim  will  greatly  facilitate  the  explication  of  ^^ng^ 
the  class  of  cases  usually  called  exceptional,  but  which  are  either 
examples  of  constructive   deliveryj   or  referable    to  the   category 
of  testamentary  deeds.     Three  of  these  may  be  classed  together ; 
namely,  deeds  containing  a  clause  dispensing  with  delivery,  deeds 
reserving  the  granter^s  liferent,  and  testamentary  deeds.     The  truth 
is,  that  deeds  in  the  first  two  of  the  classes  we  have  mentioned,  are 
only  effectual  without  delivery  when  they  happen  to  be  also  testa- 
mentary.    Suppose  that  a  proprietor  executes  a  de  presenti  convey- 

(a)  18  D.  495.  (ft)  See  Howden  v.  Howdens,  8  July 

1815,  F.C. 

E 
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ance  of  his  estate  with  all  the  formalities  that  ingenuity  can  suggest, 
and  adds  to  it  a  clause  dispensing  with  delivery,  if  he  keeps  it  locked 
up  in  his  desk,  and  afterwards  destroys  it,  will  it  be  said  that  the 
disponee  has  thereby  acquired  a  title  to  the  estate  ?  Doubtless,  if 
it  is  found  after  death  in  his  repositories,  it  will  be  effectual ;  not, 
however,  because  of  the  clause  of  dispensation,  but  because  it  will 
be  presumed  to  have  been  executed  intuitu  mortis.  Applying  the 
same  test  to  deeds  in  which  the  granter  has  a  liferent  interest,  and 
which,  according  to  Erskine  (a),  are  effectual  without  delivery,  it 
is  clear  that  the  granter  may  revoke  the  conveyance  of  the  fee 
while  he  keeps  the  deed  undelivered  in  his  possession. 
Trusts  for  The  case  of  a  trust  for  creditors  can  scarcely  be  considered  an 

CreditorB.  •  i  i  rm  •     •  •         i 

exception  to  the  rule.  The  granter,  it  is  true,  retains  the  corpus  of 
the  estate,  and  may  dispose  of  it,  subject  to  the  burden  of  the  trust, 
notwithstanding  that  the  trustee  has  taken  inf  ef  tment  on  a  delivered 
deed  of  trust  But  in  the  case  supposed  the  conveyance  is  subject 
only  to  the  reversionary  interest  of  the  granter,  who,  though  he 
may  resume  possession,  cannot  destroy  the  purposes  to  which  it  has 
been  appropriated  by  his  own  act  (b). 
Effect  of  re-  The  true  principle  is,  that  the  granter  of  any  deed  is  entitled  to 

Granter's  Life-  revoke  it  while  the  deed  itself  and  the  property  conveyed  by  it  re- 
main subject  to  his  control ;  but  that  after  death,  the  deed,  being 
then  irrevocable,  is  from  the  necessity  of  the  case  effectual  without 
dehvery.  Delivery,  however,  will  not  bar  revocation  of  a  trust  deed 
in  which  the  granter's  liferent  is  reserved,  unless  a  beneficial  and  in- 
defeasible right  is  thereby  conferred  on  a  party  then  in  existence. 
Thus,  where  a  mutual  post-nuptial  settlement  was  revoked  by  the 
wife  as  a  donatio  inter  virum  et  uxorem^  and  the  revocation  was  ob- 
jected to  on  the  groimd  that  the  settlement  conferred  certain  rights 
upon  the  lady's  daughter — ^for  whose  behoof,  it  was  argued,  the  deed 
must  be  held  to  have  been  retained — ^the  Court  f  oimd  that  the  right 
in  question  was  not  a  jus  quceeitum  tertiiy  but  only  a  spea  succes- 
sionisy  which  could  not  bar  the  granter^s  right  to  revoke  (c). 

(a)  Ersk.  8,  2,  44 ;  and  see  Brack  1801,  M.  "  Adjud."  No.  11 ;  Macmil- 

V.  Hogg,  26  Feb.  1831,  5  W.  &  S.  68,  Ian  v,  CampbeU,  4  Mar.  1881,  9  S.  561 

per  Lord  Lyndhurst.  (affd.  28  June  1882,  10  S.  868). 

(h)  On  the  recal  of  mandates  and  (c)  Femie  v.  Femie,  20  Dec.  1854, 

trusts  inter  vivos,  see  Stair,  1,  12,  8;  17  D.  233.    See  Galloway  v.  Craig,  17 

Campbell  v.  EdderUne's  Cred.,  14  Jan.  July  1861,  23  D.  (Ap.  Ca.)  12. 
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The  case  of  Murison  v.  Dick  (a)  affords  a  good  illustration  of  -yuriton  v. 
the  principle.  A  married  lady,  represented  by  the  pursuers  of  the 
action,  had,  immediately  on  coming  of  age,  and  shortly  before  her 
marriage,  been  induced  to  execute  a  trust  conveyance  of  her  whole 
property. for  the  benefit  of  children  nasdturiy  and  failing  them,  for 
her  next  of  kin,  reserving  her  own  liferent.  Soon  afterwards  she 
executed  an  ante-nuptial  contract  revoking  the  previous  settlement, 
and  appointing  other  trustees ;  at  whose  instance  a  reduction  and 
declarator  of  nullity  of  the  first  settlement  was  afterwards  brought. 
On  behalf  of  the  lady,  it  was  argued  that  she  was  entitled  to  have 
the  deed  reduced  as  having  been  granted  inconsiderately ;  but  Lord 
Rutherfurd,  Ordinary,  while  expressing  great  doubts  as  to  the  suf- 
ficiency of  that  ground  of  action,  decided  without  hesitation,  that  the 
deed  was  revocable  in  its  own  nature,  on  the  ground  that  there  was  no 
jus  qucBsUum  in  the  parties  for  whom  the  trustees  were  to  hold.  "That 
a  party  may  grant  an  irrevocable  deed,"  he  observed,  "  and  put  it 
beyond  his  power  by  delivery,  and  vest  effectually  the  property  so 
conveyed  against  his  own  subsequent  acts  and  deeds,  for  the  benefit 
of  existing  parties  in  whom  by  that  deed  he  creates  an  interest,  ther^ 
can  be  no  doubt.  But  such  a  case  has  no  resemblance  to  the  pre- 
sent ....  There  was  no  beneficiary  in  whom  a  yt««  grttCB^fftim 
could  be  vested.  Upon  the  principle  now  contended  for,  it  must 
have  remained  good  all  her  life ;  and  was  it  to  be  held  that  by  such 
a  deed  she  could  reduce  herself  directly  to  the  state  of  an  alimentary 
liferenter  mei:ely  of  her  own  property,  in  favour  of  parties  not 
existing,  who  never  might  exist,  and  whose  possible  existence  was 
not  yet  the  subject  of  any  contract  with  any  existing  party!"  (J).  It 
was  on  this  ground  also  that  the  majority  of  the  Court  rested  their 
afiirmance  of  his  Lordship's  interlocutor.  In  the  case  of  Daw  v. 
BeiA  (c),  the  Court  went  very  far  in  allowing  the  reduction  of  one 
of  two  deeds  constituting  a  mutual  settlement,  and  in  regard  to 
which  constructive  delivery  had  therefore  taken  place.  But  the 
case  was  complicated  with  allegations  of  facility  and  circumvention, 
and  the  decision  is  not  of  much  value  as  a  precedent. 

(a)  Murison  v.  Dicky  10  Feb.  1854,      Torry  Anderson's  case,  2  June  1887, 
16  D.  629.  16  S.  1073. 

(b)  16  D.  632.    Compare  this  with  (c)  Dow  v.  Beith,  11  Mar.  1856,  18 

D.  820. 
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Delivery  of  There  caD  be  no  doabt,  however,  that  the  delivery,  actual  or 

Deeds  iuer  .  '  '        .  .  .      . 

vwoi,  constructive,  of  a  deed  to  a  party  beneficially  interested  in  its  pro- 

visions, or  to  trustees  for  his  behoof,  will  completely  bar  the  power 
of  the  granter^s  revocation,  unless  such  power  be  expressly  reserved. 
Thus,  in  the  case  of  Tumbulla  v.  Tawse  (a),  a  trust  was  created  by 
a  lady  for  the  purpose  of  conveying  the  residue  of  her  property  to 
her  children  nominatim^  after  payment  of  a  certain  debt,  and  under 
reservation  of  an  annuity  to  herself.  By  a  supplementary  trust 
deed  she  attempted  to  increase  the  amount  of  the  debt  forming  a 
burden  upon  the  property.  Delivery  having  taken  place  construc- 
tively by  infeftment,  it  was  held  that  the  second  deed  could  not 
affect  the  interest  given  to  the  children. 
Smioon  v.  Tod.  In  the  case  of  Smitton  v.  Tod  (J),  a  proprietor  of  heritable  sub- 
jects, on  the  narrative  that  he  was  incapable  from  facility  of  profitably 
conducting  his  affairs,  conveyed  all  his  property  to  trustees  for  the 
purpose,  after  payment  of  debts,  of  providing  an  alimentary  annuity 
to  his  wife,  to  be  continued  on  her  death  to  himself,  the  residue 
being  destined  to  the  children  of  the  marriage,  of  whom  there  were 
two  already  bom  at  the  date  of  the  deed.  The  trustees  took  de- 
livery by  infeftment.  It  was  strenuously  maintained  that  this  deed 
was  revocable  as  a  post-nuptial  contract ;  but  the  Court  held  that 
the  children  had  acquired  a  vested  interest  in  the  estate,  which  was 
sufficient  to  exclude  the  power  of  revocation. 
WhetherGran-  Upon  these  decisions  we  may  observe,  that  although  a  settlor 
in  acqidrenda  may,  by  a  deed  creating  a  jtis  qucesitumy  divest  himself  of  pro- 
eluded,  perty  then  in  his  possession,  it  has  never  been  decided  that  he  can 

dispose  of  res  acquirend^i  in  the  same  manner.  And  it  appears  to 
us  that  it  would  be  contrary  to  the  policy  of  law  to  permit  such  an 
absolute  renunciation  of  the  rights  of  property  by  a  party  pos- 
sessed of  capacity  to  execute  a  deed.  In  the  case  of  Wright  v. 
HarUy  (c),  where  there  was  a  general  trust  conveyance  of  acquisita 
et  acquirenda  for  the  piu^ose  of  alimenting  the  granter,  and  appro- 
priating the  balance  of  the  annual  income  to  the  support  of  his  wife 
and  family,  it  was  held  by  the  majority  of  the  Court,  that  the  interests 

(a)  Tumhdh  v.    Tawse,  15  April  (6)  Smitton  v.  Tod,  12  Dec.  1889,  2 

1825,  1  W.  &  S.  80,  reversing  2  S.  1 ;  D.  225. 

Duguid  v.  CaddaWa  Trs.,  9  S.  844 ;  (c)  Wright  v.  Harley,  2  June  1847, 

MiUer  v.  Milne's  Trs,,  21  D.  377.  9  D.  1151. 
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of  the  wife  and  children  were  preferable  to  the  right  of  the  creditor 
in  a  debt  contracted  subsequent  to  the  publication  of  the  deed. 
The  Court  seemed  to  have  felt  great  difficulty  in  recognising  the 
husband's  alimentary  interest  to  any  effect ;  and  there  is  certainly 
much  force  in  the  observations  of  Lord  Fullerton,  who  held  that  the 
deed  was  ineffectual  against  creditors — that  it  was  in  substance  a 
mere  trust  for  managing  the  husband's  property^  on  the  ground  that 
he  was  not  able  to  manage  it  himself,  and  incapable  of  operating  a 
divestiture  of  the  property  (a). 

It  is  obvious  that  a  deed  which  confers  an  irrevocable  right  upon  ^"*®JS?*,?^  *'^- 

cj         r  ^      j^Qf  ChildreD. 

pupil  children,  cannot  be  recalled  by  a  deed  consented  to  by  their 
father  in  his  character  of  tutor  and  administrator.  And  accord- 
ingly, where  such  a  revocation  was  executed  by  the  parents  of  the 
children,  the  Court  reduced  the  deed  in  an  action  at  the  instance  of 
the  children's  representatives  (b).  And  it  was  observed,  that  the  chil- 
dren's knowled^  of  their  leg^  rights  during  minority  lent  no  support 
to  a  plea  of  homologation  in  a  question  with  their  representatives. 

In  considering  the  question,  whether  a  settlement  has  been  made  Oonstruotive 
irrevocable  by  delivery,  it  is  useful  to  keep  in  view  the  various  modes  Settlements. 
in  which  the  granter  may  give  delivery  constructively,  without  part- 
ing with  the  custody  of  the  writing.  Without  entering  on  a  formal 
discussion  of  the  subject,  it  will  be  sufficient  to  refer  briefly  to  such 
cases  of  constructive  delivery  as  illustrate  the  law  in  regard  to  the 
revocation  of  settlements.  The  cases  of  Smitton  and  Wright^  al- 
ready referred  to,  are  examples  of  constructive  delivery  by  giving 
infeftment  and  putting  the  settlement  upon  record.  Delivery  by 
infeftment  is  effectual  on  the  principle,  that  the  subject  itself  is 
transferred  to  the  grantee.  And,  on  the  same  principle,  we  think 
that  dehvery  of  a  moveable  subject  in  implement  of  a  settlement 
would  be  recognised  as  an  equipolent  to  the  delivery  of  the  settle- 
ment itself  as  regards  that  subject  (c). 

The  doctrine  has  been  laid  down  in  very  general  terms  by  writers  PreBuined  doli- 

•^  o  •'  very  to  Gran- 

on  the  law  of  evidence  (d),  that  deeds  in  favour  of  the  granter's  ter's  Family. 

(a)  9D.  1159.    Seeilformv.  Sprot,  (c)  See  BeU^s  Com.,  5th  Ed.  I.  276, 
27  June  1846,  8  D.  918.     As  to  the      as  to  Tradition. 

validity  of  such  trusts,  see  Chapter  VI.  (</)  See  Dicks.  Ev.  485,  and  autho- 

(b)  Macgihl>on    v.    Macgibbon,    5      rities  there  referred  to. 
Mar.  1852,  14  D.  605. 
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In  Questions 

withthiid 

Parties 


Mntoal  Settle- 
ments. 


wife  or  children  are  efiFectoal  without  delivery,  on  the  ground  that 
the  father  of  a  family  is  the  proper  custodier  of  writings  in  their 
favour.  An  examination  of  the  authorities  will  show  that  nothing 
more  is  intended  by  this  proposition,  than  that  provisions,  though 
conceived  in  the  form  of  deeds  inter  vivos  in  favour  of  members  of 
the  granter^s  family,  will  be  effectual  if  found  undelivered  in  his 
repositories  after  his  death  (a).  It  never  could  be  seriously  main- 
tained that  the  retention  of  such  provisions  by  the  granter  could 
have  the  effect  of  barring  revocation ;  and  for  this  obvious  reason, 
that  it  could  not  be  known  until  after  his  death  whether  he  intended 
to  hold  them  as  delivered  deeds.  Accordingly,  it  was  assumed  in  the 
case  of  Doumie  v.  Mackillop  (b\  that  a  bond  of  provision  in  favour 
of  the  granter^s  daughters,  which  bore  to  be  irrevocable,  would  not 
have  been  effectual  inter  vivos  had  it  remained  in  the  fathei^s  pos- 
session ;  although,  in  consequence  of  its  having  been  delivered  to 
trustees,  and  by  them  put  upon  the  record,  it  was  held  to  be  irrevoc- 
able. Lord  Guninghame,  Ordinary,  observed : — "  The  deed  bore 
expressly  in  terms  that  it  was  *  irrevocable.'  It  was  necessary,  with 
reference  to  the  purpose  that  called  it  forth,  that  it  should  be  so 
framed ;  and  without  delivery  no  honest  practitioner  could  have 
assured  these  young  ladies  (or  rather  their  friends,  who  had  inter- 
fered at  the  time  very  zealously  and  anxiously  on  their  behalf),  that 
the  deed  afforded  them  the  slightest  benefit  or  security  "  (c). 

A  deed  in  favour  of  the  granter^s  family  is,  although  undeli- 
vered, regarded  as  a  completed  document  to  other  effects.  Thus,  in 
the  case  of  Forrest  v.  Wilson  (i),  an  undelivered  deed  of  settlement 
having  been  recovered  under  a  diligence,  was  held  to  afford  real 
evidence  of  a  transaction,  under  which  certain  sums  mentioned  in 
the  narrative  clause  had  been  paid  to  the  granter. 

In  Femie  v.  Colquhouris  Trs,  («),  it  seems  to  have  been  assumed 
that  post-nuptial  contracts  of  marriage  were  effectual  without  deli- 
very. For  the  argument  was  confined  to  the  questions,  whether  the 
deed  was,  in  the  circumstances,  revocable  as  a  donatio  inter  virum  et 
lucorem :  and  whether  such  a  vested  interest  was  conferred  on  the 


(a)  Stair,  1,  7,  14 ;  Erak.  3,  2,  44 ; 
Bell's  Prin.  §  24 ;  Forrest  v.  Wilson, 
1  July  1858,  20  D.  1201. 

(b)  Doumie  v.  Mackillop,  5  Dec. 
1843,  6  D.  180. 


(c)  6  D.  182. 

(d)  Forrest  v.  WHsm,  1  July  1868, 
20  D.  1201. 

(e)  Femie  v.   ColquhourCs  TV.,   20 
Dec.  1864, 17  D.  283. 
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children  of  the  marriage  as  would  exclude  the  power  of  revocation. 

The  case  of  Brown  v.  The  Advocaie-General  (a)  is  also  illustratiye  of  Constructive 

thedoctrineof  the  constructive  delivery  of  mutual  settlements.   The  ^"S^^e-""" 

appellants^  along  with  their  deceased  sister,  had  executed  a  mutual  ™^^ 

settlement  of  their  whole  estate  and  effects  in  favour  of  each  other, 

and  to  the  heirs  and  assignees  of  the  last  survivor.     Lords  Jeffrey 

and  Cuninghame,  in  the  Court  of  Exchequer,  decided  that  this  was 

a  testamentary  disposition,  and  therefore  chargeable  with  legacy 

duty ;  though  the  former  learned  judge  had  a  very  decided  opinion 

that  the  deed  was  irrevocable,  and  that  ^^  after  the  execution  of  that 

deed,  she  (the  deceased)  had  no  longer  any  separate  property  in  her 

own  slippers  or  under-petticoats,  and  could  not  give  a  cast-gown  to 

the  waiting  woman  without  a  vote  of  the  whole  sisterhood "  (b). 

Lord  St  Leonards,  without  carrying  the  notion  of  community  of 

int^'est  to  that  extreme,  gave  effect  to  the  disposition  as  a  delivered, 

and  therefore  irrevocable,  conveyance  inter  vivos. 

With  respect  to  the  claims  of  creditors  his  Lordship  added : — 
^^  The  debts  provided  for  by  this  instrument  aie  such  as  might  be 
contracted  by  any  of  the  sisters  during  their  lives ;  and  I  think  it 
dear  that  those  debts  were  a  charge  not  upon  the  share  of  each  only, 
but  a  charge  upon  the  whole  fund.  It  was  argued  at  the  bar  that 
that  would  lead  to  great  absurdity  and  inconvenience.  It  might ; 
but  it  was  not  an  illegal  provision,  and  it  must  be  remembered  that 
these  ladies  were  not  likely  to  feel  any  embarrassment  from  such  a 
stipulation  "  (c). 

The  effect  of  actual  delivery  to  the  grantee,  as  distinizuished  from  Delivery  inter 

•^  .  OTiw»  to  defeat 

mere  retention  for  his  behoof,  in  divesting  the  granter,  and  exclud-  Legitim. 
ing  the  claims  of  his  creditors,  is  seen  in  the  cases  relating  to  con- 
veyances in  fraud  of  legitim.  Thus  in  Hogg  v.  Hogg  (d),  where  a 
father  conveyed  bank  stock  to  his  son  inter  vivos^  subject  to  a  latent 
tmderstanding  that  he  would  invest  the  produce  in  land  after  the 
father^s  death,  the  dividends  being  drawn  in  the  meantime  by  the 
father,  it  was  declared  by  the  House  of  Lords,  reversing  the  deci- 
sion of  the  Court  of  Session,  that  the  shares  in  question  "  ought  to 

(a)£r&wny.  The  Adv.-Gen., 28 June  (c)  1  Macq.  90.     See  Wilsone's  Trs. 

1852,  1  Macq.  79 ;  revg.  judgment  of  v.  SHrUng,  13  Dec.  1863,  24  D.  163. 

Court  of  Ex.,  3  Feb.  1849,  Exch.  Rep.  (rf)  Hogg  v.  Hogg,  1804,  M.  "  Logi- 
cs) 1  Macq.  p.  81.  tim,"  No.  3. 
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be  considered  as  subject  to  the  pursuei's  claim  of  legitim."     While 
in  the  recent  case  of  Collie  (a),  where  the  bond  was  delivered  to 
trustees^  with  the  explanation  that  he  wished  it  to  be  made  an  irre- 
vocable and  final  deed,  such  delivery  was  held  effectual  to  exclude 
the  bond  from  the  legitim  fund. 
Beviyor  of  Re-         ^  the  case  of  Kerr  V.  Erskine  (ft),  it  was  decided  that  a  convey- 
ment  by^deil-     ^^^^  which  has  been  revoked  is  not  revived  by  merely  delivering 
^®^'  the  document  to  the  trustees,  enclosed  in  a  sealed  packet,  which  was 

not  to  be  opened  till  after  the  granter^s  death. 
Deeds  in  the  Mr  Erskine  (c),  conunenting  upon  Lord  Stair^s  doctrine  (<f). 

Trustee.  that  deeds  in  the  hands  of  a  third  person  are  presumed  to  have  been 

delivered  for  the  grantee's  behoof,  unless  the  contrary  be  proved  by 
the  writing  or  oath  of  the  grantee,  remarks,  that  in  special  cases  the 
purpose  of  such  depositation  may  be  proved  not  only  by  the  grantee, 
but  by  the  oaths  of  the  writer  and  testamentary  witnesses.  But  he 
adds :  ^^  After  a  deed  appears  in  the  custody  of  the  grantee,  the 
presumption  of  delivery  to  him  is  so  strong,  that  it  can  in  no  case 

beeUdedbut  by  his  own  oath  or  writing  (Jfoc*.  §  6,  A.  «.);  ^^ 
the  delivery  be  confessed  by  the  granter  or  his  representatives,  the 
deed  becomes  the  absolute  right  of  the  grantee,  not  to  be  defeated 
under  the  pretence  of  its  having  been  granted  in  trust,  unless  the 
trust  be  proved  either  by  the  signed  declaration  or  by  the  oath  of 
the  trustee  "  (e). 
Quaimcation  of  On  this  passage  Lord  President  M^eill  observed :  "  The  doc- 
trine, trine  of  Erskine  upon  the  subject  is  not  to  be  taken  without  quali- 
fication, otherwise  it  is  not  very  clear  on  what  ground  an  issue  could 
be  granted ;  for  the  matter  would  be  reduced  to  a  presumption  in 
favour  of  the  grantee,  which  is  not  the  state  of  the  law  as  an  abso- 
lute proposition.  A  party  may  have  possession  of  a  deed,  and  the 
presumption  of  law  may  generally  be,  that  that  party  being  the  bene- 
ficiary under  the  deed,  it  was  delivered  to  him  for  the  purpose  of 
being  so  held  by  him.  But  that  proposition  may  undergo  many 
qualifications,  and  the  whole  circumstances  of  each  case  must  be 

(a)  Collie  v.  Pirie's  TVs.,  22  Jan.  (6)  Kerr  v.  Erskine,  16  Jan.  1851, 

1861,  13  D.  606.     See  also  Kerr  v.      13  D.  492. 
Kerr,  1676,    M.    3248 ;    Lindoirs  v.  (c)  Erak.  3,  2,  43. 

SUwart,  1714,  M.   7735;    Milroy  v.  (rf)  Stair,  4, 42, 8.  See  cases  cited  in 

Milroy,  31  May  1803,  Hume,  285.  Dicks.  Ev.  977. 

0 )  See  Dicks.  Ev.  §  900  et  seq. 
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looked  at "  (a).  In  this  case  the  question  was  between  the  grantee 
of  the  deed  and  the  beneficiary  under  a  subsequent  settlement,  and 
the  issue  put  the  question,  whether  the  deed  was,  prior  to  a  certain 
date,  delivered  by  A.  to  B., — ^thereby  throwing  the  onus  of  proving 
delivery  upon  the  grantee  in  possession;  and  the  evidence  being 
that  the  granter  had  handed  the  deed  to  his  niece  in  returning  from 
a  visit  to  his  agent,  apparently  for  the  purpose  of  being  taken  care 
of,  along  with  his  other  papers,  the  Court  approved  of  a  verdict, » 
finding  that  there  was  no  delivery. 

The  depositation  of  a  gratuitous  deed,  such  as  a  settlement,  with  reiiyery  to 
the  agent  for  both  parties,  is  presumed  to  have  been  made  only  for  Agent 
the  purpose  of  delivery  in  the  event  of  its  being  found  unrevoked 
after  the  granter^s  death  (b).  Thus,  where  a  husband  and  wife 
executed  a  mutual  settlement  in  favour  of  the  survivor,  and  the 
wife  afterwards  deposited  with  her  agent  a  deed  bearing  to  be  with 
the  husband's  consent,  and  conveying  part  of  the  estate  to  his  relar 
tions,  the  deed  was  held  in  the  circimistances  to  be  undelivered  and 
revocable  (c). 

(a)  M^Aslan  v.  Glen^  17  Feb.  1859,  interests ;  Digest,   voce   "  Agent  and 

21  D.  513.     See  also  cases  upon  the  Client. ^^ 

law  agenVs  hypothec,  where  the  deeds         (h)  Ersk.  3, 2, 43 ;  Bellas  Prin.  §  23. 
have^been  deposited  with  an  agent         (c)  Brownlee  v,  Waddell,  22  Nov. 

who  acts  for  parties  having  adverse  1881,  10  S.  39. 
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CHAPTER  V. 

OF  THE  PAETIES  TO  THE  CREATION  OF  TRUSTS. 


Skotion  I. 

OF  TH£  TBUSTEB  OB  SETTLOB  (a). 

As  the  constitution  of  a  trust  is  in  its  nature  nothing  more  than  a 
disposal  of  property  for  a  particular  purpose,  it  may  be  kid  down  as 
a  general  rule,  that  any  person  possessed  of  property  in  a  character 
which  entitles  him  to  dispose  of  it  by  absolute  conveyance,  may  vest 
it  in  a  trustee  for  the  purpose  of  having  his  intention  executed. 
This  rule  will  exclude  those  who  are  subject  to  legal  incapacity. 
The  CrowiL  It  is  Stated  by  Mr  Lewin,  on  the  authority  of  Bacon  (6),  that 

the  sovereign,  if  he  would  create  a  trust  as  to  his  private  property, 
must  do  so  by  Letters  Patent,  which  ought  to  contain  in  gremio 
the  conditions  of  the  trust  (c).  It  appears  that  the  royal  prerogar 
tive  has  occasionally  been  used  for  the  creation  of  trusts  to  distri- 
bute prizes  of  war  in  a  prescribed  form  amongst  the  captors, — a 
form  of  conveyance  which  is  held  not  to  vest  sljus  qucesitum  in  the 
beneficiaries,  but  to  have  the  effect  of  a  power  of  attorney  for 
reducing  the  property  into  possession  (d).  By  an  Act  of  the  39th 
&  40th  George  III.  (e),  the  sovereign  may  bequeath  his  private  per- 
sonal property  in  trust  by  a  writing  under  the  sign  manual. 

(a)  The  word  "  settlor"  has  gene-  (b)  Lewin,  Tr.,  4th  Ed.  20. 

rally  been  used  by  the  author  in  place         (c)  Fordyce  v.  Willis,  3  B.  C.  Ca. 

of  "truster,"  because,  in  the  rapid  677. 

perusal  of  the  text  for  purposes  of  re-  (d)  Lewin,  Tr.,  4th  Ed.  21 ;  Alex- 

ference,    the  frequent  intermingling  ander  v.  Duke  of  Wellington,  2  R.  & 

of  words  so  similar  in  appearance  as  M.  35. 

truster  and  trustee  has  a  tendency  to  (e)   39  &  40  Geo.   III.   c.   88,  § 

perplex  the  reader  and  to  obscure  the  10. 
sense  of  the  passage. 
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Corporations  created  by  Letters  Patent  or  Act  of  Parliament,  Corporations, 
being  at  common  law  possessed  of  all  the  proprietary  rights  of  per- 
sons, are  entitled  to  alienate  their  property,  in  so  far  as  not  restrained 
by  their  charters ;  and  it  would  seem  that  the  same  powers  are  pos- 
sessed by  those  subordinate  institutions  incorporated  by  seal  of  cause 
by  the  magistrates  of  royal  burghs  and  superiors  of  burghs  of 
barony  (a).  To  prevent  the  abuse  of  the  powers  of  alienation  pos- 
sessed by  municipal  corporations  in  Scotland,  an  Act  was  passed 
in  the  reign  of  George  IV.  (fc),  which  declares  "  that  it  shall  not 
be  lawful  for  the  magistrates  or  town  council  of  any  burgh  to  con- 
tract any  debt,  grant  any  obligation,  make  any  agreement,  or  enter 
into  any  engagement  which  shall  have  the  effect  of  binding  them 
or  their  successors  in  office,  unless  an  act  of  council  shall  have  been 
previously  made  on  that  behalf." 

The  Joint  Stock  Companies  Act,  1856  (c),  incorporates  trading  Joint  stock 
companies  consisting  of  seven  or  more  partners,  and  registered  under 
the  provisions  of  the  Act.  Such  companies  may  hold  lands  for  the 
purposes  of  their  business ;  but  no  company  that  is  not  for  the  time 
being  carrying  on  business  having  gain  for  its  object,  can  hold  more 
than  two  acres  of  land  without  license  from  the  Board  of  Trade  (d). 
Joint  stock  companies,  it  would  seem,  therefore,  have  the  capacity 
to  execute  trusts  of  heritable  or  moveable  property,  which  may  either 
be  authenticated  by  the  common  seal  of  the  company  or  executed 
by  their  mandatory  under  a  power  of  attorney  (e).  With  regard  to 
conveyances  of  heritable  property,  it  is  enacted  that  in  all  such 
deeds  ^'  there  shall  be  implied,  unless  words  expressly  excluding 
such  implication  are  contained  therein,  an  obligation  of  absolute 
warrandice,  and  an  obligation  to  complete  the  company's  title  at  its 
own  expense,  so  far  as  necessary  to  vaUdate  or  give  effect  to  such 
disposition,  and  an  obligation  to  grant,  also  at  its  own  expense,  any 
further  deeds  which  may  be  necessary  to  render  such  disposition 
effectual"  (/).     These  provisions  may  require  attention  where 


(o)  Grant  v.  Cuninghame,  1747,  M.  (c)   19   &  20  Vict.  c.  47,  §   13 ; 

1097.    Before  the  passiDg  of  the  I^iands  amended  by  20  &  21  Vict.    c.    14, 

Clauses  CoDsolidation  Act,  it  was  usual  §  3. 
to  insert  a  clause  giving  the  power  of  (</)§§  13  &  38. 

alienation  in  the  special  Acts.  (e)  19  &  20  Vict.  c.  47,  §  42. 

(6)  3  Geo:  IV.  c.  91,  §  11.  (/)  §  47. 
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Priyate  Pftrt- 
norships. 


Married 
Women. 


Wife's  sepftrate 


trust  deeds  are  granted  by  joint  stock  companies  for  behoof  of  cre- 
ditors under  the  powers  of  voluntary  winding-up,  conferred  upon 
them  by  statute. 

A  partnership  may  execute  a  trust  of  the  company  estate  (a) ; 
but,  as  the  firm  cannot  hold  lands,  it  will  be  necessary,  if  its  bene- 
ficial interest  in  heritable  property  is  to  be  conveyed  to  a  trustee, 
that  the  partners  in  whom  such  property  is  vested  should  execute 
a  trust  conveyance  of  the  property. 

A  married  woman  may  convey  her  heritable  property  to  a  trustee 
by  deed  inter  vivos^  with  the  consent  of  her  husband  as  her  admini- 
strator (b).  But  she  cannot  affect  her  share  of  the  goods  in  com- 
munion by  any  deed  intended  to  take  effect  during  her  lifetime.  A 
testament  or  disposition  mortis  causa^  by  a  married  woman,  of  her 
moveable  property  is  effectual  without  the  husband's  consent  (c). 
And  it  would  seem  that  such  a  conveyance  will  carry  her  interest  in 
the  goods  in  commimion  in  so  far  as  her  right  to  dispose  of  them  is 
unaffected  by  the  provisions  of  the  Intestate  Succession  Act  (d) ; 
that  is,  it  will  affect  her  succession  if  she  survive  her  husband. 
Erskine  seems  to  have  been  of  opinion  that  a  disposition  mortis 
causa  of  heritable  property  might  be  granted  by  a  married  lady, 
without  the  consent  of  her  husband  as  her  curator,  even  though  his 
courtesy  were  excluded  (e).  Though  we  are  not  aware  that  this 
opinion  has  yet  been  fortified  by  judicial  decision,  it  seems  agreeable 
to  principle ;  and  there  is  certainly  no  authority  for  stretching  the 
right  of  administration  to  an  extent  which  would  enable  the  hus- 
band to  defeat  the  wife's  power  of  testamentary  disposition. 

As  regards  property  settled  on  a  married  lady  to  the  exclusion 
of  the  husband's  marital  rights,  she  is  virtually  in  the  same  position 
as  if  she  were  single;  and  accordingly  she  may  grant  trusts  re- 
specting it,  to  take  effect  either  inter  vivos  or  after  her  death  (/). 


(a)  For  example,  a  trost  for  behoof 
of  creditors;  as  to  which,  see  Chap- 
ter XIX.  Section  I. 

(6)  Ersk.  1,  6,  27 ;  Bmfle  v.  Craw- 
ford, 5  Mar.  1822,  1  S.  372 ;  Dick  v. 
Donald,  12  Dec.  1826,  2  W.  &  S.  522. 
But  she  has  been  held  entitled  to  exe- 
cute a  deed  of  disentail  without  his 
consent;  Pet.  Brisbane ,  1  Mar.  1850, 
12  D.  917. 


(r)  Ersk.  1,  6,  28 ;  see  Poth.  Tr.  de 
la  Puis,  de  Man,  No.  42.  Sed  qusere, 
if  she  can  leave  a  legacy  by  donatio 
mortis  causa;  vide  Miller  y.  Milne^s 
Trs.,  3  Feb.  1859,  21  D.  877. 

(d)  18  Vict.  c.  23,  §  6. 

(e)  Ersk.  1,  6,  27.  See  Menzieson 
Conv.  p.  38 ;  1  Fraser,  274 ;  More's 
Notes,  18 ;  contrb,  Bankton,  1,  5,  67. 

(/)  Gowan  v.  Pursell,  17  May  1822, 
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In  a  case  under  the  Entail  Amendment  Act,  the  Court  authorized 
a  married  lady  to  execute  a  disentail  of  her  separate  property  with* 
out  requiring  the  concurrence  of  the  husband  to  the  petition,  and 
held  that  she  was  entitled  to  subscribe  the  instrument  of  disentail 
without  his  consent  (a).  By  the  Conjugal  Rights  Act,  1861  (6),  a 
wife  "  deserted"  by  her  husband  may  apply,  by  petition  to  the  Court 
of  Session,  for  an  order  to  protect  property  which  she  has  acquired, 
or  may  acquire,  by  her  own  industry,  or  by  succession  or  otherwise, 
after  the  desertion ;  and  by  §  4  of  the  same  Act,  it  is  declared  that 
such  property  shall  belong  to  her  as  if  unmarried.  Onerous  trusts 
of  property,  so  protected,  are  by  §  2  effectual,  notwithstanding 
the  subsequent  recal  of  the  order  of  protection.  It  has  not  yet 
been  decided  whether  the  word  "  onerous,"  as  used  in  the  statute, 
will  extend  to  deeds  granted  for  a  rational  cause,  such  as  provisions 
to  the  children  of  the  marriage. 

In  the  case  of  a  minor  who  has  curators,  the  extent  of  the  dis-  Minora  and 

their  GnratoxB. 

ability  varies  according  to  the  purpose  of  the  trust.  A  minor  with- 
out curators  may  alienate  his  property,  heritable  or  moveable,  for 
onerous  or  rational  causes ;  and  if  the  consideration  be  inadequate, 
he  may  be  restored  against  the  transaction  by  a  reduction  within  the 
quadriennium  utile.  If  he  have  curators,  his  position  is  so  far  dif- 
ferent that  their  consent  is  necessary  to  validate  the  transaction. 
A  minor,  with. or  without  emptors,  may  execute  a  testamentary 
trust  for  the  disposal  of  his  moveable  property  (c).  But  he  cannot, 
even  with  his  curators'  consent,  make  a  settlement  of  his  heritable 
estate ;  "  for,  in  order  to  alter  the  legal  succession  of  heritage,  there 
must  be  a  deliberate  animus  in  the  granter  of  the  deed,  which  cannot 
be  presumed  in  a  minor"  (d). 


1  S.  418 ;  Keggie  v.  Christie,  26  May 
1815,  F.  C. ;  Clark  v.  Gihsm,  24  Jan. 
1826,  4  S.  888 ;  Gordon  v.  Gordm,  16 
Nov.  1832,  11  S.  36. 

(a)  Pet.  Primrose,  9  Mar.  1850,  12 
D.  917.  See  Brown  v.  BedweU,  8  Dec. 
1830,  9  S.  186 ;  Pet.  Hamilton,  1777, 
5  Br.  Snp.  625. 

(6)  24  &  25  Vict.  c.  86,  §  1.  The 
word  "deserted"  is  ambiguous. — ^At 
common  law,  it  would  seem  that  the 
wife  of  a  convict  has  the  power  of  dis- 


posing of  her  acquisitions.     See  note, 
infra,  p.  82. 

(c)  Ersk.  1,  7,  33;  Bankt.  1,  7,  59; 
Stevenson  v.  Allan,  1680,  M.  8949; 
Campbell  v.  Reid,  12  June  1840,  2  D. 
1089,  per  Lord  Pr.  Hope.  The  dis- 
tinction taken  by  Erskine,  between  be- 
quests by  testament  and  bequests  of 
moveables  by  disposition,  does  not  seem 
to  be  well  founded ;  see  2  Eraser,  208 ; 
More's  Notes,  47. 

{d)  Ersk.   supra;   Cunynghame  v. 
WUteford,  1797,  M.  8966. 
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Insane  Fer- 
sonB. 


Under  the  categoiy  of  rational  deeds  which  a  minor  may  com- 
petently grant,  we  include  ante-nuptial  contracts,  which  are  so  far 
favoured  that  they  may  be  even  sustained,  when  reasonable,  al- 
though granted  without  the  curators'  consent  (a).  With  reference 
to  the  plea  that  such  deeds  are  not  only  reducible  but  null,  Lord 
Ivory  observed :  "  There  are  none  of  our  writers  on  law  who  say 
anything  as  to  this  nullity  who  do  not  concur  in  the  qualification  of 
the  doctrine  that  it  is  a  nullity  to  be  pleaded  against  injury ;  and 
where  the  deed  is  for  the  benefit  of  the  minor,  the  nullity  cannot  be 
pleaded I  do  not  wish  to  impugn  the  general  doc- 
trine that  deeds  entered  into  by  a  minor  without  consent  of  his 
curators  are  null,  but  only  to  point  out  such  modifications  as  the 
peculiar  case  of  marriage  calls  for"  (b). 

Amongst  objections  to  trust  settlements  involving  the  question 
of  capacity  to  contract,  there  is  none  more  frequently  urged,  or  with 
more  fatal  effect,  than  that  of  insanity  (c),  or  facility,  on  the  part  of 
the  truster.  Insanity,  which  imports  not  only  a  want  of  judgment, 
but  a  want  of  tm'U— of  the  disposing  mind — is  necessarily  a  fatal 
objection ;  but  mere  facility  is  not  of  itself  a  ground  of  reduc- 
tion (d)  ;  and  accordingly  the  issue  in  reductions  on  the  ground  of 
facility  invariably  puts  the  question,  Whether  the  defender,  taking 


(a)  Bruce  v.  Hamilton,  23  Dec. 
1854,  17  D.  265 ;  Davidson  v.  Hamil- 
ton, 1632,  M.  8988 ;  Young  v.  Robert- 
son,  1769,  M.  8988. 

(6)  Bruce  v.  Hamilton,  17  D.  270-2. 

(c)  A  criterion  of  insanity  in  the 
legal  senae  is  still  a  desideratuni.  The 
observations  of  the  Lord  President  in 
M'KeUar  v.  WKellar,  6  Dec.  1861, 
24  D.  144,  indicate  without  eoMng 
the  difficulties  of  the  problem.  In 
the  English  case  of  Dow  v.  Clarice 
(3  Add.  79,  5  Russ.  168),  Sir  John 
Nicholl  and  the  Court  of  Delegates 
successiyely  pronounced  against  the  va- 
lidity of  a  will  disinheriting  the  tes- 
tator^s  only  child,  merely  because  the 
testator,  an  eminent  electrician,  had 
conceived  a  strong  and  groundless 
aversion  to  her,  which  he  had  mani- 
fested by  acts  of  harshness  and  severity. 
This  comes  very  near  to  the  principle  of 


the  Querela  inofficiosi  testamenti  of  the 
Civil  law,  as  explained  in  Inst.  II.  18. 

As  to  the  validity  of  a  will  made 
during  a  lucid  interval,  it  was  remarked 
by  Sir  W.  Wynn  (in  Cartwright  v. 
Cartwright,  1  Phil.  100),  that  if  "  the 
party  afflicted  habitually  by  a  malady 
of  the  mind  has  intermissions,  and  if 
there  was  an  intermission  of  the  dis- 
order at  the  time  of  the  act,  that  being 
proved  is  sufficient,  and  the  general 
habitual  insanity  will  not  affect  it." — 
See  Jarman  on  Wills,  3d  Ed.  I.  30. 

(d)  As  to  the  distinction  between  in- 
sanity and  mere  facility  as  grounds  of 
reduction,  see  Watson  v.  Noble's  Trs,, 
29  June  1827,  2  W.  &  S.  648,  affirm- 
ing 4  S.  200 ;  Scott  v.  Wilson,  16  July 
1825,  3  Mur.  526 ;  Wkyte  v,  Ballan- 
tyne,  20  June  1823,  1  S.  Ap.  Ca.  472 ; 
M^Kellary,  M^Kellar, supra;  Dawson's 
Trs,  V.  Maclean's  Trs,,  27  Feb.  1862. 
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advantage  of  the  party's  facility,  procured  the  deed  by  circumven- 
tion (a).  Where  there  was  great  mental  or  moral  weakness  on  the 
part  of  the  testator,  persuasion  has  been  held  to  be  tantamount  to 
circumvention  (b).  The  amount  of  pressure  which  wiU  constitute 
circumvention  in  any  given  case,  is  purely  a  question  of  fact ;  and 
the  Court  will  not  readily  interfere  with  the  decision  of  a  jury  on 
the  point  (c).  The  arts  practised  by  the  beneficiary  to  procure  the 
testator^s  signature  to  the  deed  are  seldom  discoverable.  ^^  But," 
said  the  Lord  Justice-Clerk  Hope,  ^'  if  the  facts  satisfy  the  jury 
that  there  was  in  such  party  a  motive  to  mislead  and  induce  him 
to  enter  into  the  transaction,  either  for  his  own  benefit,  or  for  the 
benefit  of  some  one  whose  interest  he  was  promoting,  and  that  only 
persuasion  and  untrue  representations,  acting  on  a  mind  facile  or 
nervously  anxious  from  disease,  on  the  subject,  could  have  brought 
about  the  result,  then  it  is  for  the  jury  to  say  whether  they  draw 
from  the  whole  case  the  inference  of  circumvention"  (c2). 

Extreme  bodily  infirmity  can  only  be  regarded  as  a  ground  of  PhTBicai  inca- 
reduction  to  the  extent  that  it  is  an  element  of  evidence  under  an 
issue  of  facility  and  circumvention.  The  Court  look  with  just  sus- 
picion upon  settlements  obtained  by  interested  parties,  or  their 
agents,  from  testators  who,  in  consequence  of  illness  or  old  age, 
are  deprived  of  the  full  use  of  the  faculties  of  sight,  hearing,  or 
speech  («).  However,  if  proper  precautions  are  taken,  and  there 
be  no  suspicion  of  undue  influence,  it  seems  that  the  deed  even  of 


(a)  See  cases  of  Watson  and  Scott^ 
gupra ;  Baird  v.  Harvey* s  TV*.,  20  D. 
1220;  innMV.  Ttyrhet,  1740,  M.  16942; 
Heme  y.  Hardy,  31  Mar.  1842,  4  D. 
1184';  M'Diarmid  v.  APDiamad,  28 
Mar.  1828,  3  Tf.  &  S.  37,  affg.  4  S. 
583 ;  Syme  v.  Henderson,  15  July  1835, 
13  S.  1132. 

(6)  Clunie  v.  Stirling^  infra,  14  Nov. 
1854,  17  D.  15 ;  Watson  v.  Nohk's 
TrS;  supra. 

(c)  Compare  Clunie  v.  Stirling,  and 
M^KeUar^s  case,  supra,  where  motioDS 
was  refosed,  with  DawsovCs  Trs,  v. 
Maclean  and  WaddeU  y.  WaddeWs 
TVs.,  12  July  1845,  7  D.  1017,  where 
new  trials  were  granted. 

(<0  Clunie  v.  Stirling,  17  D.  18. 


(e)  Gillespie  y.  Gillespie,  11  Feb. 
1817,  F.  C. ;  Paterson  v.  Smith,  2 
Feb.  1809,  Hume,  921 ;  M'Culloch  y. 
APCrackan,  8  Dec.  1857,  20  D.  206  ; 
HaUiday  y.  Morison,  27  June  1857, 19 
D.  929.  ''  The  maker  of  a  deed,"  said 
the  Lord  Pres.  M'NeiU,  in  APKeOar 
V.  M'Kellar,  6  Dec.  1861,  24  D.  144', 
"  may  have  had  capacity  when  aided, 
and  no  capacity  without  aid ;  and  the 
withholding  cd  such  aid  as  may  be 
necessary  to  give  the  capacity  to  exe- 
cute a  deed  may  amount  to  fraud.  .  .  . 
For  instance,  a  defender  may  have  pre- 
vented a  professional  person  from  hav- 
ing access  to  the  person  granting  the 
deed,  and  thus  have  prevented  him 
having  that  aid  which  was  necessary 
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a  deaf-mute  may  be  sustamed  (a).  It  is  not  a  condition  of  the 
validity  of  the  will  of  a  blind  person  that  it  be  read  over  to  him ; 
bat  the  deed  may  be  reduced  by  proving  that  he  was  ignorant  of 
its  contents  (b).  If  notarial  execution  is  resorted  to,  attention  must 
be  paid  to  the  requisites  of  that  mode  of  authentication  as  fixed  by 
decision  (c). 

If  the  granter  of  a  holograph  untested  settlement  dies  insane^ 
there  is  no  presumption  that  it  was  executed  within  the  period 
of  insanity;  and  the  holder  would  seem  to  be  entitled  to  a  ver- 
dict on  proving  that  the  testator  was  sane  at  the  time  mentioned 
in  the  instrument,  and  supporting  that  by  proper  adminicles  of  evi- 
dence (d). 

At  conmion  law,  the  testamenti  /actio  was  not  withheld  from 
bastards,  but  they  were  not  allowed  to  exercise  it  to  the  prejudice 
of  the  Crown's  interest.  This  disability  was  removed  by  6  &  7 
Gul.  IV.  cap.  22,  which,  on  the  groxmds  of  "  justice  and  humanity," 
enacted  that  it  should  thenceforth  ^^  be  lawful  to  bastards  or  natural 
children,  domiciled  in  Scotland,  to  dispose  of  their  moveable  estates 
by  testament  or  last  will,  in  like  manner  as  other  persons  belonging 
to  that  country  may  do." 

An  alien,  by  the  conmion  law  of  Scotland,  cannot  be  the  pro- 
prietor of  heritable  property  (e)  ;  though  in  England  the  disability 
does  not  extend  to  lands  acquired  by  purchase  (/)•      He  cannot, 


to  give  him  capacity  for  understand- 
ing it." 

(a)  Menzies,  Conv.  40 ;  Jarman  on 
Wills,  3d  Ed.  I.  129 ;  Dickinson  v. 
Blissett,  1  Dicks.  268 ;  Re  Harper,  6  M. 
&  Gr.  731,  7  Scott,  N.  R.  431.  In  Pet. 
Kirkpatrick,  the  Lord  Pres.  M'Neill 
obeeryed,  that  a  deaf-mute,  capable  of 
communicating  by  edgns,  might  exe- 
cute a  deed  by  notaries.  '^  The  want 
of  the  power  of  speech,"  he  observed, 
^*  does  not  disable  a  party  from  taking 
the  management  of  his  affairs,  especially 
when  not  combined  with  the  want  of 
power  of  hearing.  And  even  when  it  is 
80  accompanied,  there  are  many  in- 
stances in  which  persons  so  afflicted  are 
not  merely  perfectly  capable  of  manag- 
ing their  own  affairs,  but  who  exhibit 


proof  of  the  highest  intellect.  The  in- 
tellect may  be  reached  by  education ; 
and  such  persons  are  capable  of  receiv- 
ing education"  (8  June  1853,  15  D. 
736). 

(6)  Duff  v.  Earl  of  Fife,  17  July 
1823,  1  S.  Ap.  Ca.  498  ;  KevY,  Hotch- 
kis,  23  May  1837,  15  S.  983  ;  Beid  v. 
Baxter,  19  Feb.  1840,  1  Rob.  66,  affg. 
16  S.  273. 

(c)  Stat.  1579,  cap.  80,  amending 
1540,  cap.  117;  Act  of  Sed.  21  July 
1688 ;  Reid  v.  Baxter,  supra,  and  cases 
there  cited. 

((0  WaddeUv.  WaddeWs  Trs,,  7  D. 
605,  per  Lord  Moncreiff. 

(e)  Ersk.  3, 10, 10  ;  Dundas  v.  Dun- 
das,  15  Nov.  1839,  2  D.  31. 

(/)  Lewin,  Tr.,  4th  Ed.  24. 
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therefore,  create  a  trust  of  heritable  estate,  unless  he  has  obtained 
letters  of  naturalization,  or  a  certificate  under  the  Act  7  &  8  Vict, 
cap.  66  (a).  As  regards  the  disposal  of  moveables,  his  rights  are  as 
extensive  as  those  of  a  subject,  with  the  exception,  that  they  are  liable 
to  be  suspended  during  the  continuance  of  a  war  with  his  country. 

By  the  English  law  of  treason — extended  by  the  Union  to  Scot-  Tr»ito»  and 
land — ^all  lands,  held  by  whatsoever  tenure  or  title,  are  forfeited  to 
the  Crown  on  conviction.  To  avoid  forfeiture,  many  conveyances 
were  at  one  time  executed  to  confident  persons,  with  the  view  of 
creating  a  trust  by  anticipation  in  favour  of  the  granter  (b) ;  for 
of  course,  after  conviction,  no  trust  of  heritage  would  be  effectual. 
The  effects  of  outlawry  and  civil  denunciation  are  different  from 
that  of  treason.  The  denounced  rebel  or  fugitive  has  no  persona 
standi  in  judicio.  His  single  escheat  instantly  falls  ;  and  if  he  con- 
tinues unrelaxed  for  a  year  and  day,  his  liferent  escheat  falls,  and 
the  rents  and  profits  of  his  heritable  estate  go  to  the  Crown,  or 
other  immediate  lawful  superior  (c).  The  same  results  foUow  con- 
viction  of  a  capital  crime.  But  it  has  never  been  doubted  that 
denounced  rebels  retain  the  fee  of  their  estates ;  and  it  is  therefore 
difficult  to  understand  the  grounds  upon  which  a  minority  of  the 
Court,  in  a  modem  case  {d\  disputed  the  right  of  such  persons  to 
exercise  the  jus  disponendi.  It  is  now  settled,  however,  by  a  solemn  ^  , .  ^^  ^^^ 
decision,  that  a  party  under  sentence  of  f ugitation  may  execute  a  P^^ij?*****!? 
conveyance  of  heritable  property  (e).  The  only  restriction  on  his  ing  fugitation. 
proprietary  right  is,  that  he  cannot  do  any  act  in  prejudice  of  the 
superior's  liferent  interest.  Thus  it  has  been  held  that  an  heir  of 
entail  whose  liferent  escheat  had  fallen,  could  not,  by  suffering  an 
adjudication  to  pass,  incur  an  irritancy,  so  as  to  pass  the  estate  to 
the  next  substitute  (/). 


(a)  7  &  8  Vict.  cap.  66,  §  6. 

(6)  Mackenzie  v.  M'Donald,  1736, 
Elch.  Tr.,  No.  4 ;  Com.  of  Forfeited 
EsL  Y.  Mackenzie^  Robertson,  263, 
280 ;  Hamilton  ▼.  Hamilton,  1669,  M. 
1616. 

(c)  Erak.  2,  5, 59,  &  66.  The  conse- 
quences of  escheat  are  frequently  re- 
mitted by  the  Grown,  under  the  au- 
thority of  modem  statutes,  by  which 
the  restraints  on  the  alienation  of  royal 


property  have  been  relaxed  to  the  ex- 
tent of  enabling  the  Grown  to  restore 
lands  to  the  family  of  the  former  owner, 
or  to  give  efiFect  to  his  disposition.  See 
6  Geo.  lY.  cap.  17,  the  latest  Act. 

(d)  Macraey.  Macrae,  22  Nov.  1886, 
15  S.  54,  1  Rob.  645. 

(e)  Macrae^s  case.  See  the  learned 
and  exhaustive  opinion  of  Lord  Med- 
wyn,  15  S.  64. 

(/)  Ersk.  2,  5,  67  ;  Scot  v.  Scot, 

F 
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The  sequestration  of  a  bankrupt's  estate  vests  all  his  heritable 
and  moveable  estate  in  the  trustee,  for  behoof  of  his  creditors  (a). 
But  the  bankrupt  has  an  assignable  interest  in  the  reversion  capable 
of  being  vindicated  by  action  (b)j  and  which  may  therefore  be  made 
the  subject  of  a  trust  (c). 

Trust  deeds  granted  by  insolvents  in  defraud  of  creditors  are  re- 
ducible under  the  provisions  of  the  Act  1621,  cap.  18.  And  by  the 
Act  1696,  cap.  5,  preferences  granted  within  sixty  days  of  bank- 
ruptcy may  be  set  aside  as  fraudulent  (d). 

Though  a  settlement  at  the  time  of  execution  may  have  been 
reducible  on  the  ground  of  incapacity,  yet  if  the  granter  be  sui  jurisj 
and  afterwards  accredit  the  instrument,  it  will  thenceforth  be  effec- 
tual as  his  deed«  On  this  principle,  deeds  by  minors  and  married 
women  may  be  homologated  after  attaining  independence.  The 
term  ^'  adoption  "  which  has  lately  come  into  use,  chiefly  in  relation 
to  counter  issues  in  reductions  on  the  head  of  forgery,  seems  to  be 
properly  applicable  to  acts  whereby  a  party  accredits  that  which 
was  ab  initio  not  his  deed,  but  which  becomes  so  by  delivery  or 
subsequent  acknowledgment  of  the  subscription  as  his.  In  such 
cases,  the  date  of  adoption  is  in  law  the  date  of  the  deed.  '^  Homolo- 
gation," by  which  a  party  waives  objections  to  the  formality  of  the 
deed  («),  or  objections  going  to  the  fairness  of  the  transaction  {e.  g.j 
minority  and  lesion,  or  facility),  seems  to  give  a  retrospective  validity 
to  the  instrument  from  its  date.  "  When,"  says  Prof.  Bell  (/), 
"  the  original  party  homologates,  he  either  ratifies  a  deed  or  obh- 


1722,  M.  8673.  In  Coombs  v.  the 
Queen's  Proctor^  2  Roberts,  647,  Sir 
John  Dodson  decided,  that  where  the 
fcife  o/a/elon^  under  sentence  of  trans- 
portation for  a  term  of  years,  died  tn- 
testate,  leaving  property  acquired  by 
herself  subsequent  to  his  conviction, 
such  property  belonged,  not  to  her  next 
of  kin,  but  to  the  Grown.  However, 
it  has  been  decided  in  other  English 
cases  (Re  Martin^  2  Roberts,  405,  15 
Jur.  686  ;  Atke  v.  Hook,  23  L.  J.  Gh. 
Ga.  776),  that  the  wife  of  a  trans- 
ported felon  has  the  iesiamenti /actio 
as  to  her  separate  aoquisitionB ;  an 
equitable  exception  which  may  per- 
haps be  extended  to  married  women  in 


Scotland,  on  the  analogy  of  the  cases 
of  Ckumside  v.  Currie,  11  July  1789, 
M.  6082,  and  Orme  v.  Diffors,  80  Nov. 
1833,  12  S.  149.  But  see  contrh,  Dick 
V.  Donald,  12  Dec.  1826,  2  W.  &  S. 
522. 

(a)  19  &  20  Vict.  cap.  79,  §  102. 

(6)  §  155 ;  and  see  Bell,  Gom.  1286 
(5th  Ed.  II.  484),  and  cases  there 
cited. 

(c)  Gomp.  Lewin,  Tr.,  4th  Ed.  25. 

(d)  See  Ghap.  XIX.  (Trusts  for 
Greditors). 

(e)  As  to  the  adoption  of  informal 
writings,  see  Ghapter  IV.  Sec.  II. 

(/)  BeU,  Gom.  5th  Ed.  1. 145;  Eisk. 
3,  8,  47. 
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gation  already  executed  but  imperfectly ;  or  he  adopU  and  gives 
effect  to  what  would  otherwise  be  null.  When  there  is  already  an 
obligation  existing,  though  imperfect  or  subject  to  exception, 
homologation  may  have  the  effect  of  confirming  it  as  good  from  the 
first ;  where  the  deed  or  obligation  is  null,  homologation  acts  only 
as  the  adoption  of  what  is  reduced  to  an  intelligible  and  precise 
shape,  but  is  in  no  degree  binding ;  and  the  binding  effect  has  in 
this  case  no  retrospect." 

In  the  case  of  Gall  v.  Bird  (a),  where  a  contract  of  dissolution  QueBtions  of 

^/  ^         homologation 

of  partnership  and  trust  assiimation  was  brouirht  xmder  reduction,  in  BedactionB 

'  ^  .  .  ^  .  .  .       on  the  ground 

on  the  grounds  of  mental  incapacity,  and  also  of  facility  and  cir-  of insani^and 
cumvention,  the  Second  Division,  after  mature  consideration,  allowed  ^"^^' 
an  issue  of  homologation  counter  to  the  issue  of  facility ;  but  refused 
to  allow  the  same  issue  to  be  taken  coxmter  to  the  general  issue  on 
the  deed ;  being  of  opinion,  that  if  insanity  were  proved,  the  deed 
could  only  be  set  up  by  a  substantive  action  of  declarator  (6).  It  is 
difficult  to  reconcfle  this  view  with  the  now  settled  practice  of  trying 
issues  of  adoption  in  replication  to  the  defence  of  forgery. 

It  is  scarcely  necessary  to  remark,  that  a  will  reducible  on  the 
ground  of  incapacity,  if  capable  of  being  accredited  at  all,  could 
only  be  set  up  upon  pregnant  evidence  of  adoption,  after  the 
granter  became  possessed  of  the  requisite  degree  of  capacity. 
Until  a  precedent  is  made,  we  can  only  say,  guided  by  analogy, 
that  we  see  no  reason  why  the  delivery  of  a  void  testamentary 
settlement,  or  its  adoption  in  a  subsequent  umtinff — ^af ter  the  settlor 
has  acquired  the  testamenti  /actio — should  not  be  as  effectual  to 
remove  intrinsic  objections  as  these  acts  admittedly  are,  to  obviate 
objections  to  the  formahty  of  the  instrument  (c). 

A  settlement  may  also  be  homologated  by  one  who  has  an  Homoiontion 
adverse  interest ;  in  which  case,  his  right  of  challenge  upon  any  ariee.'**  ^ 


(c)  GaU  ▼.  Bird,  3  Jtily  1866,  17 
D.  1029. 

(&)  Enildne  lays  down  that  deeds 
executed  by  a  pupUor  insane  person  are 
incapable  of  being  homologated ;  but 
it  would  seem  they  may  be  adopted. 
The  lahes  cannot  be  of  a  more  radical 
character  in  the  cases  put  by  the 
learned  author  than  in  the  case  of 
forgery.    See  the  passage  III.  8,  47. 


(c)  It  would  seem  that  a  will  made 
in  England  during  the  subsistence  of  a 
personal  disability,  may  be  validated 
by  republication  after  the  testator  is 
«ttt  juris  (Jarman  on  Wills,  dd  Ed.,  I. 
86) ;  that  is,  by  either  renewing  the 
solemnities  of  authentication,  or  adopt- 
ing the  will  by  reference  in  some  sub- 
sequent writing  (Ibid.  I.  178). 
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ground  of  which  he  was  aware  at  the  time  of  homologation  is  for 
ever  cut  ofiF  (a).  But  there  is  no  room  for  the  application  of  the 
doctrine  if  the  homologating  party  were  ignorant  of  the  objection  (b). 


Section  n. 


OP  THE  TRUSTEE. 


It  may  be  affirmed  as  a  general  principle,  that  the  law  of  Scot- 
land imposes  no  restriction  on  the  right  of  any  class  of  persons  to 
execute  trust  purposes  (c),  excepting  such  as  may  arise  from  the 
incapacity  of  the  party  to  perform  the  duties  pertaining  to  his  office. 
As  to  the  form  in  which  the  appointment  may  be  made,  we  refer 
to  the  subsequent  chapter,  on  the  Appointment  of  Trustees,  where  the 
cases  are  commented  on  (d)  ;  merely  premising  that  no  particular 
form  is  necessary ;  and  that  an  appointment  by  descriptive  reference 
is  equally  effectual  with  a  nomination  (e). 
The  Grown.  The  Crown  may  assume  the  functions  of  a  trustee ;  and,  by  the 

conmion  law  of  the  United  Kingdom,  the  Sovereign  has  but  a 
fiduciary  right  to  those  subjects  classed  as  res  pybliccB ;  comprehend- 
ing such  subjects  as  seas  and  shores,  rivers  and  harbours,  roads  and 
bridges,  fairs  and  markets,  etc.  The  actual  management  and 
administnttion  of  public  property  of  this  description,  devolves  in 
most  instances  upon  local  trustees,  except  in  the  case  of  the  sea  and 
searshore,  the  use  of  which  is  subject  to  the  control  of  the  Board  of 
Admiralty.  In  all  such  cases,  the  proprietary  right  of  the  Crown 
partakes  more  or  less  of  the  nature  of  a  trust  for  the  use  of  the 
public.  Accordingly,  in  Colquhbun  v.  Paton^  the  judges  were 
unanimously  of  opinion  that  the  Board  of  Admiralty  had  no  power 

(a)  As  to  homologation  of  settle-  87 ;  Fraser  v.  Fraser,  7  Nov.  1884, 

mentB  by  interested  parties,  see  M^Mi-  13  S.  703. 

chan  V.   M'Michan's   7V«.,  22  June  (6)  Erskine,   3,  3,   48 ;  Bell's  Pr. 

1839,  1  D.  1086  ;  Murray  v.  Murray,  §  27. 

21  Jan.   1826,  4  S.  374 ;  Leiper  y.  (c)  A  beneficiary  may  of  oonne  be 

Cochrane,  9  July  1822,   1   S.  552;  a  trustee.    Were  the  rule  otherwise,  it 

Etoen  y.    Hutcheon,   17    Nov.    1830,  would  in  many  cases  be  difficult  to 

4  W.  &  S.  346,   reyg.   6   S.   479  ;  procure  an  accepting  quorum. 

Kyle  y.  Allan,  23  Feb.  1832,  11  S.  (d)  Chapter  XIV.  Sec.  I. 

(€)  Bell's  Com.,  5th  Ed.  I.  32. 
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to  authorize  the  erection  of  a  pier  extending  across  the  sea-shore, 
except  under  the  reservation  of  a  right  in  the  public  to  make  use 
of  the  pier  upon  payment  of  reasonable  charges  (a).  The  Crown's 
interest  in  the  salmon  fishings  of  the  British  seas  is  not  that  of  a  trus- 
tee ;  the  House  of  Lords,  affirming  the  decision  of  the  whole  Court, 
having  decided  that  the  right  in  question  forms  part  of  the  hereditaiy 
revenues  of  the  Crown  (6).  A  minority,  however,  were  of  opinion 
that  it  was  merely  a  fiduciary  interest,  and  that  the  public  were 
entitled  to  the  beneficial  enjoyment  of  the  fishings,  free  of  charge. 

The  Crown  may  also  fulfil  the  duties  of  a  private  trustee,  if  ^^l,  ^ 
nominated  to  the  office.  This  is  assumed  in  the  English  author  d^vnnent^'^ 
rities ;  and  there  is  no  principle  of  Scotch  law  tending  to  exclude 
the  title  of  the  Crown  as  a  fiduciary  (c).  For  example,  if  a  testator 
endow  a  coUege  or  a  university  chair,  and  vest  the  right  of  appoint- 
ing professors  in  the  Crown,  that  would  obviously  be  a  valid  and 
operative  trust ;  but  of  course  the  Crown,  like  any  other  trustee, 
might  think  proper  to  decUne  accepting  the  patronage.  In  England, 
it  has  been  doubted  whether  the  Crown  can  be  compelled  to  execute 
the  trust  purposes  after  having  accepted  the  office  and  estate ;  and 
the  weight  of  authority  se^ns  to  incline  towards  the  negative  side 
of  the  question.  The  English  decisions  upon  this  point — ^which 
cannot  in  its  results  be  considered  as  of  any  practical  consequence 
— are  founded  on  a  purely  technical  view  of  the  nature  of  the 
Chancery  jurisdiction,  which  is  said  to  be  an  authority  delegated 
by  the  Sovereign  to  the  Chancellor,  to  restrain  the  too  rigid  opera- 
tion of  the  rules  of  common  law  in  cases  betwixt  subject  and 
subject  (d).  Such  authority  being,  it  is  argued,  an  indirect  exercise 
of  the  Eing^s  prerogative,  it  cannot  legally  be  exercised  where  the 
interests  of  the  Crown  are  at  stake.  Such  considerations  are  in- 
applicable to  the  administration  of  justice  in  the  Court  of  Session, 
a  tribunal  deriving  its  equitable  as  well  as  its  legal  jurisdiction  from 
the  authority  of  Parliament.  We  see  no  reason,  therefore,  to  doubt 
that  the  Court  of  Session  would  be  found  to  have  an  adequate 
jurisdiction  to  determine  the  rights  of  parties  under  any  trust  in 

(a)    Colquhoun  v.  Paton^  16  Dec.      D.  854.    See  Lord  Adv.  v.  Clyde  Tr«., 
1853, 10  D.  206.  12  May  1862,  24  Jur.  110. 

(6)  Commrs,  of  Woods  v.  Gammell^  (c)    See    APKerme   v.    M^Donald^ 

28  Mar.  1869,  3  Macq.  419,  affg.  13      1736,  Elch.  "  Trust,"  No.  4. 

(d)  I.ewin  Tr.,  4th  Ed.  26. 
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rate. 
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which  the  Crown  might  have  an  interest,  whether  as  trostee  or 
otherwise.  Mr  Lewin  (a)  has  su^ested  that  an  application  to  the 
Sovereign  by  petition  would  be  an  appropiiite  remedy  open  to  the 
suitor ;  in  which  case,  he  says,  it  cannot  be  supposed  that  the  foun- 
tain of  justice  would  not  do  justice. 

Corporations  may  act  as  trustees  both  in  England  and  Scotland. 
In  the  case  of  charitable  trusts,  and  institutions  for  which  it  is 
desired  to  establish  a  perpetual  endowment,  it  has  been  usual  to 
vest  the  management  of  the  trust  property  in  municipal  bodies  or 
local  coq)onition8  interested  in  the  prosperity  of  the  district  (b). 
The  object  is  sometimes  sought  to  be  attained  by  imposing  on  cer- 
tain public  bodies  the  duty  of  nominating  one  or  more  of  their 
nxunber  to  be  trustees  in  perpetuity.  Where  the  testator  has  failed 
to  nominate  trustees  for  the  execution  of  a  charitable  bequest,  the 
magistrates  of  the  town  to  which  the  bequest  was  left,  are  entitled 
to  bring  an  action  to  have  the  trust  purposes  declared  (c),  and  a 
scheme  of  management  approved  of  by  the  Court  (d).  On  similar 
principles,  it  has  been  held  that  the  Sheriff  and  Sheriff-d^k  of  a 
county  town  were  entitled  to  bring  an  action  to  compel  the  admini- 
stration of  a  charitable  bequest,  which  was  entrusted  in  general  terms 
to  the  care  of  "  the  two  highest  civil  officers  of  the  town  («).  It  is 
not  easy  to  define  the  nature  and  extent  of  the  fiduciary  relation 
which  devolves  upon  local  authorities  in  cases  of  this  nature.  But 
if  on  principle  they  are  bound  to  see  to  the  right  appropriation  of 
the  trust  funds  in  the  outset,  it  seems  reasonable  also  to  conclude 
that  they  have  an  interest  at  common  law  to  see  to  the  administra- 
tion of  the  trust  estate  as  long  as  its  purposes  remain  unfulfilled  (/). 

The  common  law  capacity  of  a  corporation  to  sustain  the  fidu- 
ciary character,  does  not  extend  to  trading  corporations.  This 
doctrine  is  expressly  recognised  in  the  case  of  the  Bank  of  Eng- 


(a)  Lewin  Tr.,  4th  Ed.  27. 

(6)  Trcides  ofEdin.  v.  Govs,  of  He- 
rioVs  Hospitak  3  June  1886, 14  S.  878 ; 
Mag,  of  Inverness  v.  M^Intosky  4  Mar. 
1824,  2  S.  769  ;  Murdoch  v.  Mag,  and 
Min.  of  Glasgow,  80  Nov.  1827,  6  8. 
186,;  Gordon's HospitalY,  Min.  of  Aber- 
deen,  8  July  1881,  9  8.  909;  Gardner 
V.  Trinity  H.  of  Leith,  28  Jan.  1845, 
7  D.  286. 


(c)  See  Shepherd  Sf  Grant  v.  Connel, 
17  D.  616 ;  Blackwood  v.  Milne,  cited 
in  17  D.  619. 

(d)  Mags,  of  Dundee  v.  Lindsay  §' 
Morris,  8  M'Q,  165 ;  Sequel,  28  D. 
489. 

(e)  Boe  V.  Anderson,  11  Nov.  1857, 
20  D.  11.     Sequel,  7  Mar.  1862. 

(/)  See  Chapter  XX.  (Charitable 
Trusts)  ;  and  infra  ^  p.  94. 
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land  (a)  J  and  may  be  extendectto  other  companies  incorporated  or 
otherwise  privileged  by  Act  of  Parliament,  on  the  authority  of  the 
principles  laid  down  by  Lord  Cranworth,  in  the  case  of  the  Caledo' 
nian  and  Dumbartonshire  Ry.  Co,  v.  Magistrates  of  Helensburgh. 
The  point  decided  was,  that  an  agreement  to  apply  the  money 
of  a  company  to  a  purpose  not  contemplated  by  the  local  statutes 
was  void,  and  could  not  be  enforced  against  the  company;  the 
principle  being  that  joint  stock  companies  exist  only  for  the  pur- 
poses declared  in  the  act  of  incorporation,  and  have  no  power  to 
bind  themselves  to  the  performance  of  extraneous  duties,  or  to 
subject  themselves  to  pecuniary  liability  in  consequence  (b).  The 
reasoning  on  which  this  judgment  was  founded,  is  equaUy  appU- 
cable  to  the  case  of  iacorporated  banks ;  and  we  may  fairly  infer 
from  it  that  no  joint  stock  company  would  be  warranted  in  assuming, 
directly  or  indirectly,  the  responsibilities  of  trustees. 

A  married  woman  may  be  a  trustee,  and  may  take  part  in  the  l^oe*  marriage 
active  duties  of  the  office  (c).  But  we  may  be  permitted  to  question  abiuty  ? 
the  expediency  of  such  a  selection.  The  observation  of  Lord  Mea- 
dowbank  in  Stoddar£s  case,  that  there  is  ^'  no  sinking  of  the  rational 
person  by  marriage,"  must  not  be  understood  as  an  answer  to  all 
the  objections  to  such  an  ar;rangement.  The  denial  of  personal 
standing,  it  may  be  argued,  extends  no  further  than  to  nullify  her 
separate  acts  where  the  husband's  interests  are  concerned.  Her 
obligations  are  nuU,  because  their  fulfilment  could  not  be  enforced 
by  diligence  without  depriving  the  husband  of  her  society,  or  attach- 
ing her  property,  in  which  the  jus  mariti  gives  him  an  interest. 
But  if  his  interest  is  excluded,  as  by  absence  from  the  country 
amounting  to  desertion,  her  person  revives ;  and  in  like  manner,  if 
his  marital  rights  are  excluded  with  respect  to  a  particular  estate, 
her  transactions  with  reference  to  that  estate  receive  effect,  although 
the  husband's  consent  be  withheld. 

On  the  other  hand,  it  may  be  affirmed  that,  wherever  a  legal  Whether  the 

^  •^  '  *=*        Husband  is 

(a)  LewiD,  Tr.,  4th  Ed.  27.    For-  Railway  v.  Mags,  of  Helensburgh,  19   responsible? 

merly  the  Bank  was  obliged  to  enter  June  1856,  2  Maoq.  391. 
extracts  from  wills  in  ita  books ;  but         (c)  Stoddart  v.  Rutherford,  80  June 

now,  by  8  &  9  Vict.  cap.  97,  the  exe-  1812,  16  F.  C.  716 ;  Darling  v.  Wat- 

cutors  or  administrators  are  entitled  $on,  14  Jan.  1824,  2  S.  607,  affirmed, 

to  transfer  stock,  on  producing  extract  11  May  1826,  1  W.  &  S.  188 ;  Laird  v. 

probate,  or  letters  of  administration.  Milne,  16  Nov.  1833, 12  S.  64;  Lewin, 

(6)    CaUdonian   ^   Dumbartonshire  Tr.,  4th  Ed.  28;  Forsyth,  Tr.  93. 
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refuse  consent 
to  his  wife's 
acceptance. 


responsibility  is  incurred  to  third  parties  as  a  consequence  even  of 
the  lawful  acts  of  the  wife,  the  husband  is  the  responsible  party, — 
his  protection  being  that  the  acts  in  question  are  null  unless  con* 
sented  to  by  himself.     Hence  arises  a  difficulty  in  determining  the 
limits  of  a  married  lady's  authority  as  trustee,  upon  principles  con- 
sistent with  justice  to  the  husband,  and  due  responsibility  for  the 
execution  of  the  trust.     For  example,  it  has  been  argued  that  a 
married  lady  cannot  sue  in  the  capacity  of  trustee  without  the 
formal  consent  of  her  husband  (a) ;  but  it  is  not  said  that  he  is 
to  be  responsible  for  withholding  his  consent  when  the  interests  of 
the  trust  require  that  it  should  be  given.    It  does  not  seem  consistent 
with  the  intentions  of  a  truster  that  any  constraint  should  be  laid 
on  the  discretion  of  his  trustees,  by  a  person  who  is  not  bound  by 
the  trust,  and  whose  interest  in  interfering  extends  no  further  than 
to  keep  himself  clear  of  pecuniary  liability.     It  seems  unfair,  on 
the  other  hand,  and  opposed  to  legal  principle,  to  hold  the  husband 
liable  for  the  expenses  of  litigatioti  or  other  contract  debts  incurred 
by  his  wife  as  trustee,  if  her  administration  of  the  trust  is  binding 
irrespective  of  his  consent.     A  difficulty  might  also  occur  in  the 
event  of  a  married  lady  being  obliged  to  join  in  executing  a  convey- 
ance, where  she  was  nominated  a  sole  trustee,  or  sine  qvu  non,  as 
happened  in  Stoddard  a  case  (b).     Assuming  that  the   trust  deed 
conferred  upon  her  the  power  of  acting  independently,  she  may 
convey  the  estate  to  the  wrong  party,  or  at  the  wrong  time — e,  jr., 
while  the  trust  purposes  are  unfulfilled ;  is  the  husband  to  suffer  for 
her  breach  of  trust  ?     The  hardship  is  equally  great,  whether  the 
loss  is  borne  by  the  beneficiaries  or  by  the  non-consenting  husband. 
It  has  been  held  that  a  man  is  entitled  to  prohibit  his  wife  in 
limine  from  accepting  the  office  of  trustee  (c).    In  the  case  of  her 
having  been  appointed  when  single,  it  has  not  been  decided  that  he 
is  entitled  to  insist  upon  her  retirement  from  the  office ;  but  the 
import  of  the  case  just  cited,  and  of  the  English  case  of  Lake  (d), 
is  favourable  to  such  a  view  of  the  husband's  rights  (e). 


(a)  Laird  v.  Milne^  supra^  per  Lord 
Glenlee. 

(h)  Stoddart  v.  Rutherford^  supra, 

(c)  Ibid. 

(d)  Lake  v.  De  Lambert^  4  Ves.  596, 
per  liord  Ix)ughboro\igh. 


(e)  '■'•  The  nomination  of  a  woman  as 
trustee,"  says  Bell  (Com.  1. 32),  *^  seems 
to  fall  with  her  marriage ;  but  where 
the  appointment  is  made  before  mar- 
riage, and  the  truster  survives  that 
event,  and  is  aware  of  it,  without  alter- 
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A  pupil  is  obviously  incapable  of  being  a  trustee.  No  person  PnpiiiArity. 
can  be  constituted  a  trustee  until  he  has  accepted  the  office ;  and 
that  acceptance  a  pupil,  equally  with  an  insane  person  or  idiot,  is 
understood  to  be  incapable  of  granting.  The  doctrine  has  been 
recognised  in  the  case  of  a  pupil  professing  to  enter  into  a  partner- 
ship— a  relation  which  is  constituted  by  consent,  and  implies  capar 
city  (a)  ;  and  the  same  reasoning  would  forbid  his  entering  on  the 
management  of  a  trust. 

The  same  objection  cannot  be  maintained  against  the  appoint-  Minority. 
ment  of  a  minor.  Such  an  appointment  is  objectionable,  however, 
on  grounds  already  discussed  as  applicable  to  the  appointment  of 
married  women ;  t. «.,  because  he  is  subject  to  the  control  and  inter- 
ference of  guardians,  and  is  therefore  not  free  to  exercise  his  own 
discretion.  It  may  be  thought  by  some  that  the  case  would  never 
occur,  as  people  would  naturally  be  unwilling  to  commit  the  man- 
agement of  their  property  to  such  persons  as  are  too  young  to  have 
full  power  over  their  own.  It  is  easy,  however,  to  figure  cases  of 
practical  occurrence.  Thus  a  trust  constituting  a  widow  trustee  on 
the  estate  of  her  husband,  might  emerge  by  his  decease  before  she 
had  attained  majority.  Or  a  minor  might  enter  into  partnership— 
a  matter  of  everyday  occurrence — ^in  which  case  it  might  be  deemed 
expedient  to  vest  the  business  premises  or  other  heritable  property 
in  the  partners,  including  the  minor,  as  trustees  for  the  firm.  In 
either  of  these  cases  the  appointment  might  be  assumed  to  be  unob- 
jectionable, if  legally  competent.  Reverting  therefore  to  the  ques- 
tion of  competency,  it  would  seem  that  there  are  no  technical 
obstacles  to  a  minor's  assumption  of  the  office  or  execution  of  the 
trust,  since  the  only  acts  which  he  is  legally  debarred  from  perform- 
ing— e.  g.y  gratuitous  alienation  or  discharge,  and  mortis  causa  dispo- 
sition— are  equally  incompatible  with  the  fimctions  of  a  trustee.  If, 
therefore,  the  appointment  is  incompetent,  it  must  be  on  the  simple 
ground  that  a  minor  is  considered  not  to  possess  the  requisite  discre^ 
tion.  Now,  it  is  true  a  minor  cannot  be  trustee  on  a.  sequestrated 
estate  (b) ;  nor  can  he  be  appointed  a  judicial  factor ;  and  he  is 

ing  the  nomination,  he  is  held  to  con-      1803,  Bellas  Com.  210  (5th  Ed.,  II. 
tinue  it  intentionally.^^  624). 

(rt)  Macaulay  v.   Renny,    16  Feb.  (b)Fet.Threshie,^OMsLy  IS16,F.C. 
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disqualified  at  common  law  from  voting  at  elections.  On  the  other 
hand,  a  minor  may  execute  faculties  under  an  entail,  or  consent  to 
a  disentail  in  certain  cases ;  he  maj  sell,  lease,  or  burden  his  pro- 
perty ;  and  he  may  even  present  to  a  living,  whether  he  have  or 
have  not  curators  (a) — a  fiduciary  power  requiring  for  its  exercise  a 
certain  degree  of  discretion ;  and  it  has  been  held  that  a  minor  may 
be  decerned  executor-dative,  and  as  such  may  give  a  valid  discharge 
with  consent  of  curators  (b).  We  incline  therefore  to  the  opinion, 
notwithstanding  some  dicta  to  a  contrary  effect  (c),  that  a  minor 
must  be  presumed  to  have  discretion  for  this  ofiice.  This  appears 
also  to  be  the  view  generally  taken  in  England,  where  our  distinc- 
tion  between  nunorir-dpupillarity  is  uLown(i).  In  the  caae 
of  ^  heir^law  whT is  tn^  forThe  purpose  of  nuddng  up  titles 
and  conveying  to  his  ancestor's  general  disponees,  there  can  be  no 
doubt  that  a  minor  would  be  entitled  to  perform  this  merely  formal 
duty,  as  no  deed  which  a  minor  can  be  compelled  to  grant  is  chal- 
lengeable (e).  In  practice,  where  minors  are  appointed  trustees  of 
a  setdement,  their  power  of  acting  is  declared  to  be  suspended  until 
the  attainment  of  majority. 
Liabili^r  of  In  the  event  of  a  minor  trustee  bein£^  induced  to  join,  in  that 

Minor  Trustee.  .  .   .  .     .         °  J  --7 

character,  in  deeds  prejudicial  to  his  interests,  the  trustees  might  be 
subjected  to  the  inconvenience  of  having  to  defend  their  admini- 
stration in  a  reduction  on  the  grounds  of  minority  and  lesion.  The 
liabiUty  to  such  proceedings  is  perhaps  a  su£Scient  reason  why 
trustees  should  hesitate  to  enter  on  the  management  of  property  in 
conjunction  with  a  minor  trustee.  From  the  inconveniences  attend- 
ing the  appointment  of  a  minor  as  trustee,  there  arises  a  strong 
presumption  that  property  given  to  a  minor  is  intended  to  be  taken 
beneficially  (/). 
AiieDage.  Aliens  may  be,  and  not  infrequently  are,  appointed  trustees; 

but  it  must  be  remembered  that  a  disposition  of  heritage  to  an  alien 
is  void.  Such  persons,  accordingly,  are  disqualified  from  acting  as 
trustees  for  the  administration  or  distribution  of  heritable  property. 

(a)  Brovm  v.  Johnstone,  9  June  1830,  (d)  Lewin  Tr.,  4th  Ed.  29. 

8  S.  899.  le)  Graham  v.  Earl  of  March,  31 

(6)  Joknstonv.  Lowden,  15  Feb.  1838,  Jan.  1735,  M.  16339. 

16  S.  541.  (/)  Lewin,  Tr..  4th  Ed.  31,  and 

(c)  Pet.  Wylie,  28  June  1850,  12  D.  cases  there  cited. 
1110 ;  Shank  y.  Aitken,  8  S.  639. 
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An  alien  enemy  is  incapable  of  accepting  a  trust,  as,  by  the  law  of 
nations,  he  has  no  persona  standi  in  judicio. 

Mr  Forsyth  (a),  on  the  authority  of  an  old  case  (6),  says,  that  a  Crime  and 
conviction  for  high  treason  forms  the  sole  recognised  disquaUfica- 
tion  on  the  score  of  crime.  It  must  be  added,  however,  that  there 
is  no  authority  for  holding  that  convictions  for  other  infamous 
onmes  do  not  disquaUf y.  A  sentence  of  outlawry  must  of  necessity 
operate  as  a  bar  to  the  acceptance  of  a  trust ;  and  it  is  but  reason- 
able to  presume  that  the  acceptance  of  a  trust  by  a  party  under- 
going punishment  for  crime  would  be  void.  The  question,  however, 
is  of  no  practical  importance;  because  any  circumstance  raising 
suspicions  of  dishonesty,  or  of  inabihty  to  discharge  the  duties  in- 
cumbent on  a  trustee,  may  be  made  the  ground  of  an  application 
to  the  Court  for  his  removal  from  the  office.  This  subject,  how- 
ever, will  fall  to  be  considered  in  a  subsequent  Chapter. 

It  has  usually  been  considered  that  a  sole  trustee  is  the  most  Selection  of  a 

proper  number 

eligible  appointment  for  the  settlement  of  an  insolvency  or  bank*  of  Trustees. 
ruptcy  (c).  The  objects  of  the  trust,  which  are  the  immediate 
recovery  of  assets  and  the  distribution  of  the  proceeds,  cannot  be  so 
well  accomplished  where  the  administration  is  impeded  by  divided 
counsels ;  and  despatch  is  of  more  consequence  to  the  creditors  than 
the  most  perfect  security.  But  where  a  continuing  mauagement  is 
contemplated,  as  in  family  settlements  and  trusts  for  the  manage- 
ment of  property,  it  is  desirable  to  unite  the  discretion  and  trust- 
worthy qualities  of  several  trustees  (d).  To  guard  against  possible 
danger  to  the  estate  (which  may  happen,  without  wilful  dishonesty, 
in  the  event  of  a  sole  trustee  being  overtaken  by  a  sudden  reverse 
of  fortime),  provision  should  be  made  for  keeping  the  trust  full  by 
assumption.  As  to  the  proper  number  of  trustees,  where  more  than 
one  is  requisite,  the  old  formula,  Tres  faciunt  collegium,  furnishes  a 
safe  rule  for  a  minimum ;  and  the  trust  may  be  kept  full  by  means 
of  a  clause  prohibiting  any  smaller  number  from  acting  until  he  or 

(a)  Foisyth,  Tr.  93.  did  not  operate  retrospectively  so  as  to 

(6)  Mackenzie  v.  M^Donaldy  1786,  validate  the  title  of  a  purchaser  of  the 

Elch.  Tr.,  No.  4.    Where  a  testator  trust  estate  (Fw^  y.  i^Zetn,  2  Mer.  431). 

devised  real  estate  to  his  wife  and  an  (c)  Bell's  Pr.  §  1993,  1. 

alien  upon  trust  to  sell,  and  the  alien  (d)  Bell's  Pr.  §  1993,  2 ;  Lewin,  Tr., 

trustee  afterwards  obtained  an  act  of  4th  Ed.,  Chap.  III.  Sec.  2. 

naturalization,  it  was  held  that  the  act 


92  PARTIES  TO  THE  CREATION  OF  TRUSTS.  [Ch.  V. 

they  shall  have  taken  the  necessary  steps  for  restoring  the  trust  to 
the  standard  of  numerical  efficiency. 


Section  III. 


OF  THE  BENEFIGIABT. 


The  right  acquired  by  the  beneficiary  is  dijus  ad  rem,  which  he 
may  enforce  by  action  against  the  trustee.  And  as  the  capacity  for 
acquiring  cannot  be  less  extensive  in  the  case  of  a  personal  right 
than  in  the  case  of  a  right  of  property,  it  follows  that  those  who  are 
capable  of  taking  the  estate  by  direct  conveyance  may  also  acquire 
an  interest  in  it  through  the  intervention  of  a  trust ;  and  this  interest, 
with  all  its  incidents,  they  may  lawfully  assign  to  a  purchaser  (a). 
Estate  of  the  The  Sovereign  may  acquire  property  beneficially  through   a 

trustee,  either  in  consequence  of  the  granter^s  declared  intention,  or 
as  ultimus  hctres  upon  failure  of  the  trust  purposes  (6).  In  Eng- 
land it  appears  that  the  title  of  the  Crown,  whether  legal  or  benefi- 
cial, can  only  be  constituted  by  conveyance  of  record  (c).  We  are 
not  aware  that  the  law  of  Scotland  interposes  any  obstacle  to  the 
beneficial  acquisition  of  property  by  the  Crown  under  an  ordinary 
conveyance.  It  is  understood  that  the  Crown  cannot  complete  a 
title  to  feudal  property  as  disponee  under  a  conveyance  from  a 
subject,  as  it  is  inconsistent  with  the  position  of  the  Sovereign  as  lord 
paramount  that  he  should  hold  lands  feudally  from  his  vassal  (d). 
But  it  has  never  been  doubted  that  the  Crown  may  take  a  personal 
right  to  feudal  subjects,  and  convey  it  to  a  donatory ;  and  it  is 
obvious  that  lands  which  the  Sovereign  acquires  by  succession 
or  purchase,  as  private  property,  may  be  held  beneficially,  if  the 
feudal  title  is  vested  in  trustees.  The  analogous  case  of  partnership 
interests  in  land,  proves,  or  at  least  illustrates,  our  proposition  (€). 
When  the  Sovereign  as  ultimus  Iweres  claims  a  trust  estate  in  con- 

(a)  Rob&rtson  v.  Pattinson,  13  Aug.  (d)  Erak.  2,  3,  44.     Bank.,  2,  4,  4. 

1846, 5  Bell,  259 ;  affirming  6  D.  944.  (e)  Torrie  ▼.  Munsie  and  King's  Re- 

(h)  Finniey.  Lords  Comm,  ofTreas.^  membrancer,  31  May  1832,  10  S.  597  ; 

30  Nov.  1836,  15  S.  165.  but  see  Finnk  v.  Comm,  of  Treasvry, 

(c)  Lewin,  Tr.,  4th  Ed.  34.  30  Nov.  1836,  15  S.  165. 
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sequence  of  the  failure  of  purposes,  the  action  may  be  directed 
against  the  trostees  by  the  Lord  Advocate  as  his  representative, 
under  the  Crown  Suits  Act,  1857  (a). 

An  alien  may  of  course  take  a  beneficial  interest  in  moveable  Can  Alien  teke 

^  an  interest  m 

property  (6);  and,  under  the  5th  section  of  the  recent  Alien  Act,  Beai  Estate? 
he  may  hold  an  interest  in  lands  and  houses,  for  the  purpose  of  resi- 
dence or  business,  for  any  term  not  exceeding  twenty-one  years.  It 
has  never  been  decided  that  an  alien  is  incapable  of  acquiring  a 
beneficial  interest  in  the  produce  of  land  estate  in  Scotland,  under 
a  trust  directing  trustees  to  hold  such  lands  for  his  benefit.  The 
conimon  law  of  Scotland  is  more  jealous  of  entrusting  heritable 
property  to  the  custody  of  aliens  than  that  of  England.  The  exclu- 
sion of  such  persons  has  reference  not  only  to  succession,  but  to 
purchases  (c) ;  the  reason  assigned  for  the  exclusion  being,  that  an 
alien  who  owes  allegiance  to  another  sovereign  is  not  in  a  position 
to  perform  his  feudal  service  faithfully  to  the  superior  (rf).  Now  in 
England,  where  an  alien  is  disqualified^  from  acquiring  real  estate 
either  by  descent  or  by  operation  of  law,  it  has  been  held  that  a 
trust  of  lands  for  his  benefit,  although  not  absolutely  void,  is  inca- 
pable of  being  enforced  by  the  beneficiary  in  a  question  with  the 
Crown  (g). 

There  can  be  little  doubt  that  an  alien  would  be  held  entitled  ^^jEsLte     ^ 
to  take  a  bequest  of  the  proceeds  of  heritage  in  Scotland,  if  the  ^ijocted  to  be 
trust  were  coupled  with  a  direction  to  sell  (/),  as  this  would  have 


(a)  20  &  21  Vict.  c.  44  ;  LordAdv, 
Y. Royal  Infirmary  of  Edinr,,  28  June 
1861,  23  D.  1213. 

(6)  7  &  8  Vict.  c.  66,  §  4  ;  but  see 
as  to  I^al  succession,  Ersk.  infra. 

(c)  Erak.  3,  10,  10. 

(d)  Ersk.  gupra. 

(e)  Lewin,  Tr.,  4th  Ed.  35 ;  Jannan 
on  Wills,  3d  Ed.  I.  69,  61.  The  point 
was  decided  in  Bai-row  y.  Wadkin^  24 
Beav.  1, 27,  L.  J.  Ch.  Ca.  129,  in  favour 
of  the  Crown.  On  a  full  review  of  aU 
the  previous  cases,  Sir  J.  Bomilly  came 
to  ^  conclusion,  that  *^  on  principle 
and  authority,  a  devise  of  real  estate 
to  trustees  for  an  alien  is  not  a  void 
devise ;  that  it  is  a  trust  of  which  the 
Crown  may  enforce  the  execution,  and 


of  which  it  may  obtain  the  benefit." 
^^I  have  also  thought  it  better,"  he 
continued,  *'  not  to  dwell  on  the  argu- 
ment relating  to  the  policy  of  the  law 
which  is  the  foxmdation  of  the  rule 
prohibiting  aliens  from  holding  lands 
in  this  country,  which  is  much  no- 
ticed and  relifld  on  in  certain  cases. 
So  far,  however,  as  this  has  any  appli- 
cation, it  supports  the  principle  of  the 
view  I  have  taken." — (27  L.  J.  Ch. 
Ca.  138.) 

(/)  In  Du  Hourmelin  v.  Sheldon,  Ld. 
Cottenham,  C,  affirming  the  decision 
of  Lord  Langdale,  M.  R.  (1  Beav.  79, 
8  L.  J.  Ch.  Ca.  133),  decided  that  an 
alien  beneficiary  was  entitled  to  an  in- 
terest in  the  proceeds  of  lands  devised 
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the  effect  of  converting  the  estate  into  a  moveable  succession  (a). 
The  privileges  accorded  to  naturalized  subjects  and  aliens  holding 
certificates  under  the  Act  7  &  8  Vict.  c.  66,  will  of  course  extend 
to  the  beneficial  interest  as  well  as  the  feudal  tide  in  heritable 
estates  (b). 

Although  an  ordinary  trading  company  or  other  unincorporated 
society  cannot  sustain  the  character  of  feudal  proprietor,  the  dis- 
ability may  be  avoided  by  taking  the  title  in  the  name  of  the  part- 
ners as  trustees  for  the  company ;  and  the  society  will  in  this  case 
have  the  same  right  of  action  against  the  trustees  as  any  other 
beneficiary.  It  would  seem  also  that  a  committee  of  management 
representing  a  society,  or  a  larger  number  of  persons  mutually  inte- 
rested  in  property  or  aaaociated  for  a  lawful  pmpose,  may  to  certain 
effects  be  admitted  to  sue  on  their  behalf  (c).  The  provisions  of 
the  Trustee  Act  of  1861  (d)  do  not  apply  to  the  appointment  of 
trustees  under  the  contract  of  any  trading  company. 

It  seems  that  in  England  a  corporation  cannot  take  a  beneficial 
interest  in  lands  without  license  from  the  Crown  (e) ;  but  this  rule 
has  never  been  sanctioned  in  Scotland.     The  cases  of  Campbell  v. 


to  troBtees,  upon  tmst  to  sell.  Lord 
Cottenham  obseryed, — ^^  If  the  Grown 
IS  entitled  in  this  case,  it  must  be  en- 
titled to  all  monieB  left  to  aliens,  if 
raised  ont  of  land ;  and  if  so,  it  would 
operate  against  the  legacies  of  alien 
legatees  directed  to  be  raised  out  of 
land ;  nor  could  any  debtor  or  other 
person  direct  his  land  to  be  sold  for 
payment  of  his  debts  if  any  of  his  ere- 
ditors  happened  to  be  foreigners ;  nor 
could  any  foreigner  enforce  his  claim 
against  his  English  debtor  if  the  lat- 
ter had  no  other  property  than  real 
estate."— (4  My.  and  Or.  626,  9  L.  J. 
Oh.  Ga.  26.)  See  also  Master  y.  De 
Croimare,  11  Beay.  184,  17  L.  J.  Ch. 
Ga.  466. 

(a)  Speirs  y.  Spdrs,  21  Nov.  1860, 
10  D.  83  ;  Gardner  Y.  Ogilvie,  25  Nov. 
1867, 20  D.  107 ;  Adv.-Gen.  v.  Black- 
hum,  27  Nov.  1847, 10  D.  167;  and  see 
the  other  cases  collected  in  Ghap.  XXI. 
Section  III.  (Powers  of  Trustees). 


(b)  If  an  estate  is  left  to  an  alien 
and  a  subject /cnnt/y,  and  no  claim  is 
preferred  by  the  Grown  during  the 
joint  lives,  it  would  seem,  according  to 
the  views  entertained  by  English  law- 
yers, that  on  the  death  of  the  alien  the 
co-proprietor  succeeds  jure  accreseendi 
to  the  alien's  share,  subject  to  the 
Grown's  claim ;  but  that  if  the  alien 
survive,  he  does  not  succeed  to  the  co- 
proprietor^s  share,  either  for  his  own 
behoof  or  for  the  Grown,  because  the 
law,  by  its  own  act,  does  not  give  the 
estate  to  one  whom  it  does  not  permit 
to  retain  it. — (Jarman  on  Wills,  8d 
Ed.  I.  60,  and  cases  there  cited.) 

(c)  Fife  and  Kinross  Railway  Co,  v. 
Deas,  4  Jan.  1859, 21  D.  187.  But  see 
McMillan  v.  Free  Church  Assembly, 
1862  ;  and  cases  on  Ghurch  Property, 
collected  at  the  end  of  Ghap.  XX. 
(Gharitable  Trusts). 

(d)  24  &  26  Vict.  cap.  84,  §  3. 

(e)  Lewin,  Tr.,  4th  Ed.  34. 
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TTie  Orphan  Hospitcd  and  Gardner  v.  The  Trinity  House  of  Leith  (a) 
decided,  that  where  a  corporation  was  invested  with  the  administra- 
tion of  lands  in  trust,  it  was  entitled  to  hold  them  in  the  name  of  its 
office-bearers  as  constituting  the  corporation ;  but  it  was  assumed 
by  the  Lord  Ordinary  (6),  in  the  case  of  Gardner j  that  the  title 
might  have  been  separated  from  the  beneficial  interest.     ^^  If/'  he 
said,  ^^  in  strict  feudal  form,  there  should  chance  to  be  a  flaw  in  the 
defender's  investiture — viewing  that  investiture  as  one  in  favour  of 
the  corporation — ^this  can  never  touch  the  radical  right  to  the  estate, 
which  unquestionably  belongs  to  the  defenders  as  a  body."     In 
CamphelVe  case,  the  Lord  Justice-Clerk  Hope  observed,  "  I  cannot 
hold  that  it  is  a  corporation  which  has  here  been  entered ;  for  I 
think  it  is  clear,  that  if  a  society  have  a  corporate  style  given  to  it,  it 
cannot  be  correctly  vested  with  property  except  by  that  technical 
name ;  nor  does  a  grant  to  the  officer  of  a  corporation  make  that 
corporation  a  vassal  of  the  superior''  (c).     But  his  Lordship  and 
the  other  judges  held,  that  as  the  superior  had  agreed  to  enter  the 
corporation,  he  was  not  entitled  to  demand  composition  for  entering 
their  treasurer.    In  fact,  as  a  superior  is  not  bound  to  enter  a  corpo- 
ration (d),  it  is  necessary,  if  he  refuse,  to  take  the  title  in  name  of 
a  trustee ;  and  to  this  extent  Lord  Stair  considered  that  a  trust 
might  be  constituted  in  favour  of  a  corporate  body  («). 

By  means  of  a  trust  conveyance,  an  interest  in  property  may  be  Trusts  for  an 

r         J  '    A  A    U  \         f  /  1      •  indefinite  class 

conferred  on  an  mdenmte  number  oi  persons ;  as,  tor  example,  m  a  of  Feisons. 
trust  for  the  poor  of  a  parish,  or  for  the  education  of  children  in  a 
particular  locality.  Where  a  beneficial  interest  is  vested  in  this 
way  in  a  class  of  persons,  simply  as  objects  of  charity,  and  apart 
from  any  special  qualification,  it  has  been  held  that  any  person  an- 
swering to  the  description  of  persons  described  in  the  grant  has  a 
right  to  sue  for  enforcement  of  the  trust ;  and  accordingly  an  action 
of  declarator  was  sustained  with  reference  to  the  administration  of 
a  bequest  to  the  poor,  where  the  pursuers  described  themselves  as 
belonging  to  a  class  of  operatives  in  the  parish  hable  to  be  thrown 

(a)  CampbeU  v.  Orphan  Hosp.,  28  (c)  5  D.  1277. 

June  1843,  6  D.  1277;  Gardner  v.  (<0  Hilly.  Merchant  Co,  o/Edinr., 

Trinity  House  of  Leith,  23  Jan.  1846,  17  Jan.  1815,  F.C.,  overruling  previ- 

7  D.  286.  ous  casee. 

(&)  Lord  Ivory.     See  7  D.  293.  (e)  Stair,  2,  3,  41. 
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out  of  emplo}n[nent,  and  as  such  having  an  interest  in  the  due  man- 
agement and  administration  of  the  bequest  (a).  But  where  a  dis- 
cretionary power  of  selection  is  conferred  upon  trustees,  as  in  the 
case  of  a  trust  for  presentation  to  a  bursary,  an  unsuccessful  candi- 
date for  the  appointment  has  no  title  to  challenge  the  election  of 
another  person,  on  the  allegation  that  he  was  disqualified ;  for  he 
has  no  vested  interest  in  the  charity  until  his  own  qualification  has 
been  declared  by  a  vote  of  the  trustees  (b). 

In  the  cases  of  Ingram  v.  Steinson  (c)  and  Grahame  v.  Marq.  of 
Motitrose  (d) — ^which  established  the  principle  that  a  settlement  is  not 
void  because  witnessed  by  one  of  the  legatees — the  question  was 
raised  without  having  been  decided,  whether  the  witness  could  claim 
the  bequest  in  his  own  favour.  In  practice,  the  question  is  avoided 
by  selecting  disinterested  parties  as  instrumentary  witnesses.  We 
refer  to  the  chapter  on  Acceptance  for  a  discussion  of  the  question, 
how  a  trustee  may  also  take  benefit  as  a  legatee  (e). 


(a)  LiddUy.  Kirk-SesB.  of  Bathgate, 
14  July  1854,  16  D.  1076. 

(6)  Ramsay  v.  C7n.  Col.  of  St  An- 
drews, 28  June  1860, 22  D.  1328,  affd. 
4  June  1861,  28  D.  (Ap.  Ca.)  8. 

(c)  Ingram  t.  Steinson,  1801,  M. 
Ap.  Writ,  No.  2. 

(d)  Grahame  v.  Marq,  of  Montrose, 
1685,  M.  16887.  In  England,  the 
consequences  of  the  opposite  rule  (that 
a  deed  witneefled  by  an  interested  party 
was  void)  were  found  to  be  so  indefen- 
sible, that  the  L^;i8lature  interposed, 


first  by  25  Geo.  II.  cap.  6,  and  after- 
wards  by  1  Vict.  cap.  26,  §  14, 15  ;  and 
provided  in  substance  that  the  will 
should  stand,  but  that  the  bequest 
should  be  void.  However,  a  creditor 
witnessing  a  trust  for  payment  of  debts 
does  not  forfeit  his  claim ;  nor  is  an 
executor  disqualified  from  acting  as 
such  by  reason  of  his  being  an  instru- 
mentary witness  (§  16  and  17). 

(e)  Chapter  XIII.    (Acceptance  and 
Disclaimer). 
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CHAPTER   VL 

OF  TRUST  PURPOSES. 

Trusts  have  been  divided,  according  to  their  purposes,  into  Lawful 
and  Unlawful ;  but  this  distinction  is  of  too  indefinite  a  nature  to 
afford  a  satisfactory  basis  of  classification.  In  the  present  chapter, 
we  shall,  however,  for  convenience  of  reference,  consider — (1)  those 
purposes  which,  though  lawful,  are  peculiar  or  exceptional  in  their 
nature ;  (2)  purposes,  the  full  execution  of  which  is  to  a  certain 
extent  restrained  by  positive  law,  or  considerations  of  public  policy ; 
(3)  trusts  for  accumulation,  which  on  account  of  the  importance  of 
the  subject,  may  be  dealt  with  in  a  separate  section. 


Section  I. 

OP  LAWFXIL  PURPOSES. 

Unless  the  object  proposed  by  the  truster  is  prohibited  by  star  Trust  not  tm- 
tute,  or  is  inimical  to  the  principles  or  policy  of  the  law  of  Scotland,  same  object 
the  mere  circumstance  that  the  same  end  cannot  be  accomplished  by  by  direct  Gon- 
a  direct  conveyance  will  not  prevent  it  from  being  carried  into  effect  ^^^"^^ 
through  the  medium  of  a  trust.     The  inconvenience  which  would 
arise  from  subjecting  property  held  in  fee-simple  to  all  the  forms 
of  condition  and  restraint  which  might  be  imposed  by  the  caprice 
of  former  proprietors,  has  led  to  the  recognition  of  the  general  prin- 
ciple (subject  to  a  few  well-known  exceptions),  that  qualifications 
upon  a  fee-simple  estate  are  only  binding  on  the  immediate  dis- 
ponee.     To  a  certain  extent,  however,  such  qualifications  may  be 
rendered  effectual  by  vesting  the  property  in  trustees,  to  be  held  by 

them  for  such  time  as  may  be  necessary  for  carrying  out  the  object 

G 
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of  the  settlor^  which,  as  a  general  rule,  will  be  executed  according 
to  his  intention,  if  not  inconsistent  with  law  (a). 

In  conveyances  of  land,  a  succession  of  estates  in  fee-simple  is 
inadmissible,  except  under  the  forms  and  conditions  of  the  Entail 
Act,  1685,  cap.  22  (b).  At  conmion  law,  indeed,  a  destination  to  sub- 
stitutes, with  prohibitory  clauses,  was  binding  inter  hceredes  (c),  and 
was  enforced  by  the  Court  until  the  principle  was  altered  by  the 
Act  of  11  &  12  Victoria  (ci) ;  but  destinations  with  prohibitory  clauses, 
and  imperfect  entails,  are  now  placed  on  the  same  footing  as  simple 
substitutions.  They  give  the  law  of  the  succession  so  long  as  they 
are  allowed  to  stand  unaltered ;  but  are  liable  to  be  defeated  by  the 
institute  or  the  substitutes,  any  of  whom  is  entitled  to  alter  the 
destination  at  pleasure,  even  when  not  feudally  vested  in  the  sub- 
ject (e).  The  law  of  Scotland  looks  also  with  disfavour  on  future  or 
contingent  fees ;  insomuch  that  even  a  conveyance  in  Uf erent,  with 
a  fee  to  the  children  nascituri  of  the  grantee,  was  held  to  vest  the 
fee-simple  estate  in  the  liferenter  (/)  ;  though,  as  we  shall  see,  the 
rule  was  held  to  be  obviated  by  the  addition  of  the  words,  ^^  for  life- 
rent use  allenarly," — those  words  being  held  to  raise  a  trust  in  the 
person  of  the  liferenter  for  behoof  of  the  children.  Perpetuities  by 
way  of  liferent  are  now  prohibited  by  the  Entail  Amendment  Act, 
which  enacts  (g)  that  ^^  it  shall  be  competent  to  grant  an  estate  in 
Scotland,  Umited  to  a  liferent  interest,  in  favour  only  of  a  party  in 
life  at  the  date  of  such  grant." 

While  life  interests  in  land  can  only  be  created  in  favour  of 
persons  in  esse,  the  fee  may  be  given  to  persons  described  in  the 
deed,  although  non-existent  at  its  date.  At  conunon  law,  it  would 
seem  that  liferent  interests  limited  to  several  successive  generations 
might  be  made  effectual  as  real  burdens  (A),  and  that  even  a  per- 
petual succession  might  be  Umited  by  means  of  a  trust  (t).    By  the 


(a)  Ramsay  v.  Ramsay^  23  Nov. 
1838, 1  D.  89,  per  Lord  Fullerton. 
(6)  1685,  cap.  22. 

(c)  Cathcart  v.  Cathcart,  18  July 
1831,  6  W.  &  S.  315. 

(d)  11  &  12  Vict.  cap.  36,  §  43. 

(e)  Gordon's  Trs,  v.  Harper^  4  Dec. 
1821,  1  S.  185 ;  Paul  v.  Boyd's  Trs., 
22  May  1835,  13  S.  818 ;  Srmtk  v. 
Murray,  9  Dec.  1814,  F.  C. 


(/)  See  this  subject  treated  in  Chap- 
ter VII.  (GoDstruction). 

(g)  11  &  12  Vict.  cap.  36,  §  48. 

(A)  Erskiw  v.  Wright,  1  Mar.  1843, 
8  D.  863. 

(t)  Strathmore  ▼.  Strathmore^s  Trs., 
23  Mar.  1831,  5  W.  &  S.  170,  and 
cases  there  cited ;  Caimie  v.  Caimie's 
TV*.,  14  Nov.  1837,16  8.  1. 
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Entail  Amendment  Act,  trusts  as  well  as  liferents  are  pat  on  the 
same  footing  as  entails  with  respect  to  duration  (a)  ;  and  therefore 
any  trust  purpose  in  the  nature  of  a  substitution,  extending  beyond 
the  period  limited,  is  defeasible  by  the  beneficiary. 

Substitutions  in  moveables,  when  constituted  by  direct  convey-  SnbstitutionB 

,.,.,         ,         ,  ,.  ..         -  ..in  Moveables. 

ance,  are  not  bmding  inter  hasredes ;  the  mterposition  of  a  trust  bemg 
necessary  to  preserve  the  contingent  fee.    According  to  Erskine, 
'^  a  substitute  in  a  bond  has,  in  the  common  case,  no  stronger  right 
than  the  substitute  in  a  simple  destination  of  a  land  estate ;  for  the 
institute  can,  in  the  character  of  absolute  fiar,  evacuate  the  substitu- 
tion by  a  deed  merely  gratuitous"  (6).     It  was  assumed  in  several 
of  the  earlier  cases,  that  substitutions  in  settlements  of  moveables 
were  effectual  in  a  question  with  the  executors  of  the  institute  (c)  : 
but  it  is  now  settled,  first,  that  there  is  a  presumption  in  favour 
of  conditional  institution  in  destinations  of  moveable  property ; 
secondly,  that  even  where  substitution  may  be  clearly  implied  from 
the  terms  of  the  destination,  the  substitute  has  no  right,  but  merely 
a  spes  iuccessionia  (d).    The  law  was  thus  stated  by  Lord  Wjnaiford, 
in  a  case  heard  before  himself  and  Lord  Brougham,  and  in  which 
the  judgment  of  the  Court  of  Session  was  affirmed.      Referring 
to  the  case  of  Brovm  v.  Coventry^  his  Lordship  said,  "  The  principles 
upon  which  that  case  was  decided  are  very  clearly  and  distinctly 
stated.     The  distinction  was  made  between  real  and  personal  pro- 
perty.    Real  property  is  governed  by  the  feudal  law  and  custom  of 
Scotland ;  personal  property  in  Scotland  is  governed  by  a  different 
law,  viz.,  by  the  Roman  law     ...     If  it  was  real  property,  you 
are  to  presume  that  it  was  the  intention  of  the  party  to  grant  what 
is  called  a  substitution ;  if  personal  property,  it  is  presumed  to  be  the 
intention  of  the  party  to  give  an  immediate  and  complete  interest 
in  it  at  once"  («). 

WDowall  V.  Jtf^G^K  exemplifies  in  a  simple  form  the  well-known  Subetitutioiifl 

-^  ^  defeasible  by 

changing  the 
Securities. 
(a)  11  &  12  Vict.  cap.  36,  §  47.  Johnstone,  infra.     On  the  question, 

(h)  Erak.  8,  8,  44.  whether  an  entail  of  moveableB  is  pes- 

(c)  CampbeU  v.  Campbell,  1740,  M.  able,  see  VeitchY,  Veitch,  26  May  1808, 

14855 ;  Robertson  v.  Kerr,  1742,  M.  F.  0. ;  Baillie  v.  Grant,  21  May  1859, 

8202;  5i»t^ v.  GVicw,  1 801,  M."Subst.  ^  21  D.  839. 

and  Cond.  Inst."  No.  1.  («)  Greig  v.  Johnstone,  1  July  1883, 

{d)  Brown  v.   Coventry,  1792,   M.  6  W.  &  S.  426. 

14863 ;  Bell,  8vo  Ca.  310 ;  Greig  v. 
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principle,  that  unless  a  trust  is  interposed  for  the  protection  of  the 
ulterior  purposes,  the  substitutions  are  defeasible.  The  settlor  left 
his  estate,  which  consisted  of  two  personal  bonds  and  various  sums 
of  money,  to  his  daughter,  with  a  destination  over  (which  the 
Court  held  to  have  the  force  of  a  substitution)  in  favour  of  certain 
nephews  and  nieces.  The  daughter  uplifted  all  the  funds,  with  the 
exception  of  one  of  the  personal  bonds ;  .and  laid  out  the  money  in 
various  investments,  which  remained  among  her  assets  after  her 
death.  The  Court  held,  that  by  the  operation  of  changing  the  se- 
curities, the  substitution  was  evacuated,  and  therefore  sustained  the 
claim  of  the  lady's  next  of  kin ;  but  as  regarded  the  sum  in  the 
bond  which  had  not  been  uplifted  (and  which  was  payable  to  the 
settlor,  ^^  his  heirs,  executors,  or  assignees"),  they  held  that  the  sub- 
stitution had  not  been  destroyed,  and  accordingly  preferred  the 
substitutes  named  in  the  settlement  (a). 

There  can  be  no  doubt,  however,  as  to  the  indefeasible  charac- 
ter of  substitutions  in  moveables,  when  the  fee  b  vested  in  trustees 
for  the  life  interest  of  parties  successively  substituted  under  the 
purposes  of  the  trust  conveyance.  To  what  extent,  in  point  of 
time,  a  moveable  succession  may  thus  be  perpetuated,  has  never 
been  determined.  The  provisions  of  the  Thellusson  Act,  which  we 
shall  have  occasion  to  consider  in  the  third  section,  are  directed  only 
against  accumulations  of  interest ;  and  it  does  not  appear  that  the 
common  law  of  Scotland  interposes  any  obstacle  to  the  perpetuation 
of  rational  trusts  of  the  capital  of  moveable  property  (&).  In  the 
Strathmore  entail  case  Lord  Brougham  remarked,  ^^  In  Scotland, 
the  law,  instead  of  discouraging  perpetuities,  gives  them  all  manner 
of  encouragement,  and  instead  of  confining  the  time  to  the  lives  in 


(a)  M'DowaU  v.  M'GiU,  19  June 
1847,  9  D.  1284. 

(&)  See  BeU'sCom.,  5th  Ed.  I.  38; 
Pr.  §  1884;  MacnairY.  Macnair^  1791, 
M.  16210;  Caimie  v.  Caimie's  Trs., 
14  Nov.  1837, 16  S.  1 ;  Ireland  y.  Glass, 
18  May  1833,  US.  626 ;  E.  Strath- 
more V.  Strathmore's  TVs,  and  Suttie  v. 
SutHe's  Trs.,  infra.  In  Macnair^s  case 
the  settlement  was  at  first  sustained, 
subject  to  the  remark,  per  Lord  Pres. 
Campbell,  that  the  parties  might  after- 


wards set  it  aside,  if  its  provisions  be- 
came  inextricable  ;  and  such  having 
been  found  to  be  the  result,  the  settle- 
ment was  afterwards  reduced  (per  Lord 
Cuninghame  in  Suttie  v.  Suttie''s  Trs.y 
14  Jur.  444).  In  APCulloch v.  M'CStl- 
loch,  reported  as  a  note  in  5  W.  &  S. 
180,  a  family  settlement  was  reduced 
on  the  ground  of  inextricability ;  and 
the  same  principle  was  affirmed  in 
Mason  v.  Skinner^  6  Mar.  1844, 16  Jur. 
422. 
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being,  and  twenty-one  years,  with  the  time  of  gestation  beyond, 
pennits  yon,  in  every  case,  to  tie  np  property  for  ever  and  ever,  as 
may  happen  in  one  case  in  England,  that  of  the  reversion  being  in 
the  Crown,  and  in  that  case  only.  .  .  •  Keal  and  personal  property 
stand  on  precisely  the  same  footing  in  Scotland"  (a).  The  legality 
of  private  trusts  in  perpetuity  was  finally  established  by  the  judg- 
ment of  the  Court  of  Session  in  the  case  of  Suttie^s  Trs.  (i),  sustain- 
ing a  settlement  which  appropriated  the  revenues  of  heritable  and 
moveable  estate  to  the  support  of  the  yoimger  children  of  the 
grantei^s  heirs  of  entail  in  all  time  coming,  subject  to  certain  powers 
of  division,  to  be  exercised  by  their  respective  parents^  and  with  a 
destination  over  in  default  of  heirs,  upon  trust  for  support  of 
missions  in  India.  Trusts  of  this  nature,  executed  after  1st  August 
1848,  would  be  cut  down  by  the  operation  of  sections  47  &  48  of 
the  Entail  Amendment  Act,  if  the  subject  consisted  of  heritable 
property  in  Scotland. 

A  direction  to  trustees  to  convey  to  a  party  in  fee  with  a  des-  Secus  where 
tination  over,  is,  in  so  far  as  regards  the  question  of  substitution  or  directed  to 
conditional  institution,  subject  to  the  rules  of  construction  applicable  ^^^^' 
to  destinations  in  conveyances.  In  the  case  of  Ramsay  v.  Ramsayj 
where  trustees  were  directed  to  convey  the  residue  of  an  estate 
consisting  of  heritable  and  moveable  property  to  the  testator^s  eldest 
son,  and  the  heirs  whatsoever  of  his  body,  whom  failing,  to  his 
second  son,  and  the  heirs  of  his  body,  with  an  ulterior  destination, 
this  was  held  to  be  a  substitution,  and  to  give  the  inheritance  to  the 
second  son  in  preference  to  the  executors  of  the  eldest  (c).  But  in 
the  subsequent  case  of  Fyffe  v.  Fyffe^  where  a  sum  of  money  was 
bequeathed  to  Charles  Fyffe,  who  was  insane,  and  ^^  in  the  event 
of  the  death  of  the  said  Charles  Fyffe,  to  two  other  parties  therein 
named,"  it  was  held  that  this  destination  imported  a  conditional  insti- 
tution ;  and  accordingly  the  executors  of  the  first  institute  were  pre- 
ferred (d).  And  in  Allan  v.  Fleming  (e\  where  the  destination  was 
similar,  the  Lord  Justice-Clerk  Hope,  with  the  approbation  of  the 

(a)  Strathmore  y.  Strathmore's  Trs.,  (d)  Fyffe  v.  Fyffe,  13  July  1841,  3 

6  W.  &  S.  193.  D.  1205 ;  AUan  v.  Fleming,  20  June 

(6)  Suttie  V.  Suttie's  Trs,,  12  June  1846,  7  D.  908. 

1846,  18  Jur.  442.  (e)  AUan  t.  Fleming,  supra. 

(c)  Ramsay  y.   Ramsay,  23  Nov. 
1838,  1  D.  88. 
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Conrty  laid  down  the  nde,  ^^  that  when  tmst  funds  are  to  be  divided 
and  paid  over,  no  substitution  or  destination  is  to  be  presumed  after 
the  trust  is  at  an  end,  and  when  there  are  no  means  of  protecting 
such  destination.  Cases  relating  to  the  relative  interest  of  parties 
successively  called  during  the  subsistence  of  the  trust  had  no  appli- 
cation*' (a). 
Legacy  to  un-  As  a  general  rule,  bequests  in  favour  of  persons  not  ascertained 

ci^  (e.  g.y  to  "  friends  and  relations/'  etc.)  can  only  be  rendered  operative 

by  means  of  a  trust  (&).  The  same  remark  applies  to  settlements 
of  property  to  charitable  uses,  where  it  is  usual  to  vest  the  trust 
estate  in  some  public  or  corporate  body  having  perpetual  succession, 
in  order  to  avoid  the  inconvenience  of  a  lapse  by  the  failure  of 
trustees.  By  means  of  the  appointment  of  a  trustee,  in  whom 
confidence  is  reposed,  charitable  uses  of  a  very  indefinite  character 
may  be  lawfully  constituted ;  as  in  the  case  of  Crichton  v.  CrichtorCs 
Tr8.j  where  a  legacy  was  left,  to  be  ^^  applied  in  such  charitable 
purposes,  and  in  bequests  to  such  of  my  friends  and  relations,  as 
may  be  pointed  out,"  etc.(c) ;  and  again,  in  the  case  of  BlacKs  Tr. 
V.  Miller^  where  a  bequest  was  sustained,  which  had  been  left  for 
the  purpose  of  applying  the  proceeds  "  in  yearly  payments  to  faith- 
ful domestic  servants,  settled  in  Glasgow  or  the  neighbourhood, 
who  can  produce  testimonials  of  good  character  and  morals  from 
their  masters  and  mistresses  after  ten  years'  service,"  etc.  (d).  A 
legacy  to  be  laid  out  in  charities  at  the  discretion  of  trustees  is  not 
void  on  the  ground  of  uncertainty  (e) ;  for  although  the  terms  of  such 
a  bequest  do  not  denote  any  beneficiary  whose  title  to  sue  could  be 
recognised  by  the  Court,  yet  the  trustees  will  be  bound,  if  they 
accept,  to  exercise  the  discretionary  power  conferred  upon  them ; 
and  if  they  commit  a  breach  of  trust,  they  may  be  called  to  account 
by  the  heir-at-law  or  representatives  of  the  truster  (/). 

(a)  7  D.  913.  Dundas  v.  Dundas,  27  Jan.  1837, 16  S. 

(6)  M''CormackY.  Barber,  26  Jan.  427;  Mags,  of  St  Andrews  y.  Wemyss, 

1861,  23  D.  398,  and  cases  there  cited.  17  July  1846,  17  Jur.  683. 

(c)  Crichton  v.  Crichton's  Trs,,  26  (/)  WLeislCs  Trs,  v.  WLeisk,  26 
July  1828,  3  W.  &  S.  329,  affg.  4  S.  May  1841,  3  D.  914 ;  CampbeU  v. 
663.  Macintyre,  12  June  1824,  3  S.  126 ; 

(d)  Black- 8  Tr.  v.  Miller^  14  July  and  see  APAusland  v.  Afontgomerie, 
1837, 2  S.  &  M*L.  866,  aflFg.  14  S.  656.  1793,  M.  2010.   See  Chapter  VIII.  (Im- 

(e)  See  Black's  Tr.  v.  MUkr^  supra;  plied  Trusts). 
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Where  funds  are  vested  in  the  heritors  and  kirk-session  of  a  J^^^*  ^^^ "  *^® 

Poor." 

parish  for  behoof  of  the  poor,  the  trust  may  be  enforced  by  action 
at  the  instance  of  any  of  the  members  of  the  parochial  body  (which 
is  to  certain  effects  regarded  as  a  corporation  (a)  ),  or  at  the  instance 
of  inhabitants  of  the  parish,  alleging  that  they  have  an  interest  in 
the  management  and  administration  of  the  bequest  (6).  A  bequest 
to  the  poor  of  a  parish  is  not  necessarily  confined  to  persons  who  are 
legally  entitled  to  demand  parochial  relief.  This  was  decided  in  an 
action  of  declarator  against  a  kirk-session  entrusted  with  the  manage- 
ment of  a  legacy  "for  the  benefit  and  behoof  of  the  poor  in  the 
said  parish  of  Bathgate/'  concluding  that  the  defenders  were  bound 
to  hold  and  apply  the  same  "  in  affording  relief  to  such  occasional 
or  other  poor  of  the  parish  who  have  no  legal  claim  for  relief  under 
the  Poor  Law  Act,"  8  &  9  Vict.  c.  83  (c).  "  The  poor,"  said 
Lord  President  M^eill  (c?),  "  neither  in  common  parlance  nor  in 
law,  are  the  persons  only  who  are  chargeable  on  the  parish ;  for, 
besides  these,  there  is  another  large  body  of  *  the  poor,'  who  are 
sometimes  and  very  properly  described  as  able-bodied  poor,  and  who 
are  not  entitled  to  parochial  relief;  and,  besides,  there  are  many 
who  may  clearly  be  classed  among  *  the  poor,'  though  having  rela- 
tives bound  to  support  them  because  they  are  poor,  or  from  moral 
duty.  There  are  others,  again,  who  have  just  means  enough  to 
exclude  them  from  right  to  parochial  relief — ^who  have  no  relatives, 
and  who,  from  their  circumstances  of  great  poverty,  are  very  pro- 
perly considered  generally  as  poor.  And  there  do  exist  funds  which 
the  minister  of  the  parish  is  authorized  to  administer  to  all  these 
classes  which  I  have  described, — I  mean  the  collections  at  church 
doors,  and  funds  of  that  kind,  which  are  handed  over  to  the  mini- 
ster and  kirk-session." 

By  the  Act  8  &  9  Vict.  cap.  83,  it  is  enacted,  "  That  where  62d  Section  ot 

111.11  11  ^^^  ^*^  ^^ 

any  property  whatsoever,  whether  heritable  or  moveable,  or  any 

revenues,  shall  at  the  time  of  the  passing  of  this  Act  belong  to  or  be 

vested  in  the  heritors  and  kirk-session  of  any  parish,  or  the  magis- 

(a)  See  E.  of  Galloway  y.  Minister^  (6)  LiddeU  v.  Kirk-Sess.  of  Bath- 

etc.,  of  Dairy,  22  Feb.  1810,  F.  C. ;  gate,  14  July  1854,  16  D.  1076. 
Heritors  of  Humhie  v.  Minis,  ^  Kirk-  (c)  LiddeU  v.  Kirk-Sess.  of  Bath- 

Sess.,  1751,  M.  10555;  Hamilton  v.  gate,  supra;  Hardie  v.  Kirk-Sess.  of 

Minis.,  etc.,  of  Camhuslang,  1752,  M.  Linlithgow^  15  Nov.  1855,  18  D.  37. 
10570.  (d)  Lord  Colonflay.     16  D.  1079. 
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trates,  or  magistrates  and  town  council  of  any  burgh,  or  commis- 
sionersy  trustees,  or  other  persons  on  behalf  of  the  said  heritors  and 
kirk-session,  or  magistrates,  or  magistrates  and  town  council,  under 
any  Act  of  Parliament,  or  under  any  law  or  usage,  or  in  virtue  of 
any  gift,  grant,  bequest,  or  otherwise,  for  the  use  or  benefit  of  the 
poor  of  such  parish  or  burgh,  it  shaU,  from  and  after  a  time  to  be 
fixed  by  the  Board  of  Supervision,  be  lawful  for  the  parochial  board 
of  each  Buch  pariah,  or  ofthe  combination  in  which  such  parish  or 
burgh  may  be  respectively,  to  receive  and  administer  such  property 
and  revenues,  and  the  right  thereto  shall  be  vested  in  such  parochial 
board"  (a). 

On  the  construction  of  this  clause,  it  has  been  held  that  the 
description  of  funds  referred  to  in  the  statute  was  not  intended  to 
include  such  funds  as  appear  to  be  devoted,  either  by  the  terms  of  a 
bequest  or  by  immemorial  usage,  to  the  support  of  a  class  of  poor 
dijGferent  from  or  more  extensive  than  those  who  are  legally  entitled 
to  parochial  relief.  And  therefore,  where  it  appeared  that  a  fund 
mortified  in  1707  had  been  applied  for  the  relief  of  poor  persons 
generally,  including  casual  or  occasional  poor,  the  Court  assoilzied 
the  kirk-session  from  the  conclusions  of  an  action  claiming  the  pro- 
perty on  the  behalf  of  the  parochial  board  of  the  pariah  (b).  In 
this  case  it  was  doubted  whether  property  vested  in  the  kirk-session 
to  the  exclusion  of  heritors  fell  within  the  scope  of  the  vesting 
clause  of  the  statute  (c).  On  the  same  view,  where  a  testator  left 
a  legacy  ^^  to  the  minister  and  kirk-session  "  of  a  parish,  the  Court 
found  that  this  was  not  a  bequest  to  the  heritors  and  Jdrh-^easum^ 
and  did  not  fall  within  the  operation  of  the  52d  section  of  the  Poor 
Law  Amendment  Act  (d). 

Trusts  vested  in  the  heritors  and  kirk-6essions  of  parishes,  in  the 
magistrates  of  burghs  or  other  public  bodies,  for  the  maintenance  of 
schools,  etc.,  may  in  like  manner  be  enforced  at  the  suit  of  indivi- 
dual members  of  the  corporation,  or  by  what  has  been  called  an 
actio  popularisj  at  the  instance  of  inhabitants  interested  in  the  foun- 
dation (e).    The  decisions  relative  to  the  administration  and  appro- 


(a)  8  &  9  Vict.  c.  88,  §  62. 

(b)  Hardie  v.  Kirk-Sess.  of  LinlitJi" 
gow,  16  Nov.  1866,  18  D.  37. 

(c)  18  D.  40. 


(d)  LiddeU  v.  Kirk-Sess,  of  Bath- 
gate, 14  July  1864,  16  D.  1083. 

(e)  See  Kirk-Sess.  of  Monimail  v. 
Efpline,  21  Not.  1828, 7  S.  45;  Mason 
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priation  of  funds  mortified  for  such  purposes  will  be  considered  in 
a  future  chapter. 

Amongst  rights  of  a  quasi  public  nature  which  may  be  pre-  Trust  for  Pre- 
served by  means  of  a  trust,  we  may  include  the  case  of  public  trusts  Benefice, 
for  the  presentation  of  a  clergyman  to  a  benefice.  The  law  of 
Scotland  does  not  look  with  disfavour  upon  the  system  of  presenta- 
tion by  meaos  of  popular  election.  On  the  contrary,  a  conveyance 
of  a  right  of  patronage  to  heritors  or  parishioners,  to  be  exercised  for 
behoof  of  a  congregation,  will  receive  effect,  although  there  may  be 
no  formal  declaration  of  trust  purposes  (a). 

It  may  be  observed  that  the  Act  1690,  cap.  23,  abolishing  Usage  upon 

,  Stsit*  i690« 

patronages,  vested  the  right  of  election  in  the  heritors  and  elders,  cap.  28. 
with  a  veto  in  the  congregation ;  and  although  this  Act  was  repealed 
by  the  10th  Anne,  cap.  12,  there  is  a  reservation  in  §  2  of  the 
rights  of  heritors  and  magistrates  of  burghs  who  had  previously  pur- 
chased the  right  of  presentation  to  their  respective  parishes,  and 
obtained  a  renunciation  under  the  hand  of  the  patron.  The  Act  of 
Queen  Anne  appUes  to  rights  of  patronage  vested  in  those  bodies  in 
virtue  of  deeds  of  renunciation ;  and  in  this  class  of  cases,  accord- 
ingly, the  election  of  a  presentee  will  take  place  in  the  manner  pre- 
scribed by  the  statute  1690,  cap.  23.  With  reference  to  elections 
under  the  statute,  it  has  been  decided  th$it  the  votes  of  the  meeting 
are  subject  to  scrutiny,  and  that  the  minutes  of  the  meeting  are  not 
conclusive  evidence  of  the  proceedings ;  that  the  chairman  has  no 
casting  vote ;  and  that  the  Court  may,  after  a  scrutiny,  declare  the 
party  in  whose  favour  a  legal  majority  of  votes  has  been  given  to 
be  duly  elected  (b).  In  a  case  where  it  appeared  that  the  patrons  of 
the  parish,  prior  to  the  Act  of  Queen  Anne,  had  not  executed  a 
deed  of  renunciation  in  terms  of  the  statute,  but  had  afterwards,  on 
the  narrative  that  the  statutory  sum  of  600  merks  had  been  paid  to 
them  by  the  heritors  and  lif  erenters,  granted  a  deed  of  renunciation 
and  conveyance  in  favour  of  the  heritors  and  kirk-session,  it  was 
foimd  that  the  heritors  and  kirk-session  were  not  bound  by  the 
conditions  of  the  Act  1690,  but  were  clothed  with  an  absolute 

y.  Scott's  Trs,,  23  Jan.  1836,  U  S.  343 ;  (a)  Broum  v.  Johnston^  9  June  1830, 

Milne's  TVs,  v.  Coune,  26  Jan.  1853,  8  S.  899. 

15  D.  821 ;  Ross  v.  HerioVs  Hosp.,  14  (h)  Stirling  v.  CampheU,  1  July  1816, 

Feb.  1843,  5  D.  589.  6  Paton,  238. 
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right  of  patronage,  to  be  exercised  not  by  election,  but  bypresentar 
tion  (a). 

With  regard  to  the  manner  of  appointment  when  the  presenta- 
tion is  vested  in  trustees,  it  has  been  settled  that  the  Court  cannot 
take  cognizance  of  any  proceedings  in  the  nature  of  resolutions, 
minutes,  or  votes  of  the  presenting  body  (b).  The  appointment  can 
only  be  made  by  a  signed  deed  of  presentation ;  and  the  validity 
of  the  election  ivill  depend  entirely  upon  the  number  of  signatures  of 
qualified  electors  adhibited  to  that  deed.  Where  there  are  compet- 
ing deeds  of  presentation,  the  Court  will  accordingly  give  effect  to 
that  one  which  is  signed  by  the  largest  number  of  qualified  pa- 
trons (c). 

It  would  seem  that  if  a  patron  conveys  his  right  to  trustees, 
on  trust  to  elect  a  minister  subject  to  the  approval  of  himself  and 
his  heirs,  the  right  of  veto  reserved  by  the  granter  is  a  personal  pri- 
vilege, and  does  not  fall  to  the  Crown  by  forfeiture  (d). 

The  nature  of  the  electoral  qualification,  where  the  patronage  is 
vested  in  a  popular  body,  was  the  subject  of  inquiry  in  a  recent 
case.  The  patronage  of  the  church  was  vested  by  private  statute 
in  the  ^^  haill  inhabitants "  of  the  parish  (e).  The  following  per- 
sons were  foimd  not  to  be  entitled  to  vote  as  inhabitants,  viz.: 
married  women,  persons  living  in  family  with  their  parents  or  others, 
and  not  being  themselves  householders  in  the  parish ;  also  servants, 
soldiers,  lodgers,  and  visitors,  not  being  householders  in  the  parish, 
and  persons  known  to  be  Papists.  It  may  be  observed,  however, 
that  previous  cases  have  settled  that  a  private  patron  is  not  disqua- 
lified from  presenting  by  reason  of  Papacy  (/).  A  minor  may  vote 
with  consent  of  his  curator  (^),  though  the  vote  of  the  curator  alone 
is  invalid  (A).  Where  the  right  of  presentation  was  vested  by  deed 
in  heritors  and  tenants  in  the  parish,  the  Court  excluded  the  votes 


(a)  CuUen  v.  Sprott,  17  Nov.  1840, 
3  D.  70. 

(6)  Brown  v.  Johnstone^  9  June  1880, 
8  S.  900. 

(c)  Brown  Y.  Johnstone^  supra;  Gra^ 
hamY.  SmiUi,  13  Dec.  1859, 22  D.  187; 
CuUen  v.  Sprott,  17  Feb.  1841,  3  D. 
661. 

(rf)  H.  M.  Adv.  V.  Mag,  of  Stirling, 
6  Feb.  1846,  8  D.  450. 


(e)  Graham  v.  Smith,  18  Dec.  1859, 
22  D.  187. 

(/)  BaUlie  v.  Morriton,  28  Feb. 
1822,  1  S.  863  ;  Presbytery  of  Inver- 
ness V.  Fraser,  10  June  1823,  2  S.  384. 

(g)  Brown  v.  Johnstone,  8  S.  902. 
See  Bankton,  2,  8,  100 ;  More's  Notes, 
p.  43  ;  Connell  on  PansheB,  43. 

(A)  Stirling  v.  Campbell,  1  July 
1816,  6  Paton,  238. 
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of  non-resident  heritors  and  lif erenters,  bnt  found  that  it  was  no 
objection  that  heritors  or  tenants  were  females  (a). 


Section  n. 


OF  UNLAWFUL  PURPOSES. 


Trusts  are  said  to  be  unlawful  as  contraveninfr  the  policy  of  the  Unlawful  pw- 
law,  when  the  trust  purpose  is  either  illefinl  or  immoral  in  itself,  or  gmshed  from 

,  ,  ,  ,  .  '  unlawful  con- 

is  coupled  with  a  condition  of  which  the  law  ivill  not  enforce  the  dition. 

fulfilment  (b).    In  the  first  case,  the  trust  is  altogether  void ;  in  the 

second  case,  the  condition  will  be  annulled,  but  the  trust  purpose 

will  receive  effect  imless  it  is  in  fulfilment  of  a  contract.    In  the 

present  chapter  we  have  to  deal  with  the  nature  of  the  purpose 

only,  the  subject  of  conditions  attached  to  bequests  being  reserved 

for  discussion  for  the  Third  Part  of  this  treatise. 

Unlawful  trusts  include  such  as  fall  under  the  categories  of  ^^^^^^^ 
malum  prohibitum  and  m/xlum  in  se.  There  is,  however,  a  third 
class  of  trust  purposes  which,  though  neither  immoral  in  their  object 
nor  prohibited  by  any  positive  law,  are  yet  discountenanced  on 
grounds  of  public  policy  ;  for  which  reason  the  Court  will  not 
allow  its  process  to  be  used  for  their  enforcement. 

In  illustration  of  what  is  meant  by  trusts  prohibited,  we  may  "^^^  ciaesee 
refer  to  the  case  of  Bhir  v.  Allaru  in  which  it  was  decided  that  a  oonsidemtiona 

'  disanguisned. 

direction  to  pay  "  a  free  liferent  annuity,  exempted  from  all  burden 
or  deduction  whatsoever,"  was,  on  the  assumption  that  it  imported 
an  obligation  for  payment  without  deduction  of  income  ta:!c,  illegal 
imder  the  statutes  5  &  6  Vict.  cap.  35,  and  16  &  17  Vict.  cap. 
34  (c).  Provisions  granted  to  mistresses,  which  are  assumed  to  be 
in  consideration  of  cohabitation  (cQ,  or  to  illegitimate  children  nasci- 
turi  (e)j  are  examples  of  that  class  of  trusts  which  are  unlawful  as 

(a)  Broum  y.  Johnstone^  supra,  9471 ;  Durham  y.  Blackwood^   1622, 

(&)  See  Stair,  1,  12,  4.  M.  9469 ;  A,  v.  5.,  21  May  1816,  F. 

(c)  BImr  V.  AUan,  17  Nov.  1858,  C. ;  Johnstone  v.  M'Ksnxk's  Trs,,  4 

21  D.  16 ;  Rohson  v.  M'Nish,  2  Feb.  Dec.  1835,  14  S.  106. 
1861,  23  D.  429 ;   WaU  v.   Wall,  15  (e)   Wilkinson  v.  Wilkinson,  1  Y.  & 

Sim.  513,  16  L.  J.  Ch.  305.  C.  Ch.  Ca.  657. 

((i)  Hamilton  v.  Bonamy,  1765,  M. 
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being  granted  for  an  immoral  consideratiop  (a).  Trusts  by  which 
the  emolmnents  of  a  public  oiSce  are  appointed  to  be  held  for 
behoof  of  a  party  other  than  the  incumbent,  fall  under  the  third 
head  of  our  enumeration ;  an  instance  of  which  will  be  found  in  the 
case  of  Ord  v.  Hill^  where  an  agreement  to  hold  the  revenues  of 
the  office  of  Keeper  of  the  Register  of  Sasines  for  Renfrewshire  in 
trust,  was  treated  as  an  illegal  contract  (&). 

In  Gordon  v.  Howden  a  reduction  was  brought  of  a  latent  part- 
nership, by  the  trustee  on  the  sequestrated  estate  of  the  ostensible 
partner,  on  the  groimd  that  it  was  illegal  to  enter  into  the  business 
of  pawnbroking,  which  was  the  object  of  the  partnership,  without 
advertising  the  names  of  all  the  partners  in  the  manner  required  by 
the  33d  section  of  the  Act  39  &  40  George  HE.  99.  The  Court  of 
Session  repelled  the  reasons  of  reduction,  holding,  that  as  the  Act 
imposed  a  penalty  for  the  neglect  of  its  provisions,  it  could  not  be 
held  to  nullify  the  contract.  But  the  House  of  Lords  reversed  the 
judgment ;  and  the  case  having  been  remitted  back  to  the  Court  of 
Session,  the  latent  partner  was  found  only  to  be  entitled  to  interest 
on  his  capital,  and  a  commission  for  management,  but  to  have  no 
right  to  a  share  of  the  profits  (c). 

Under  the  provisions  of  the  Navigation  Laws,  which  were  in- 
tended to  prevent  foreigners  from  acquiring  an  interest  in  British 
shipping,  no  interest  in  shipping  property  could  be  created  in  favour 
of  any  other  person  than  the  registered  owner ;  and  the  Courts  of 
law  held  themselves  precluded  from  enforcing  latent  trusts  even 
against  the  person  of  the  trustee  (cf),  unless  perhaps  in  a  question 
between  the  trustee  and  the  creditors  of  the  real  owner  (e).  The 
Act  now  in  force  for  the  regulation  of  British  merchant  shipping  (/) 
prohibits  the  entry  of  any  notice  of  trust,  express,  implied,  or  con- 
structive, in  the  Register  Book,  and  confers  on  the  assignees  of  the 
registered  owner  a  title  which  cannot  be  affected  by  any  trust  in 


(a)  See  Bell's  Prin.  §  37,  where  the 
cases  are  collected. 

(6)  Ord  V.  Hia,  21  May  1847,  9  D. 
1118 ;  Thmtaon  v.  jDow,  16  Feb.  1811, 
F.  C. ;  but  see  Haldane  y.  De  Maria^ 
6  Mar.  1812,  F.  0. 

(c)  Gordon  v.  Howden^  28  April 
1845,  4  Bell,  254,  and  9  Feb.  1853, 


15  D.  378 ;  Fraser  v.  HiU,  17  Jan. 
1852,  14  D.  335. 

(rf)  Colder  v.  Miller,  12  Nov.  1824, 
3  S.  253;  MacarihursY.Mctcbrair,  20 
June  1844,  6  D.  1174  ;  Ordy.  Barton, 
3  July  1846,  8  D.  1011. 

(e)  Scou  v.  Miller,  16  Nov.  1832, 
11  S.  21. 

(/)17&  18  Vict.  c.  104,  §43. 
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the  person  of  the  cedent.  Under  the  present  law^  it  has  been  held, 
that  such  trusts  are  enforcible  in  personam^  against  the  trustee  (a), 
though  not  in  rem  (b). 

In  the  contracts  of  copartnery  and  settlements  of   English  Exclusion  of 

.  ...  ^,  1-  •         1    1  1  Latent  Trusts 

jomt  stock  companies,  it  is  usually  conditioned  that  the  company  by  Deed  of  Co- 
shall  not  be  bound  to  take  notice  of  trusts  in  their  register  of  ^^^  ^ 
transfers,  llie  object  of  this  regulation  being  to  give'  greater 
facility  to  transactions  in  shares,  as  well  as  to  relieve  the  company 
from  embarrassing  claims,  and  such  regulations  being  legitimate, 
they  will  be  equally  binding  on  the  representatives  or  assignees  of 
the  original  shareholders,  as  on  those  parties  themselves.  A  truster 
may  of  course  authorize  his  trustees  to  invest  in  the  securities  of  such 
companies.  In  modem  practice  it  is  almost  universal  to  give  trus- 
tees a  power  to  invest  in  shares ;  and  where  trusts  are  sanctioned  by 
the  company,  no  risk  is  incurred. 

An  heir  of  entail  cannot  create  a  trust  of  the  fee  of  the  estate,  Trnsto  of  TaU- 

''    zied  Interests. 

subject  to  an  obligation  to  reconvey  the  estate  after  his  death  to  the 
heirs  substitute  of  entail.  For  although  a  trust  in  those  terms  is 
not,  in  the  words  of  the  Act  (c),  a  **  deed  whereby  the  samen  may  be 
apprized,  adjudged,  or  evicted  from  the  other  substitutes  in  the 
tailzie,  or  the  succession  frustrate  or  interrupted ;"  yet,  as  it  is  a 
contravention  of  the  statutory  prohibition  against  disponing,  there 
can  be  no  doubt  that  the  granter  of  such  a  trust  would  incur  an 
irritancy.  But  an  heir  of  entail  may  lawfully  execute  a  trust  diA- 
position  of  his  life  interest  in  the  estate  and  of  the  rents  accruing 
during  his  lifetime,  with  a  power  to  the  trustees  to  enter  into  pos- 
session and  administer  the  property.  Such  trusts  have  frequently 
been  ex^uted  for  behoof  of  creditors.  As  they  leave  the  feudal 
estate  in  the  person  of  the  granter  unimpaired,  they  cannot  be  held 
to  import  any  contravention  of  the  fetters  of  the  entail  (d). 

Kents  falling  imder  the  life  interest  of  future  heirs  are  as  much  Bents  of  En- 

^  ^  .  tailed  Pro- 

extra  commercium  as  the  estate  itself ;  and  even  when  they  are  subject  perty. 
to  a  faculty  of  burdening,  the  law  will  not  allow  any  deviation  from 
the  conditions  of  the  power.    Thus  a  power  to  provide  yoimger  chil- 

(a)  Boyd's  Exrs.  v.  Martinis  Ezrs.,  (d)  Fairlie*8  Tr.  y.  Fairlie^  31  Jan. 
16  June  1847,  9  D.  1234.  1860,  22  D.  632  ;  Scottish  Union  Ins. 

(b)  See  Hay  v.  CocJcbum's  Trs.,  19  Co,  y.  Graham,  19  Feb.  1839,  1  D. 
July  1850,  12  D.  1298.  632  ;  Boyd  y.  Boyd,  5  July  1851,  18 

(c)  Statute  1685,  c.  22.  D.  1302. 
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dren  in  three  years'  rent  of  the  estate  is  not  well  executed  by  a  bond 
for  payment  of  the  amount  to  trustees,  on  trust  to  pay  the  interest 
to  children,  and  thereafter  to  invest  the  capital  in  lands ;  nor  can  a 
faculty  of  burdening  the  entail  with  provisions  be  delegated  to  trus- 
tees (a).  But  it  is  no  objection  to  the  exercise  of  such  a  faculty,  that 
it  is  granted  in  satisfaction  of  obligations  in  a  contract  of  marriage  (6). 

By  the  law  of  England,  it  appears  that  conveyances  for  the 
purpose  of  creating  votes  for  the  election  of  members  of  Parliament, 
with  a  private  arrangement  that  no  interest  shall  pass,  are  null  and 
void  (c).  But  in  Scotland,  the  purpose  of  the  conveyance  in  such 
cases  is  not  so  much  regarded  as  the  actual  title  to  the  property ;  and 
accordingly,  although  the  qualification  is  objectionable  under  the  pro- 
visions of  the  Bef  orm  Act,  yet,  as  it  will  not  be  presumed  that  the 
object  in'  view  was  illegal,  the  conveyance  of  the  property  will 
stand ;  the  interest  of  the  beneficiary  being  liable  to  be  dealt  with 
as  in  other  cases  of  latent  trust,  under  the  regulations  of  the  statute 
1696,  cap.  25  (d). 

According  to  EInglish  authorities  («),  a  trust  cannot  be  created 
subject  to  the  proviso  that  the  interest  of  the  beneficiaiy  shall  not  be 


(a)  D.  of  Northumberland  r.  McGre- 
gor, 28  Aug.  1846,  5  Bell^  896. 

(b)  Grier^on  y.  Grienan^  12  Dec. 
1843,  6  D.  203. 

(c)  Lewin,  Tr.,  4th  Ed.  81. 

((0  Lindsay  y.  Giles,  27  Feb.  1844, 
6  D.  771. 

(e)  The  distinction  was  clearly  laid 
down  by  Lord  Eldon,  who  said  {Bran- 
don y.  Robinson,  18  Yes.  429),  that  to 
ezdude  the  assignee  in  bankraptcy,  the 
estate  must  be  given  over  to  some  one 
else,  either  ezpressly  or  by  implication, 
e.<7.,  by  a  residuary  destination.  Words 
of  appropriation  to  the  maintenance  of 
the  grantee, — e,g,,  ^^  for  his  own  per- 
sonal maintenance  and  support,'*  or 
^'  not  to  be  liable  to  his  debts,  engage- 
ments, charges,  or  incumbrances,"  etc., 
— do  not  exclude  the  assignee  (Graves 
v.  Dolphin,  1  Sim.  66) ;  nor  can  his 
right  be  d^eated  by  clothing  the  trus* 
tees  with  discretionary  powers,  e,g,,  to 
apply  the  rents  and  profits  for  the 
maintenance  of  the  granter's  eon,  *^  at 


such  times  and  in  such  manner  as  they 
shall  think  proper  for  his  life,  .  .  . 
and  that  said  son  should  not  have  any 
power  to  sell,  or  mortgage,  or  antici- 
pate in  any  way  the  same  rents  and 
profits"  (Green  v.  Spicer,  1  R.  &  My. 
895 ;  and  Snowdon  ▼.  Dales,  6  Sim. 
524).  As  to  conditions  that  the  estate 
shall  not  be  alienated,  see  Baggott  v. 
Meux,  1  Coll.  138 ;  and  Re  Sanderson, 
8  Jur.  N.  S.  809,  where  such  condi- 
tions were  held  absolutely  void.  The 
only  exception  is  a  trust  for  the  main- 
tenance of  a  marriecf  woman ;  in  which 
case,  not  only  may  the  husband's  rights 
be  excluded  by  almost  any  form  of  po- 
pular language  ( Jarman  on  Wills,  8d 
Ed.  II.  22),  but  that  of  his  crediton 
may  also  be  extinguished  by  the  aid 
of  a  direction  to  trustees  to  pay  to  tiie 
wife,  and  "not  by  way  of  anticipa- 
tion" (Jarman,  II.  24).  A  trust  in 
restraint  of  anticipation  cannot  be  cre- 
ated for  the  benefit  of  a  feme  sole  (Bar- 
ton V.  Briscoe,  603.) 
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alienated,  or  shall  not  be  made  subject  to  the  claims  of  creditors  (a)  ; 
but  the  rule  may  be  evaded  by  the  settlement  of  a  life  interest  upon 
the  beneficiary,  defeasible  upon  alienation,  bankruptcy,  or  insolvency, 
with  a  limitation  over  to  another  party,  in  the  nature  of  a  resolutive 
clause,  on  the  happening  of  these  events  (5).  But  it  seems  that  a 
person  is  not  allowed  to  settle  his  own  property  on  himself  with  a 
limitation  of  this  nature  (c).  The  only  Scotch  case  which  could 
be  supposed  to  sanction  an  alimentary  conveyance  in  fee  is  that  of 
Balderstoney  in  which  the  Court,  with  great  difficulty,  gave  effect  to 
an  alimentary  clause  in  a  destination  to  a  married  woman,  which 
was  coupled  with  an  express  direction  to  trustees  not  to  part  with 
the  capital  during  her  lifetime  (d). 

On  the  principle  that  a  power  to  give  to  another  or  to  withhold  Trust  of  a 
a  fund  implies  also  a  power  to  qualify  the  grant  witli  all  reasonable  mentary  in- 
conditions,  it  is  settled  that  a  party  may  convey  to  another  a  life  in- 
terest in  funds  or  estate,  on  such  conditions  that  it  can  neither  be 
assigned  nor  attached  by  creditors  except  for  alimentary  debts.  No 
particular  form  of  words  is  necessary  to  the  creation  of  an  alimen- 
tary interest  (e).  But  it  would  seem  that  an  alimentary  provision 
will  not  be  protected  if  excessive  (/) ;  and  indeed  it  is  not  easy  to  see 
upon  what  principle  the  mere  application  of  the  term  "  alimentary" 


(a)  See  Lewin,  Tr.,  4th  EcL  78-SO ; 
Jarman  on  Wills,  3d  Ed.  II.  20. 

(  h)  For  example,  the  interest  of  cre- 
ditois  may  be  excluded  by  a  direc-* 
tion,  if  the  liferenter  ^^fidled  in  the 
world,  to  pay  the  produce  to  the 
separate  maintenance  of  his  wife 
and  children"  {Lockyer  y.  Savage^  2 
Stra.  947,  the  ruling  authority) ; 
or  to  pay  an  annuity  to  the  grantee 
only,  not  on  any  account  to  be  alienat- 
ed during  his  life,  with  a  proviso, 
that  ^^  if  so  alienated,  the  said  annuity 
shall  cease  (Dommett  v.  Bedford, 
3  Yes.  149).  But  in  the  cases  of 
Wilkinson  ▼.  Wilkinson,  Coop.  259, 
and  Lear  v.  Leggat,  2  Sim.  479,  and 
other  cases,  resolutive  clauses  of  simi- 
lar import  were  held  to  be  only  di- 
rected against  voluntary  alienation. 
See  Dorsett  v.  Dorsett,  81  L.  J.  Ch. 
122. 


(c)  Lewin,  Tr.,  4th  Ed.  80 ;  Jarman 
on  Wills,  supra. 

(d)  Balderstone  y.  Fulton,  23  Jan. 
1857,  19  D.  298.  The  subject  of  ali- 
mentary trusts  for  married  women  is 
discussed  in  Part  III.  We  note  here, 
however,  that  by  English  law  a  "  re- 
straint on  anticipation  "  loses  its  effect 
upon  the  dissolution  of  the  marriage 
(Barton  v.  Briscoe,  Jac.  603 ;  Jones  v. 
Salter,  2  R.  &  My.  208),  agreeing  with 
the  Scotch  case  of  Martin  y.  Banna- 
tyne,  8  Mar.  1861,  23  D.  705 ;  and  that 
an  alimentary  trust  cannot  be  created 
in  England  in  contemplation  of  a  future 
marriage  {Woodmeston  v.  Walker,  2 
R.  &  My.  197),  contrary  to  the  Scotch 
doctrine. 

(e)  Bell's  Com.  528  (5th  Ed.  1. 128). 
(/)  See,  however,   Monypenny  v. 

E,  ofBuchan,  13  S.  1112,  and  Harvey 
V.  Colder,  2  D.  1099. 
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to  a  destination  could  be  held  to  deprive  the  creditors  of  the  benefi- 
ciary of  their  right  to  the  nse  of  diligence,  or  to  withdraw  the  property 
from  the  operation  of  the  vesting  clause  in  the  Bankruptcy  Act  (a). 
Nor  would  the  addition  of  a  resolutive  clause  avail  to  fortify  the 
title,  as  this  (in  the  case  of  heritable  property  at  all  events)  would 
amount  only  to  the  creation  of  an  imperfect  entail,  defeasible  by 
creditors  under  the  43d  clause  of  the  Entail  Amendment  Act  (b). 

As  to  conveyances  by  a  party  upon  trust  for  his  oum  alimentary 
use,  Lord  Fullerton  was  clearly  of  opinion  that  such  restrictions  were 
inefiPectual  against  creditors,  even  in  a  case  where  the  ostensible 
purpose  of  the  trust  was  the  maintenance  of  the  granter^s  family  (c). 
In  the  same  case,  Lord  JefiFrey  remarked  that  it  was  certainly  not 
in  the  power  of  any  man,  by  calling  his  funds  ^^ alimentaryy^  to 
secure  them  against  the  diligence  of  his  creditors;  though  he 
agreed  with  the  other  judges  in  thinking  that  the  settlement  in 
question  might  receive  effect  as  a  post-nuptial  contract,  to  the  extent 
of  securing  a  moderate  provision  to  the  wife  (d).  On  the  whole, 
it  appears  that  the  law  of  Scotland  is  not  more  favourable  than  that 
of  England  to  restraints  upon  alienation.  The  only  possible  method 
of  reserving  an  alimentary  interest  in  property,  is  by  executing  and 
delivering  a  conveyance  of  the  fee  to  another  party,  or  to  trustees 
for  his  behoof,  with  an  exception  of  the  granter^s  alimentary  life- 
rent ;  and  even  then,  it  would  seem  that  the  liferent  interest  might 
be  adjudged  («). 
If  power  of  When  a  liferent  alimentary  interest  is  limited  to  a  beneficiary, 

disposal  addedf  ,        -  -  i.         .  • 

can  the  Credi-    Under  the  purposes  of  a  trust  disposition,  a  power  may  at  the  same 

time  be  conferred  on  the  liferenter  to  dispose  of  the  fee  either  mortis 
causa  or  by  deed  inter  vivos  (/),  provided  there  is  added  a  desti- 
nation over  in  default  of  the  power  being  exercised  (g).    In  the 


(a)  19  &  20  Vict.  cap.  79,  §  102. 

(6)  11  &  12  Vict.  cap.  86,  §  48. 

(c)  Wright  v.  Barley,  2  June  1847, 
9  D.  1161. 

({Q  Id.  p.  1160 ;  aud  see  Campbell 
v.  Stewart,  13  June  1848,  10  D.  1280 ; 
Darling  v.  Jfctn,  20  Dec.  1857,  14  D. 
296.  The  case  of  SmiUon  v.  Tod,  12 
Dec.  1889, 2  D.  225,  is  not  exceptional, 
for  the  Court  held  that  the  truster  had 
absolutely  divested  himself  in  favour  of 


his  family.  See  Bell's  Com.  528  (5th 
Ed.  I.  128). 

(e)  Barbour  Y,  APMinn,  7  July  1826, 
4  S.  806,  where  the  question  was  also 
raised,  whether  arrestment  was  not  the 
proper  diligence. 

(/)  RoUo  V.  RoOo,  26  Jan.  1843,  5 
D.446. 

(g)  Ness  v.  WaddeU,  8  Feb.  1849, 
Exch.  Rep.;  Alves  v.  Alves,  8  Mar. 
1861,  23  D.  712. 
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case  of  Bollo  v.  Rolloy  it  was  held  that  a  general  disposition  omjiium 
bonorum  to  a  trustee  for  creditors  coald  not  be  construed  as  an  ex- 
ercise of  the  faculty  of  disposal ;  but  as  the  case  was  not  decided 
until  after  the  death  of  the  lif erenter,  the  question  did  not  arise, 
whether  he  could  have  been  compelled  to  exercise  the  power  for  the 
benefit  of  his  creditors  (a). 

A  trust  may,  even  when  not  obnoxious  to  the  charge  of  illegality,  Trnst  in  excess 
be  ineffectual ;  as  when  the  conveyance  is  in  excess  of  the  powers  of 
the  disponer,  or  when  it  disposes  of  property  to  which  other  parties 
have  a  preferable  right.  On  this  ground,  a  trust  of  the  testator^s 
whole  moveable  estate,  without  excepting  legitim,  will  be  ineffectual 
to  deprive  the  children  of  their  legal  portion.  This  is  not  the  place 
in  which  to  enter  on  a  discussion  of  the  doctrines  of  legitim ;  and  we 
only  introduce  the  illustration  for  the  sake  of  remarking  that  a 
father  cannot  withdraw  his  personal  property  from  the  legitim  fund 
by  a  deed  inter  vivoSy  qualified  by  a  reservation,  either  express  or 
latent,  of  the  granter's  liferent  (b). 

It  is  not  in  the  power  of  a  heritable  proprietor  to  perpetuate  the  Legal  order  of 

Succession 

legal  order  of  succession  in  his  family ;  for  this  would  be  to  deprive  cannot  be  per- 
the  heir  of  the  right  of  alienation,  which  is  one  of  the  most  valuable 
incidents  of  property.  On  this  principle,  a  trust  to  entail  an  estate 
upon  the  settlor's  "  lawful  heirs  "  was  held  ineffectual  even  to  fetter 
the  institute ;  who  was  accordingly  found  to  be  entitled  to  a  fee- 
simple  conveyance  (c). 

The  effect  of  annexing;  an  unlawful  condition  to  a  trust  is,  Unlawful  con- 

^  ,  ,  dition  held  pro 

that  the  beneficiary  takes  the  bequest  without  being  bound  by  the  »«>»  scripto. 
condition  (d).     Such  at  least  is  the  rule  in  regard  to  testamentary 
settlements.     But  in  the  case  of  trusts  intended  to  take  effect  inter 
vivosy  which  are  granted  for  onerous  causes,  the  principle  of  the  law 
of  contract,  under  which  the  transaction  would  be  entirely  nullified. 


(a)  The  subject  of  alimentary  trusts 
for  married  women,  and  the  construc- 
tion and  legal  e£Fect  of  clauses  exclud- 
ing the  husband*8  rights,  is  treated  in 
the  Third  Part  of  this  volume. 

(6)  Collie  V.  Pirie's  Trs.,  22  Jan. 
1861,  13  D.  606,  per  curiam, 

(c)  Leny  v.  Leny,  28  June  1860,  22 
D.  1272.  The  question,  Whether  an 
exclusion  of  heirs-portioners  is  a  suffi- 


cient alteration  of  the  legal  order  of 
succession  to  form  the  basis  of  an  entail, 
arose  in  the  recent  case  of  Gordon  v. 
Gordon.  The  Ix)rd  Ordinary  held  that 
the  entail  was  bad ;  but  the  action  was 
afterwards  dismissed  without  a  decision 
of  the  point. 

(rf)  Fraser  v.  Rose,  18  July  1849, 
11  D.  1467 ;  and  see  cases  relative  to 
restraints  on  marriage,  M.  2963  et  seq. 

H 
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comes  into  operation  (a).  Again,  where  the  purpose  of  the  trust  is 
unlawful,  the  principle  is  the  same  as  in  the  case  of  contracts. 
Accordingly,  the  Court  will  neither  assist  the  truster  to  recover  the 
property  (6),  nor  enforce  the  trust  in  favour  of  the  beneficiary  (c). 

Thus,  where  a  party  who  was  desirous  of  having  his  son  ap- 
pointed to  the  office  of  a  minister  in  a  parish  church  agreed  to  pay 
an  annuity  of  L.20  a  year  to  a  rival  candidate  for  the  benefice, 
upon  condition  of  his  withdrawing  from  the  contest,  the  Court 
refused  to  entertain  an  action  foimded  on  the  obligation  {d).  And 
where  a  party  who  had  the  right  of  presentation  to  a  macership  in 
the  Court  of  Session  had  entered  into  certain  illegal  stipulations  in 
connection  with  an  appointment  to  the  office,  the  Court  held,  that 
while  they  could  not  enforce  performance  of  the  stipulations  in 
question,  the  grantee's  breach  of  contract  afforded  no  ground  for 
reducing  the  presentation  (e). 

Restitution  will,  however,  be  enforced  where  the  interests  of 
third  parties  are  affected  by  the  transaction,  as,  for  example,  in  the 
case  of  unlawful  agreements  in  defraud  of  creditors  (/) ;  and  it 
would  appear  that  money  advanced  to  assist  in  carrying  on  an 
illegal  undertaking  may  be  recovered  in  an  action  of  accounting  (g). 
But  although  a  party  claiming  repetition  in  the  character  of  a  cre- 
ditor may  be  thus  favoured,  it  would  seem  that  the  heir  of  a  truster 
is  in  no  more  favourable  a  situation  than  the  truster  himself.  Thus, 
where  a  lease  was  granted  to  a  trustee  for  behoof  of  the  truster^s 
mistress,  on  which  possession  was  enjoyed  for  several  years,  it  was 
held,  in  an  action  of  reduction  by  the  heir,  that  the  trust  having 
been  already  fulfilled,  the  Court  could  not  enforce  restitution  either 
at  the  instance  of  the  granter  or  his  representatives  (A). 


(a)  Stair,  1.  3,  7,  &  8 ;  Erak.  Inst. 
3,  3,  86 ;  Bell,  Pr.  §  49. 

(6)  A,  V.  5.,  21  May  1816,  F. C.  But 
see  Paterson  v.  Shaw^  20  Feb.  1830,  8 
S.673;  (?raAaTOV.Po/iocifc,6Feb.l848, 
10  D.  646 ;  and  Wilkiwion  v.  TFiflttn- 
«m,  1  Y.  &  C.  Ch.  Ca.  667. 

(c)  Johnston  v.  Mackenzie's  Exrs,^ 
4  Dec.  1836,  14  S.  106 ;  Kerr  v. 
M'DowaU,  14  Feb.  1828,  6  S.  646. 

(d)  Maxwell  v.  Earl  of  Galloway, 
1776,  M.  9680. 

(e)  Bruce  v.  Grant,  27  Feb.  1889,  1 


D.  683;  Thomson  v.  Dove,  16  Feb. 
1811,  F.  C. 

(/)  Arrol  v.  Montgomerie,  24  Feb. 
1826,  4  S.  499  ;  Whyte  v.  Johnstone's 
Trs,,  22  Jan.  1819,  6  S.  40.  But  see 
contrh,  M'^TaggarfsRep,  y.  Robertson, 
26  Jan.  1834,  12  S.  338. 

(g)  Gordon  v.  Howden,  9  Feb.  1863, 
16  D.  378.  But  see  contra,  Gibson  v. 
Stewart,  3  Aug.  1840, 1  Rob.  260,  revg. 
12  S.  683. 

{h)  A.  y.  B,,  21  May  1816,  F.  C. 
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Section  in. 

TRUSTS  FOB  ACCUMULATION. 

At  common  law  there  does  not  seem  to  be  any  restraint  upon  Tnwts  for  Ac- 

"  ^         cnmulation  are 

the  power  of  a  settlor  to  direct  the  accumulation  of  the  proceeds  of  <rffoctuai  at 
his  property,  heritable  or  moyeable,  provided  the  purpose  of  the 
accumulation  is  rational,  and  capable  of  being  carried  into  effect  (a). 
An  accunxulation  in  perpetuity,  however,  would  not  be  tolerated ; 
and  there  is  authority  for  holding,  that  although  the  mere  fact  of 
the  accumulation  being  for  purposes  indefinite  and  capricious  may 
not  be  sufficient  to  stamp  the  trust  with  the  character  of  illegality, 
yet,  when  the  settlement  is  ineatricablej  or  when  it  is  intended  for 
too  distant  a  contingency^  it  will  be  ineffectual  at  common  law  (6). 
On  this  ground,  a  reduction  having  been  brought  of  a  settlement 
which  contemplated  the  accumulation  of  the  rents  of  heritable  pro- 
perty for  an  indefinite  period,  for  purposes  not  very  distinctly  ex- 
pressed, but  intended  for  the  ultimate  benefit  of  the  Episcopal 
Church  of  Scotland,  the  Court  referred  the  matter  to  an  account- 
ant ;  and  on  receiving  a  report  from  him  that  it  would  not  be  prac- 
ticable to  carry  into  effect  any  of  the  beneficial  purposes  of  the 
trust,  they  reduced  the  settlement  (c).    The  accumulation,  it  would 
seem,  must  be  not  only  for  a  definite  object,  but  also  limited  as  to 
time  and  amount.     An  instance  of  the  successful  employment  of 
the  power  of  accumulation  for  the  purpose  of  creating  a  fimd  for 
the  support  of  a  charitable  institution,  was  mentioned  by  Lord 
Cuninghame,  in  the  note  to  his  interlocutor  in  the  case  of  Ogilvie^s 
Trs.  (d)y  where  he  states  that  the  fund  bequeathed  by  John  Watson 
for  the  establishment  of  an  hospital  in  Edinburgh,  which  was  ori- 
ginally (in  1781)  only  L.4700,  had,  in  1822,  accumulated  to  the 
sum  of  L.90,000. 

Until  the  extension  of  the  Thellusson  Act,  in  1848,  to  settlements  l>irection  to 

^  '  accumulate 

of  heritable  estate,  the  legality  of  accumulations  of  the  rents  of  Rents  of  Heri- 

.  .  table  Property. 

lands  in  Scotland  fell  to  be  determined  with  reference  to  the  com- 
mon law  principle  here  stated.     In  the  case  of  Strathmore  v.  Strath- 

(a)  BeU'8  Prin.  §  1884 ;  Macnair,  (c)  Mason  v.  Skinner,  6  Mar.  1844, 

1791,  M.  16210 ;  Mwton  v.  Skinner,  6  16  Jur.  422. 

Mar.  1844,  16  Jup.  422.  (^d)  8  D.  1234. 

(6)  BeU'a  Com.,  5th  Ed.  I.  88. 
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moris  Trs.  a  direction  to  accumulate  the  rents  of  an  estate  for  tlie 
term  of  thirty  years,  or  until  the  death  of  the  longest  liver  of  two 
persons  named  in  the  settlement,  for  the  purpose  of  investing  the 
accumulated  fund  in  the  purchase  of  lands  to  he  entailed,  was  found 
not  to  be  reducible  on  the  ground  of  irrationality ;  and  it  was  ob- 
served by  Lord  Brougham,  that  although  there  might  be  good 
grounds  for  setting  aside  an  accumulation  in  perpetuity,  the  Court 
was  not  called  upon  to  say  for  what  length  of  time  the  produce  of 
lands  might  be  permitted  to  accumulate  (a).  In  the  case  of  KeWi^s 
Trs.  V.  Keithj  the  truster's  direction  was  to  retain  the  management  of 
certain  heritable  estates  in  Scotland  until  the  death  of  a  party 
named,  if  she  should  have  no  children,  or  until  the  majority  of  her 
eldest  surviving  child,  if  any;  and  during  that  period  to  levy  and  accu- 
mulate the  rents  and  profits  thereof,  and  lay  out  the  same,  after 
deduction  of  aU  expenses,  in  the  purchase  of  lands  in  Scotland,  to 
be  entailed  in  manner  therein  directed.  The  argument  was  directed 
to  the  question,  whether  the  Act  11  &  12  Vict.  c.  36,  operated  re- 
trospectively, so  as  to  vest  the  produce  of  the  accumulations  in  the 
truster's  heirs-at-law ;  but  it  was  assumed,  in  consequence  of  the 
judgment  in  the  Strathmore  case,  that  the  accumulation  in  question 
was  not  voidable  at  common  law  (6). 

The  period  within  which  accumulations  derived  from  Scotch 
property  may  lawfully  take  place,  will  now  be  determined  in  all 
cases  by  the  provisions  of  the  39  &  40  Geo.  III.  c.  98,  as  extended 
by  the  11  &  12  Vict.  c.  36,  §  41.  Questions  upon  the  construc- 
tion of  the  TheUusson  Act  (c)  may  be  resolved  into  three  heads : 
1st,  as  to  the  nature  and  extent  of  the  accumulations  annulled  by  the 
statute;  2dly,  as  to  the  party  to  whom  such  accumulations  will  result ; 
3dly,  as  to  the  exceptional  accumulations  permitted  by  the  Act. 


Terms  of  the 
Statutory  Be- 
0triotion. 


I.  Nature  and  Extent  of  the  Statutory  Prohibition, 
By  the  1st  section  of  the  statute  of  Geo.  III.,  on  the  narrative 


(o)  Strathmore  v.  Strathmore^ s  Trs.^ 
23  Mar.  1831,  5  W.  &  S.  170-199 ; 
afpg.  8  S.  530. 

(h)  Keith's  Trs,  v.  Keith,  17  July 
1857, 19  D.  1040.     Vide  infra,  p.  124. 

(c)  It  should  have  beeu  called  the 


^Tift-ThellusBon  Act ;  as  it  is  directed 
against  wills  such  as  that  of  Mr  Thcl- 
lusBon,  a  millionaire,  who  left  all  his 
money  to  be  accumulated  for  the  bene- 
fit of  remote  descendants. 
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that  it  is  expedient  that  all  dispositions  of  real  or  personal  estates^ 
whereby  the  profits  or  produce  thereof  are  directed  to  be  accumu- 
lated, and  the  beneficial  enjoyment  thereof  is  postponed,  shoidd  be 
made  subject  to  restriction,  it  is  enacted,  that  no  person  or  persons 
shall,  by  deed,  surrender,  will,  codicil,  or  otherwise  howsoever,  "  settle 
or  dispose  of  any  real  or  personal  property,  so  and  in  such  manner 
that  the  rents,  issues,  profits,  or  produce  thereof  shall  be  wholly 
or  partially  accumulated  for  any  longer  term  than  the  life  or  lives 
of»any  such  granter  or  granters,  settlor  or  settlors ;  or  the  term  of 
twenty-one  years  from  the  death  of  any  such  granter,  settlor,  de- 
visor, or  testator ;  or  during  the  minority,  or  respective  minorities, 
of  any  person  or  persons  who  shall  be  living,  or  in  ventre  aa  mere^  at 
the  time  of  the  death  of  such  granter,  devisor,  or  testator ;  or  during 
the  minority,  or  respective  minorities  only,  of  any  person  or  persons 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other 
assurances  directing  such  accumulations,  would  for  the  time  being, 
if  of  full  age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the 
interest,  dividends,  or  annual  produce,  so  directed  to  be  accumu- 
lated." 

(1.)  With  regard  to  the  question,  What  accumulations  are  for-  linpUed  direc- 

^    '^  °  ...  lions  to  accu- 

bidden  ?  it  was  the  unanimous  opinion  of  the  judges  to  whom  the  muiate  are 

^  .  .  struck  at 

questions  in  Lord  v.  Colvin  (a)  were  remitted,  that  implied  as  well 

as  express  directions  were  prohibited.     In  that  case,  the  testator,  L<rrd  v^  Colvm. 

Peter  Cochrane,  directed  his  trustees  to  divide  the  residue  of  his 

personal  estate,  and  the  whole  accessories  thereof,  between  his  two 

sons  (who  both  died  without  leaving  issue  before  the  conventional 

period  of  payment)  ;  and,  after  the  usual  clause  of  survivorship,  he 

then,  in  the  event  of  their  death  before  the  arrival  of  the  period  of 

payment,  directed  the  trustees  to  convey  the  said  residue,  and  whole 

accessories  thereof,  to  the  eldest  surviving  son,  or  otherwise  to  the 

daughters  of  Mrs  Moorhouse.     On  the  expiration  of  twenty-one 

years  from  the  death  of  the  testator,  Mrs  Moorhouse  was  childless ; 

and  the  testator's  next  of  kin  accordingly  instituted  a  suit  in  the 

Court  of  Chancery,  in  which  they  claimed  the  annual  revenues  of 

Mr  Cochrane's  personal  estate  subsequent  to  the  18th  of  June  1852, 

when  the  period  of  twenty-one  years  expired,  and  until  the  period 

of  payment  should  arrive.      The  construction  of  Mr  (yochrane's 

(a)  Lord  v.  Colvin,  7  Dec.  1860,  23  D.  111. 
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settlement  with  reference  to  the  provisions  of  the  Thelltuson  Act 
having  been  referred  to  the  judges  of  the  First  Division  of  the 
Court  of  Session^  it  was  argued  on  behalf  of  the  executors  of  the 
will,  that  the  testator  had  nowhere  expressly  directed  an  accumu- 
lation of  the  interest,  and  he  could  not  be  supposed  to  have  contem- 
plated the  failure  of  all  the  parties  who  were  instituted  antecedently 
to  Mrs  Moorhouse's  children;  and  as  the  accumulation  had  thus 
arisen  from  a  contingency  unforeseen  by  the  testator,  and  without 
any  intention  to  disappoint  his  immediate  representatives,  the  case 
Opinion  of  the    did  not  fall  within  the  purview  of  the  statute.      But  the  Court 

First  Diyision.  i     •  ^         /» 

held  that  the  thing  prohibited  was  the  actual  accumulation  of  profits 
and  produce  in  consequence  of  the  settlement  actually  made  by  the 
testator,— distinguishing  from  the  case  of  accumulations  resulting 
from  the  operation  of  law,  as  may  happen  where  the  grantee  is  a 
minor  or  insane.  "  If,"  said  Lord  Deas,  "  the  Act  were  to  be  held 
inapplicable  wherever  there  was  no  express  direction  to  accumulate, 
it  would  be  easy  in  all  cases  to  evade  its  operation.  If  it  were  to 
be  held  inapplicable  wherever  it  did  not  appear  that  the  testator 
had  it  in  view  to  evade  it,  that  also  would  favour  evasion,  by  involv- 
ing an  inquiry  into  what  was  passing  in  the  testator^s  mind,  which 
could  not  be  satisfactorily  answered.  ...  I  think  it  enough 
that  the  deed  is  so  conceived,  that  to  carry  out  its  purposes  in  the 
event  which  has  happened,  there  must  necessarily  be  accumulation 
for  a  period  beyond  the  twenty-one  years"  (a). 
Opinion  of  the         This  decision  is  in  accordance  with  the  opinions  expressed  by  the 

Court  of  Chan-  r  r  .^ 

oery.  Court  of  Appeal  in  Chancery  in  the  most  recent  English  case  (6), 

where  Lord  Cranworth,  Ch.,  observed  that  the  distinction  taken 
by  the  Master  of  the  Rolls,  between  an  accumulation  expressed  and 
an  accumulation  implied^  was  an  unsound  and  impossible  distinction ; 
adding,  ^^  If  a  testator  directs  that  to  be  done  which,  as  a  consequence, 
leads  to  an  indefinite  accumulation,  he  must,  within  the  meaning  of 
the  statute,  be  taken  to  have  directed  accumulation."  (c).  It  may 
therefore  be  concluded,  notwithstanding  the  fluctuations  of  opinion 
on  the  part  of  the  Court  of  Chancery  in  previous  cases  ((i),  that  the 

(a)  23  D.  136.  10  L.  J.  Ch.  266 ;  Macdonald  v.  Bryce, 

(6)  Tench  v.  Cheese^  19  Beav.  324,  2  Keen,  276,  7  L.  J.  Ch.  217  ;  Morgan 

L.  J.  Ch.  716.  V.  Morgan,  4  De  Gox  &  Sm.  170,  20 

(c)  24  L.  J.  Ch.  719.  L.  J.  Ch.  109  ;  Elbome  v.  Good,  14 

Id)  EUis  Y.  Maxwelly  3  Beav.  587,  Sim.  165,  13  L.  J.  Ch.  394 ;   Cor- 
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Act  will  in  future  be  taken  to  apply  to  all  settlements  directing 
accumulation,  whether  explicitly  or  implicitly. 

(2.)  The  prohibition  is  understood  to  embrace  accumulations  in  Addition  of 

^    '  *■  .  Simple  Intonst 

every  form.    It  will  be  observed  that  the  preamble  of  the  statute  ^  Capital  is 

_  "ftcoumula- 

supplies  the  interpretati6n  of  the  word  ^^accumulated;"  for  it  is  tion." 
there  used  as  a  convertible  term  with  the  expression^  "  whereby  the 
beneficial  enjojrment  thereof  is  postponed."  Postponement  of  the 
beneficial  interest  in  the  profits  and  produce  of  an  estate  being  the 
criterion,  it  is  obvious  that  the  addition  of  accruing  revenues  or 
dividends  to  capital  after  the  period  of  twenty-one  years  is  "  accu- 
mulation/' whether  the  interest  upon  Buch  annual  dividends  be  also 
accumulated,  or  not  (a). 

In  K^iJis  Trs.  v.  Keith  (b)  there  was  a  conveyance  by  the  Keith's  Trs. 
settlor,  Viscount  Keith,  of  the  residue  of  his  general  estate,  heritable 
and  moveable,  to  trustees,  upon  trust  to  invest  the  same  in  the  pur- 
chase of  lands,  the  rents  of  which  were  to  be  accumulated  until  the 
death  of  his  daughter,  the  Countess  Flahault ;  and  again  invested 
in  lands,  with  power  to  make  intermediate  purchases.  It  was 
attempted  to  bring  this  case  within  the  exception  of  the  statute  as 
to  Scotch  heritage,  on  the  groimd  that  the  accumulations  after  each 
purchase  were  the  produce  of  lands.  But  the  Court  justly  consi- 
dered the  manner  of  accumulation  to  be  iromaterial;  and  as  the 
source  of  the  ftmd  was  a  moveable  estate,  held  that  the  testator's 
representatives  could  not  be  deprived  of  the  beneficial  enjoyment  of 
its  produce  for  more  than  twenty-one  years.  The  same  construc- 
tion had  previously  been  put  upon  the  statute  with  reference  to  a 
bequest  of  L.2000  out  of  a  general  residue,  which  sum  the  testator 
directed  ^^  to  be  invested  in  Government  stock,  and  the  dividends 
arising  therefrom  to  be  again  and  always  invested  in  the  fimds,  and 
to  continue  accumulating  for  100  years  (not  presuming  to  carry 
my  views  further),"  for  the  purpose  of  founding  an  hospital  in 
Dundee.  In  this  case  the  trustees  had  a  power  of  sale,  wliich  it 
was  necessary  to  exercise  in  order  to  realize  the  L.2000,  which  Lord 
President  Boyle  said  was  "  the  nest-egg"  of  the  intended  accumula- 

poration  of  Bridgenorth  v.  Collins,  15      same  case  as  Evans  v.  HeUier,  6  CI.  & 
Sim.  538 ;  Bryan  v.  Collins,  16  Beav.      Fin.  114. 

14.  (h)  Keith's  Trs,  v.  Keith,  17  July 

(a)  Shaw  v.  Rhodes,  1  M.  &  C.  135 ;      1857,  19  D.  1040.     See  on  this  point 

Lord  Ardmillan^B  Note,  p.  1053. 
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ivbich  accu- 
mulations are 
allowed. 


Immaterial 
that  a  Vested 
Interest  is 
created. 


tions.  These  were  accordingly  the  produce  of  moveable  property, 
and  therefore  liable  to  be  cut  down  by  the  statute  (a). 

(3.)  The  period  within  which  accumulations  may  lawfully  take 
place  cannot  be  extended  by  any  act  of  the  testator  beyond  the  ex- 
piration of  twenty-one  years  from  his  own  death,  or  from  the  birth 
of  a  child  then  in  utero.  Accordingly,  the  accumulated  f imd  falls  to 
be  paid  over  at  the  conmiencement  of  the  twenty-second  year  from 
the  testator's  death,  and  not  from  the  date  when  acctunidation  com- 
menced (b) ;  and  the  vicennial  period  is  to  be  reckoned  exclusive  of 
the  day  of  the  testator's  death  (c).  The  different  periods  mentioned 
in  the  Act  are  alternative,  not  cumulative.  None  of  them  exceed 
twenty-one  years ;  and  the  object  of  the  enumeration  evidently  was 
to  exclude  the  supposition  that  any  of  the  cases  of  minority  were 
to  be  regarded  as  exceptional.  It  may  happen,  however,  that  the 
donee  who  is  to  take  the  accumulated  smn  on  the  expiration  of  the 
statutory  period  is  then  an  infant ;  and  in  that  event,  it  has  been 
said,  a  further  vicennial  accumidation  may  take  place.  Nay  more, 
supposing  the  death  of  the  donee  to  take  place  during  minority,  his 
legal  representative  may  again  be  a  minor ;  and  thus,  by  a  series  of 
improbable  contingencies,  the  capital  may  be  tied  up  for  an  indefinite 
period.  But  this  is  not  "  accumulation."  For,  on  the  elapse  of  the 
first  vicennial  period,  the  donee,  although  a  minor  or  incapable, 
takes  a  vested  interest  in  the  annual  revenue,  which  must  be  applied, 
so  far  as  needful,  to  his  support ;  and  in  accumulating  the  surplus, 
the  Court  only  exercises  a  discretionary  power  of  doing  what  the 
minor  might  himself  have  done  had  he  been  sui  juris  (d). 

It  is  clear,  from  the  words  of  the  statute,  that  the  period  of  dis- 
tribution cannot  be  further  postponed  by  merely  giving  a  vested 
interest  to  the  beneficiary  without  the  right  to  demand  immediate 
payment ;  for  the  beneficiary  would  be  entitled  to  the  rents  and 
produce,  as  being  the  person  who  "  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed"  (e). 


(a)  Ogilvk^s  Trs,  v.  Kirk-Sess.  of 
Dundee,  18  July  1846,  8  D.  1231. 

(6)  KeWi's  Trs.  v.  Keith,  17  July 
1857, 19  D.  1057,  per  Lord  Pr.  McNeill. 
The  Court  found  that  the  accumula- 
tions were  null  ^^  from  and  after  the 
period  of  twenty -one  years  from  the 


death  of  lA.  Keith"  (p.  1071).  See 
also  Attor.  -  Gen.  v.  Poulden,  3  Hare,  555. 

(c)  See  Lord  v.  Colvin,  23  D.  114, 
where  it  is  so  computed. 

(rf)  Lord  V.  Colvin,  23  D.  127,  per 
Lord  Ivory. 

(0  39  &  40  Geo.  III.  cap  98,  §  1. 
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(4.)  The  Act  does  not  annul  any  bequest  connected  with  a  direo-  Act  not  recis- 

"■    '  ...  ^"7  ®3ccept  as 

tion  to  accumulate  contrary  to  its  provisions,  but  merely  operates  to  accumuia- 
a  transference  of  the  intermediate  rents  and  produce.  It  f oUows 
therefore,  that  the  trustees  ought  to  retain  the  estate  or  capital 
(increased  by  previous  lawful  accumulations)  during  the  period 
prescribed  by  the  testator,  paying  over  to  the  statutory  appointee 
the  annual  rents  and  produce  after  the  twenty-first  year,  as  they 
arise  (a).  However,  in  the  Dundee  case,  where  there  was  no  party 
to  take  the  acciunulations  but  the  foimdation,  the  Court  held  that 
the  kirk-session  might  take  the  bequest,  free  froin  the  obligation  to 
accumulate  (a). 

n.   Who  is  entitled  to  the  Surplus  Revenues  f 

The  statute  has  provided,  that  '^  the  rents,  issues,  profits,  and  pro- 
duce of  such  property  so  directed  to  be  accmnnlated  shall,  so  long 
as  the  same  shall  be  directed  to  be  accumulated  contrary  to  the  pro- 
visions of  this  Act,  go  to,  and  be  received  by,  such  person  or  persons 
as  woidd  have  been  entitled  thereto  If  such  accumulation  had  not 
been  directed"  (b). 

The  expression  selected  by  the  author  of  the  enactment  is  so  How  far  the 

.  ...  disposal  of 

general,  that  it  can  scarcely  be  said  to  convey  any  distinct  impres-  Surplus  Accu- 
sion  as  to  the  disposal  of  the  resulting  interest.     In  applying  the  quastio  vohm- 
rule  of  the  statute  to  actual  cases,  the  Court  have,  in  addition  to  the 
task  of  eliminating  the  element  of  accumulation  from  the  destination 
of  the  revenues,  to  attempt  the  solution  of  the  problem : — ^Given,  the 
te^stator's  intention  on  the  supposition  that  the  distribution  is  to  take 
place  in  a  certain  event ;  to  find  what  his  intention  would  have  been, 
the  distribution  being  supposed  to  take  place  on  the  occurrence  of 
a  different  event.     Looking  at  the  matter  analytically,  we  may  say 
that  the  question  is  incapable  of  exact  solution  as  a  qucestio  voluntatia.  Surplus  Accu- 
The  general  rule  is,  that  unless  an  intention  is  expressed  of  separating  the  Capital. 
the  accumulations  from  the  capital,  they  shall  be  held  to  follow  its 
destination  as  accessories  (c).     By  this  principle,  the  testator^s  inten- 
tion is  ascertainable  in  one  particular  case,  namely,  where  the  bene* 
ficial  interest  has  vested  before  the  expiry  of  the  statutory  period  of 

(a)  Ogilvie  v.  Kirk-Sess.  of  Dundee,  (h)  39  &  40  G.  III.  c.  98,  §  1. 

18  July  1846,  8  D.  1243,  per  Lord  (c)  Lord  v.  Colvin,  23  D.  131,  per 

Fullerton.  Lord  CurriehiU. 
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accumulation.  Thus,  if  the  direction  were  to  accumulate  for  a 
time  certain,  or  instantly  ascertidnable  by  reference  to  an  event : 
and  then  to  convey  to  A,  B.  and  his  heirs;  the  annual  revenue  would 
of  course  be  payable  to  A.  B.,  or  his  representative  for  the  time 
being.  But  suppose  the  vesting  of  the  capital  is  suspended  by  a 
conditional  institution,  is  A.  B.  entitled  to  the  accumulation?  If 
he  dies  before  the  period  of  vesting,  the  result  is,  that  the  condi- 
tional institute,  who  under  the  settlement  was  entitled  to  the  entire 
inheritance,  gets  only  the  capital  (a).  However,  if  we  suppose  the 
testator  to  have  intended  to  give  the  institute  a  usufruct  for  the  period 
between  the  twenty-first  year  and  the  term  of  payment  (and  some 
arbitrary  supposition  is  required  ea  Jigura  verborum  of  the  statute), 
then,  as  soon  as  further  accumulation  became  illegal,  the  usufruc- 
tuary interest  might  be  held  to  vest  in  the  institute. 
Effect  of  Bur-  The  same  difficulty  occurs  in  the  case  of  a  joint  destination, 

cuuse.  with  the  right  of  survivorship ;  as,  if  a  sum  were  to  be  divided 

amongst  the  children  nominaiim  of  A.  B.  (without  the  use  of  words 
importing  severance).  The  annual  proceeds  must  then  either  result 
to  the  testator^s  heir  or  residuary  legatee,  or  the  Court  must 
proceed  on  the  fiction  of  a  vested  usufructuary  interest. 
If  the  principal  When  the  period  of  vesting  is  contingent  on  circumstances 
the  Surplus  which  do  uot  emerge  until  after  the  twenty-one  years  have  expired, — 
result  to  the  ^'  ^-j  the  possibility  of  an  institute  being  afterwards  bom, — ^the  inter- 
mediate revenues  result  to  the  testator^s  executors  and  their  repre- 
sentatives ;  or  to  the  heir-at-law,  where  they  are  the  proceeds  of 
heritage.  This  was  decided  in  the  cases  of  KeitKs  Trustees  and 
Lord  V.  Colvin^  the  circumstances  of  which  have  been  already 
narrated.  In  the  latter  case  it  was  argued,  on  the  authority  of 
Dick  V.  Gillies  (6),  that  the  proceeds  ought  to  go  to  the  parties  who 
would  have  been  the  testator's  executors  if  his  life  had  been 
prolonged  until  the  expiration  of  the  statutory  period  of  accumu- 
lation. But  this  view  was  strongly  repudiated  by  the  Court,  Lord 
Deas  alone  doubting,  but  not  dissenting.  A  general  residuary 
clause  in  favour  of  existing  persons  would  doubtless  be  sufficient 

(a)  See  Griffiths  v.  Vere,  9  Ves.  127,      73)  on  the  effect  of  succeBBiFe  limita- 
135  ;  Shaw  y.  Rhodes,  1  M.  &  Or.  135,      tion  of  real  estate, 
and  Mr  Lewin»8  remarks  (Tr.,  4th  Ed.  (6)  Dick  v.  Gillies,  4  July  1828,  6 

S.  1064. 
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to  exclade  the  testator^s  legal  representatiyes  (a).  It  would  be 
endless  to  pursue  the  subject  of  the  application  of  intended  ac- 
cumulations through  the  varying  conditions  developed  by  the  law 
of  vesting.  Enough  has  been  said  to  indicate  the  principles  upon 
which  such  questions  are  determined. 

m.   What  Accumulations  are  excepted  f 

The  2d  section  of  the  Act  declares,  "  That  nothing:  in  this  Act  Terms  of  the 

.  .  statutory  Ex- 

contained  shall  extend  to  any  provision  for  payment  of  debts  of  cepttons. 

any  granter^  settlor,  or  devisor,  or  other  person  or  persons,  or  to 
any  provision  for  raising  portions  for  any  child  or  children  of  any 
granter,  settlor,  or  devisor,  or  any  child  or  children  of  any  per- 
son taldng  any  interest  under  any  such  conveyance,  settlement, 
or  devise,  or  to  any  direction  touching  the  produce  of  timber  or 
wood  upon  any  lands  or  tenements,  but  that  aU  such  provisions 
and  directions  shall  and  may  be  made  and  given  as  if  this  Act  had 
not  passed."  And  by  section  third  it  is  declared,  ^'  That  nothing 
in  this  Act  contained  shall  extend  to  any  disposition  inspecting 
heritable  property  within  that  part  of  Great  Britain  called  Scotland^* 
But  this  section  was  repealed  by  the  Entail  Amendment  Act, 
section  41  (6),  which  recites  the  third  section  of  the  Thellusson  Act, 
and  on  the  narrative  that  ^^  it  is  expedient  that  the  provisions  of 
the  said  Act  (39  &  40  Geo.  IQ.)  should  be  extended  to  heritable 
property  in  Scotland,"  enacts,  "  That  the  said  provision  and  enact- 
ment of  the  said  recited  Act  shall  be  and  the  same  is  hereby 
repealed,  and  the  said  Act  shall  in  future  apply  to  heritable 
property  in  Scotland^  As  to  the  disposal  of  the  accumulated 
proceeds  of  property  or  funds  subject  to  the  trusts  of  a  deed 
directing  the  execution  of  an  entail,  we  refer  to  the  second  section 
of  a  subsequent  chapter  on  the  execution  of  such  trusts  (c). 

In  the  absence  of  native  authority  (d)  on  the  construction  of  the  ^  *9  raimng 

^   ^  ^  ^  Portions  for 

second  section  of  the  original  Act,  it  may  be  sufficient  merely  to  Children. 
mention  the  points  that  have  been  decided  in  the  English  Courts. 
By  children  are  to  be  understood  legitimate  children  generally  of 

(a)  PurseU  v.  Newhigging,  25  Nov.  v.  Suttie'a  Trs.,  12  June  1846, 18  Jur. 

1856,  19  D.  71.  442.     Here  a  perpetual  trust  for  rais- 

(Jti)  11  &  12  Vict,  cap  36,  §  41.  ing  provisioiiB  for  younger  children 

(c)  Chapter  XVIII.  Section  II.  was  sustained. 
{d)  There  is  one  Scotch  case, — Sutlie 
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the  granter ;  or  children  specially  named  of  some  other  party  taking 
interest  under  the  wilL  And  such  interest  must  be  substantial,  not 
elusory ;  but  if  substantial,  it  is  no  objection  that  it  is  not  an  interest 
in  the  particular  fund  which  is  made  the  subject  of  accumulation. 
Finally,  it  is  held  that  the  portions  referred  to  are  portions  raised 
out  of  the  revenues^  not  by  adding  the  revenues  to  the  capital.  The 
cases  are  referred  to  in  Mr  Lewin's  treatise  (a). 

The  case  of  KeitKa  Trs.  decided  that  the  41st  section  of  the 
Entail  Amendment  Act  had  no  appUcation  to  trusts  in  existence 
prior  to  that  Act ;  so  that  the  rents  of  heritable  property  might  be 
the  subject  of  continued  accumulation  under  a  pre-existing  trust, 
which  had  been  already  in  operation  for  more  than  twenty-one 
years  (6). 


(a)  Lewin,  Tr.,  4th  Ed.  76.  President  M'Neill'g   opinion,    19    D. 

(6)  Keith's  Trs.  v.  Keith,    See  Lord      1068. 


[    125    ] 


CHAPTER  VII. 

OF  THE  CONSTRUCTION  OF  TERMS  OF 

CONVEYANCE. 

Under  this  head  we  propose  to  consider  the  meaning  and  effect  of  ^^^  ^®~ 
the  various  forms  of  destination  which  are  of  usual  occurrence  in 
trust  deeds,  and  also  the  meaning  of  those  general  terms,  whether 
descriptive  of  the  subject  of  conveyance  or  of  tlie  quality  of  the 
interest  taken  in  it,  which  have  received  a  fixed  construction,  that 
construction  being  either  uniform,  or,  as  in  some  cases  of  variable 
import,  depending  on  intention  presumed  from  the  scope  and  pur- 
pose of  the  deed. 


Section  I. 

OF  THE   TERMS   DESCRIPTIVE  OF  THE  HEIRS   OF  THE 

DESTINATION. 

Before  proceeding  to  an  examination  of  the  meaning  of  par-  Distinction  be- 
ticular  expressions,  it  is  necessary  to  take  some  notice  of  the  dis-  executory  and 
tinction  which  has  been  established  in  the  law  of  England,  not  ^^^^ 
without  some  fluctuation  of  opinion  among  eminent  judges  (a), 
between  executory  trusts  and  trusts  executed,     "  A  trust  executed," 
says  Mr  Lewin,  "  is  where  the  limitations  of  the  equitable  interest 
are  complete  and  final ;  in  the  executory  trust,  the  limitations  of  the 

(a)    Lord  Hardwicke,  for  example,  All  trusts  in  notion  of  law  are  exe- 

said,  "  This  distinction  never  has  been  cutory"  {Bagshaw  v.  Spencer,  1  Ves. 

established  by  any  direct  resolution,  152).      But  his  Lordship  afterwards 

though  said  arguendo;  and  were  it  to  be  renounced  this  opinion ;  Exel  v.  Wal- 

examined  to  the  bottom,  it  might  sound  lace,  2  Yes.  323 . 
strange  how  it  should  be  established. 


J 
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equitable  interest  are  intended  to  serve  merely  as  minutes  or  in- 
structions for  perfecting  the  settlement  at  some  future  period  "  (a). 
In  the  former  class  of  trusts,  the  rule  of  construction  is  to  adhere 
strictly  to  the  fixed  meaning  of  technical  words ;  in  the  latter,  a 
more  liberal  canon  of  interpretation  has  been  thought  justifiable. 
The  doctrine  of  favourable  construction  in  executory  trusts  is 
explained  in  the  following  passage  from  the  opinion  of  the  Lord 
Chancellor  (6),  in  the  case  of  Jervoise  v.  Duke  of  Northumberland : 
"  Where  there  is  an  executory  trust,  that  is,  where  the  testator  has 
directed  something  to  be  done,  and  has  not  himself  completed  the 
devise,  the  Court  has  been  in  the  habit  of  looking  to  see  what  was 
his  intention ;  and  if  what  he  has  done  amounts  to  an  imperfection 
with  respect  to  the  execution  of  that  intention,  the  Court  inquires 
what  it  is  itself  to  do,  and  it  will  mould  what  remains  to  be  done 

so  as  to  carry  that  intention  into  execution But  there 

are  cases  where  the  testator  has  clearly  decided  what  the  trust  is  to 
be ;  and,  as  equity  follows  the  law,  where  the  testator  has  left  nothing 
to  be  done,  but  has  himself  expressed  it,  there  the  effect  must  be 
the  same,  whether  the  estate  is  equitable  or  legal." 

Although  in  the  interpretation  of  technical  words  descriptive  of 
the  class  of  persons  who  are  to  succeed  as  heirs  of  the  destination, 
the  general  rule  of  construction  is  to  give  those  words  the  same 
meaning  in  deeds  of  trust  which  they  would  receive  in  ordinary 
conveyances  (c),  there  is  no  doubt  that  the  law  of  Scotland  sanc- 
tions a  certain  latitude  of  interpretation  in  the  case  of  trusts  of  an 
executory  nature ;  as,  for  example,  where  in  trusts  of  heritable  pro- 
perty trustees  are  directed  to  execute  a  strict  entail  on  a  specified 
order  of  heirs ;  and  the  Court  allows  the  addition  of  a  clause  carry- 
ing the  estate  to  the  eldest  heir-female  (in  order  to  preserve  the 
entail),  where  the  estate  would  otherwise  have  gone  to  heirs 
portioners  (d).      "  The  question,"  said  Lord  Justice-Clerk  Hope, 


(a)  Lewin,  Tr.,  4th  Ed.  85. 

(6)  Lord  Eldon.    IJ.  &  W.  570. 

(c)  BailUe  v.  Tennant,  1766,  M. 
14941;  Murray  v.  Flint,  1774,  M. 
14952 ;  Campbell  v.  CampbeU,  1770, 
M.  14949;  Dykes  v.  Dykes,  9  Feb. 
1811,  F.  C;  Bowie  v.  Bowie,  23  Feb. 
1809,  F.  C. ;  Blair  v.  Blair,  16  Nov. 


1849,   12  D.   110,   per   Lord,  Mon- 
creifP. 

(d)  Sprot  V.  Sprot,  22  May  1828, 

6  S.  833 ;   Forrest's  Trs.  v.  Forrest, 

14  Dec.  1845,  8  J>,  304;  Alexander  v. 

Alexander,  12  Dec.  1849,  12  D.  348, 

per  Lord  FuUerton ;  Hunter  v.  Nisbet, 

14  Nov.  1839,  2  D.  16. 
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^^  being  one  as  to  the  fulfilment  and  execution  of  the  purposes  and 
directions  of  the  truster,  the  Court  have  adopted  the  principle — 
surely  the  only  sound  principle  in  such  cases — of  carrying  out  that 
purpose  in  the  way  warranted  by  one,  and  a  most  natural  construc- 
tion, of  the  terms  employed,  and  in  which  alone  the  express  purpose 
of  the  truster  can  be  secured"  (a).  But  the  Court  will  not,  even 
in  the  case  of  an  executory  trust,  sanction  any  material  deviation 
from  the  terms  of  the  direction ;  and  so,  when  trustees  were  directed 
to  invest  stock  for  behoof  of  the  settlor^s  daughters  in  liferent 
and  their  issue  in  fee,  it  was  found  that  the  trustees  could  not 
confer  a  power  of  disposal  on  the  liferenters  upon  failure  of  issue  (i). 
And  we  shall  see  in  the  sequel  of  the  chapter  that  a  direction 
to  trustees  to  take  securities  in  name  of  a  party  in  liferent  and  his 
children  in  fee,  must  be  executed  literally,  although  the  effect  of 
strict  compliance  with  the  direction  is  to  vest  the  fee  in  the  parent. 

We  refrain  from  entering  more  at  large  in  this  place  upon  How  far  the 

/.  I**  i*i-ii'i«        distinction  is 

the  subject   of    executory   destinations;   for  although  the  pnn-  recoRnisedin 
ciples  applicable  to  the  interpretation  of  such  trusts  are  substan-  Scotland. 
tially  the  same  in  both  parts  of  the  kingdom,  it  cannot  be  said  that 
the  distinction  between  trusts  executory  and  executed  has  been 
recognised  in  Scotland  in  such  a  manner  as  to  necessitate  a  sepa- 
rate discussion  of  the  subject. 

As  to  destinations  to  "heirs,"   "heirs  and  assignees,"  "heirs  5*^^"*^^' 
whatsoever,"  etc.,  when  occurring  in  settlements  or  contracts  of  Assignees," 

.     .  1  .  "  Heirs  what- 

marriage  (c),  it  is  to  be  observed,  that  the  word  "heirs"  is  in  its  soever," etc. 
own  nature  flexible,  and  must  be  construed  secundum  subjectam 
materiam.  Although  in  its  most  simple  acceptation  it  appUes  to  the 
heir-at-law,  yet  a  destination  to  heirs  where  the  subjects  of  convey- 
ance are  moveable, — as,  for  example,  sums  of  money  (d),  personal 
bonds,  the  interest  in  a  contract  of  copartnery  («),  or  a  residuary 
interest  under  a  general  settlement  (/), — ^will  carry  the  subject  to 

(a)  8  D.  307.  Hailes,  87 ;  Kinloch  v.  Kinloch,  1678, 

(6)   Stewart's  Trs,  v.   Stewart,  20  8  Br.  Sup.  218. 
Dec.  1861,  14  D.  298.  (e)  Irvine  v.  Irvine,  15  July  1861, 

(c)  Ab  to  destinations  to  heirs  in  18  D.  1867. 

title-deeds,  they  are  of   no  force  in  (/)  Ersk.  8,  8,  47  and  48 ;  Bank, 

competition  with  a  preyious  unrevoked  8,  5,  51;  Blair  y.  Blair,  16  Nov.  1849, 

general  disposition   (Wetr  v.   Steele,  12  D.  97.    See  Graham  v.  Hope,  17 

1745,  M.  11859).  Feb.  1807,  F.  C. ;   and  see  cases  of 

(d)  Robertson  v.   Robertson,  1766,  Cathcart  and  Angus,  infra,  p.  180. 
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the  executors  or  next  of  kin.  If  the  subject  of  the  conveyance  is 
heritable,  as  landed  estate  or  money  heritably  secured,  a  destination 
to  heirs,  however  inconsiderable  the  property  may  be,  will  be  con- 
strued as  a  settlement  in  favour  of  the  heir-at-law  (a).  If  the 
settlement  embrace  both  heritable  and  moveable  estate,  a  direction 
to  convey  to  heirs  or  successors  is  held  to  import  a  trust  for  the 
heir-at-law  as  regards  the  heritage,  and  for  the  next  of  kin  as  to 
the  moveable  property  (6).  In  one  case  the  word  "heirs"  has 
been  construed  into  "  heirs  of  the  body"  (c) ;  but  this  construc- 
tion was  afterwards  discountenanced  as  too  lax  (d). 

When  the  settlor's  own  children  are  the  parties  to  whom  the 
succession  woidd  fall  in  virtue  of  a  destination  to  "  heirs,"  they  are 
not  regarded  as  favoured  parties ;  and  therefore,  as  the  law  for- 
merly stood,  the  issue  of  predeceasing  children  were  excluded 
from  the  succession ;  because  the  condition  si  hceres  decesserit  was 
held  to  apply  only  to  the  institution  of  heirs  specially  favoured  on 
the  ground  of  relationship  {e\  But  since  the  passing  of  the 
Moveable  Succession  Act,  (/),  grandchildren  take  an  interest  in  the 
succession  by  way  of  representation. 

The  expression  "heirs  whatsoever,"  or  "heirs  whomsoever," 
which  has  the  same  force  as  "  heirs,"  is  employed  in  limited  desti- 
nations to  avoid  the  ambiguity  that  might  result  from  the  use  of 
the  word  "  heirs "  without  addition,  where,  in  a  previous  part  of 
the  deed,  a  more  limited  class  of  heirs  of  the  same  person  has 
been  mentioned.  The  expression  "heirs  whatsoever,"  equivalent 
to  "  heirs-at-law  "(^),  is  therefore  employed,  in  contradistinction  to 
the  heirs  of  the  investiture  elsewhere  mentioned.     The  ordinary 


(a)  Fairservice  v.  White^  1789,  M. 
2317;  Dykes  v.  Dykes,  3  Feb.  1811, 
F.  C. ;  Bowie  v.  Bowie,  23  Feb.  1809, 
F.  C. ;  Home  v.  Watson,  1757,  6  Br. 
Sup.  330 ;  Farqvharson  v.  Farquhar- 
son,  1756,  M.  6596,  2290.  See  cases  in 
Br.  Syn.  2329. 

(b)  Blair  v.  Blair,  supra;  and  see 
Ersk.  3,  8,  47,  as  to  the  relative  rights 
of  heir  and  executor  under  bonds  of 
corroboration  of  heritable  debts. 

(c)  LockJiart  v. E.  ofEgUnton,'\767, 
M.  6370. 


(d)  Tkorhum  v.  Thorhum,  18  Mar. 
1858,  20  D.  829,  836. 

(e)  Black  Y.  Valentine,  17  Feb. 
1844,  6  D.  689 ;  Hamilton  v.  HamiUon, 
8  Feb.  1838,  16  S.  478;  Wisliart  v. 
Grant,  1763,  M.  2310 ;  and  seei^tc/mrrf- 
son  V.  Donaldson's  TV*.,  decided  on  ap- 
peal, 14  Feb.  1862. 

(/)  18Vict.  c.  23,  §1. 

(g)  Douglas  v.  Douglas,  1777,  M. 
14930,  5  Br.  Sup.  467;  Brodies  v. 
Brodie,  1749, 5  Br.  Sup.  466;  Richard- 
son V.  Stewart,  5  July  1821,  F.  C.  and 
1  S.  105;  2S.  Ap.  Ca.  149. 
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constniction  of  the  term  may,  however,  be  made  to  bend  to  the  mani- 
fest intention  of  the  settlor  wherever  construction  is  necessary  to 
make  the  destination  inteUigible  (a).  But  as  the  expression,  ^^  heirs 
whatsoever,"  can,  in  any  view,  mean  no  other  than  the  legal  represen- 
tatives of  the  settlor,  supposition  as  to  the  settlor^s  probable  inten- 
tion is  excluded ;  and  accordingly  a  direction  to  execute  an  entail  in 
favour  of  heirs  whatsoever  (who  are  not  in  law  capable  of  taking  a 
tailzied  succession),  will  not  be  construed  as  implying  an  exclusion 
of  heirs  portioners  so  as  to  create  a  tailzied  destination  (&). 

On  the  question,  whether  a  destination  to  "  heirs  whatsoever  "  Whether  the 

.  ....  Heir  of  Con- 

will  exclude  the  heir  of  conquest,  the  following  distinctions  have  quest  is  ex- 
been  recognised*  It  has  been  settled  by  the  case  of  Miller  v. 
Miller^ 8  Tra.  (c),  that  when  the  succession  opens  to  the  "  heirs 
whatsoever"  of  a  beneficiary  as  conditional  institutes^  the  heir  of  line 
is  the  heir  meant  to  be  designated ;  because  the  party  whose  heirs 
are  in  question  having  died  before  the  succession  opened,  it  could 
not  by  any  stretch  of  construction  be  considered  feudum  novum  of 
him.  The  word  heir,  in  these  circumstances,  falls  to  be  construed  de- 
signativiy  and  in  that  view  must  be  held  to  denote  the  principal  line 
of  succession.  It  is  still  an  open  question,  whether,  in  the  event  of 
heirs  whatsoever  claiming  as  suhstitutes  under  the  destination,  the 
heir  of  conquest  should  not  be  preferred,  seeing  the  lands  actually 
were  conquest  (i.e.,  vested  in  the  institute)  before  the  succession 
opened  to  his  heirs  (d).  Again,  conversely,  if  the  settlor  calls  his  ovm 
heirs  whatsoever,  on  the  failure  of  a  specified  order  of  heirs,  then,  if 
the  succession  has  already  vested  in  one  of  the  parties  specially  called, 
the  settlor^s  heir  of  line,  and  not  the  heir  of  conquest,  is  held  to  be 
called  by  the  expression  "  heirs  whatsoever ;"  for  the  quality  of  the 
settWs  estate,  as  heritage  or  conquest,  in  his  person  is  of  no  mate- 
riality after  the  estate  has  passed  into  other  hands  (e).  But  in  the 
event  of  the  failure  of  all  the  heirs  in  the  specified  line  of  succes- 

(a)  BeU  V.  GrUve,  22  May  1840,  (c)  MUkr  v.  Miller,  19  Jan.  1831, 

2  D.  880;   Hay  v.  Crawford,  1698,  7  W.  &  S.  1,  affg.  9  S.  296;  Boyd  v. 

M.  14899;   M'Lacklan  v.  Campbell,  Boyd,    1774,    M.  8070,   Hailes,  677, 

1767,  M.  2312 ;  and  see  Stair,  3,  6, 12 ;  F.  C. 

Ersk.  3,  8,  48.  (d)  See  Brown  v.  CampheU,  16  Mar. 

(&)  Leny  v.  Leny,  28  June  1860,  1866, 17  D.  769. 

22  D.  1272;  2>:  of  Hamilton  v.  Doug-  (e)  Rohison  v.  Robison,  3  June  1869, 

las,  1762,  M.  4358 ;  Baillie  v.  Tennant,  21  D.  906. 
1766,  M.  14941. 
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MeAninff  of 
**Hein^  where 
conyn'iiiou  di- 
rected. 


sion  before  the  settlory  thereby  throfwing  open  the  saccession  to  heirs 
whatsoever  as  institutes^  Lord  Neaves  thought  the  heir  of  conquest 
might  come  in,  if  the  property  were  conquest,  for  he  is  then  suc- 
ceeding to  his  own  ancestor  (a).  A  destination  to  heirs  and 
assignees  is  held  to  apply  only  to  assignees  of  the  vested  interest ; 
for  so  long  as  the  institute  has  but  a  spes  sitecessioTuSj  his  interest 
cannot  be  assigned  by  deed  or  testament  so  as  to  extinguish  the 
contingent  interest  of  the  heirs  of  the  destination  (6). 

The  rule  that  a  destination  to  ^^  heirs  whatsoever/'  or  ^  heirs  and 
as^gnees,"  carries  the  heritage  to  the  heir-at-law,  and  the  moveable 
property  to  the  executors,  must  be  taken  subject  to  the  explanation 
that  the  intention  of  the  settlor  must  determine  whether  the  whole 
or  any  part  of  his  estate  is  to  be  dealt  with  as  heritable  or  moveable 
succession.  Where  the  ascertainment  of  the  settlor's  intention  de- 
pends upon  the  construction  of  powers  of  sale  or  implied  directions, 
the  character  of  the  succession  as  heritable  or  moveable  is  the  first 
point  to  be  determined.  As  to  that  point,  the  principles  of  interpre- 
tation are  not  exactly  uniform,  but  are  dependent  on  the  manner 
in  which  the  question  arises ;  e.g^  Whether  under  a  destination  to 
heirs  and  assignees  (c),  or  at  the  instance  of  the  Crown  in  an  infor- 
mation for  legacy  duty  {d)y  or  in  a  claim  by  the  heirs-at-law  to  lapsed 
succession  («).  The  subject  is  reserved  for  discussion  in  a  separate 
chapter. 

If  under  a  postponed  distribution  of  a  capital  fund  the  destina- 
tion is  taken  to  certain  parties  nominatim  and  their  ''  heirs,"  and  to 
claim  as  "8iir-  the  suTvivors  of  the  parties  named,  the  heir  of  a  predeceasing 
grantee,  although  he  receives  his  ancestoT^s  share  in  virtue  of  the 
destination,  can  take  nothing  under  the  clause  of  survivorship.    Nor 


"  Heirs"  con- 
ditionally in- 
stituted not 


(a)  21  D.  911 ;  quoted  with  ap- 
proval in  the  judgment  of  the  Court, 
21  D.  916. 

(6)  BeU  V.  Cheape,  21  May  1845, 
7  D.  614. 

(c)  Catkcart  v.  Calhcart,  26  May 
1830, 8  S.  803 ;  Murray  v.  E,  o/Rotkes, 
30  June  1836,  14  S.  1049  ;  Pairkk  v. 
Nichol,  7  Dec.  1838,  1  D.  207 ;  Meik- 
lam's  Trs,  v.  Mrs  Meiklam's  TVa.,  2 
Dec.  1852, 15  D.  159;  Gardner  y,  Ogil- 
vie,  25  Nov.  1867,  20  D.  105 ;  Buch- 


anan  v.  Young,  IS  Mar.  1860,  22  D. 
979  ;  White  v.  White,  28  June  1860, 
22  D.  1335. 

(d)  Adv.'Gen.  v.  WiUiamson,  23 
Jan.  1840, 13  D.  436,  and  Exch.  Bep. ; 
Adv.- Gen,  v.  Anstruther,  2  July  1842, 
13  D.  450,  and  Exch.  Rep. ;  Adv.-Gen. 
V.  Smith,  1  Mar.  1852, 24  Jur.  285,  and 
Exch.  Rep. 

(c)  Neilson  v.  Stewart,  3  Feb.  1860, 
22  D.  646. 
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will  the  conditio  H  sine  Uberis  be  extended  to  such  a  cane ;  for  in  a 
destination  to  survivors  there  is  plainly  no  presumption  of  an  inten- 
tion to  benefit  the  children  of  those  who  do  not  sarvive  (a). 

In  the  case  of  a  succession  openingr  to  the  next-of-kin  of  an  At  what  period 

,         ,  ,         the  character 

institute,  under  a  destination  to  "  A.  and  his  heirs/'  the  following  of  Heir  at- 
questions  may  also  arise.  (1).  Does  the  character  of  "heirs" 
attach  to  the  legal  personal  representatives  of  the  institute,  or  does  it 
attach  to  those  who  would  have  stood  in  that  relation  to  him^  if  he 
had  died  at  the  period  of  vesting  f  The  question  must  be  answered  in 
favour  of  the  legal  representatives.  To  prolong  the  life  of  an  insti- 
tute ^^ion^^um,  for  the  purpose  of  bringing  into  the  category  of 
his  heirs  a  class  of  persons  who  in  fact  are  not  his  heirs,  is  too  violent 
a  construction  to  be  tolerated  by  a  Court  of  law.  The  point  was 
virtually  decided  in  Lord  v.  Colvin  (b) ;  for  although  the  heirs 
whose  ascertainment  was  in  question,  were  those  of  the  settlor  him- 
self, and  although  they  were  conditionally  instituted,  not  by  will, 
but  by  the  force  of  the  Thellusson  Act,  the  logic  of  the  decision  is 
applicable  to  the  present  question.  (2).  Assuming  that  the  succes- 
sion must  flow  in  the  legal  channel,  is  it  confined  to  the  immediate 
heirs  of  the  institute  ?  We  think  not.  Such  of  the  immediate  next- 
of-kin  as  may  predecease  the  term  of  vesting,  transmit  a  spes  success 
sionis  to  their  heirs — not  of  course  by  way  of  "  representation  " 
under  Section  1  of  the  Succession  Act — but  by  force  of  the  desti- 
nation to  heirs ;  ^that  word  being  genus  generalissimum^  and  compre- 
hending heirs  of  the  second  or  any  ulterior  order.  According  to 
this  view,  the  jus  crediti  under  the  settlement  might  devolve  upon 
brothers-uterine  of  an  immediate  next-of-kin,  failing  brothers  con- 
sanguinean ;  or  upon  his  widow,  to  the  extent  of  her  jus  reUctce  (c). 

By  Pearson  v.  Corrie^  it  was  decided,  in  the  case  of  a  simple  insti-  UDoonditionai 
tution  of  the  "  lawful  heirs  of  A.  B.,"  that  if  A.  B.  survive  the  settlor,  Heiis  of  a 
the  vesting  of  the  succession  is  not  to  be  suspended  until  the  death        ^ 
of  A.  B.,  in  order  to  the  ascertainment  of  the  class  entitled  to  suc- 
ceed as  his  heirs;  but,  on  the  contrary,  that  the  presumptive  heirs  of  A. 
B.  may  divide  the  succession  immediately  on  the  testator^s  death  (d). 

(a)  Richardson  v.  Donaldson's  7V«.,  (c)  Ibid.      See  the  Narrative,   p. 

decided  on  appeal,  14  Feb.  1862.  113. 

(6)  Lord  v.  Colmn,  7  Dec.  1860,  23  {d)  Pearson  v.  Corrie,  28  June  1825, 

D.  Ill,  overruling  Dick  v.   Gaiies,  4  4  S.  119. 
July  1828,  6  S.  1065. 
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WyUe. 


*'  Ezecaton  or 
nearest  of  kin.** 


Meaning  of 
"Heirs  Male," 
etc. 


Meaning  of 
'^  Heirs  and 
Children/'  etc. 


In  Maxwell  v.  WylUy  where  a  testator  in  a  certain  event  left  a 
bequest  to  "  the  heirs  who  by  law  would  be  entitled  to  succeed  to  my 
heritable  estate/'  it  was  decided  that  the  bequest  belonged  to  the 
representatives  of  the  person  entitled  to  serve  heir-at-law  to  the  tes- 
tator, and  not  to  the  party  who  would  have  been  heir  had  the  settlor 
survived  the  period  of  distribution  (a). 

In  a  destination  to  ^^  executors  or  nearest  of  kin/'  the  second  term 
is  restrictive  of  the  first ;  so  that  the  husband  of  the  defunct  cannot, 
as  her  '^  executor/'  exclude  the  next  of  kin  from  the  succession  (6). 

When  special  terms  of  destination  are  used  in  trust  deeds,  as  ^^heir 
of  line"  or  of  conquest,  " heir-male,"  and  " heir-female,"  they  have 
the  same  meaning  as  in  other  conveyances.  **  Heir  of  line"  means 
the  heir-at-law  exclusive  of  the  heir  of  conquest  (c).  **  Heir-male 
of  line"  means  heir-male  excluding  the  heir  of  conquest  (d). 
"Heir-female"  applies  to  the  heir-at-law,  whether  male  or  female, 
excluding  heirs-male.  A  destination  to  "  heirs-male,  whom  failing, 
to  heirs-female,"  is  virtually,  although  not  in  all  its  legal  conse- 
quences, equivalent  to  a  destination  to  heirs  whatsoever  on  the  failure 
of  the  male  line  of  descent  («).  "  Heir  of  the  body,"  when  used  in 
reference  to  heritage,  apphes  to  any  person  in  the  direct  line  of 
descent  from  the  institute  (/). 

In  marriage-contract  destinations,  the  terms  "children"  and 
"  bairns"  are  sometimes  used  in  connection  with  the  word  "  heir." 
In  such  cases,  the  word  "  heir"  is  the  governing  term,  and  gives  the 
law  of  the  succession,  unless  such  construction  is  contradicted  by  an 
intention  manifested  in  some  other  part  of  the  settlement.  Thus,  a 
destination  of  moveable  property  to  heirs  and  children  of  the  mar- 
riage, would  in  the  ordinary  case  be  equivalent  to  a  bequest  of  the 
beneficial  interest  to  the  settlor^s  executors ;  though  it  has  been  said 
that  a  power  reserved  to  provide  for  the  yoimger  children  would  by 


(a)  Maxwell Y.  Wylie,  26  May  1887, 
15  S.  1006.  And  see  Lord  v.  Colvin, 
7  Dec.  1860,  23  D.  Ill,  and  caaea  there 
cited. 

(b)  Lawson  y.  Stewart,  24  Jan.  1826, 
4  S.  884. 

(c)  Stair,  8,  6,  10 ;  BeU's  Prin.  § 
1696. 

(rf)  Sinclair  v.  Countess  of  Fife, 
1766,  M.  14944  ;  a£f.  5  April  1767. 


(e)  Dalrymple  v.  Hope  (Bargany 
case),  27  Mar.  1739,  1  Paton,  237; 
Lyon  V.  Blair,  1739,  6  Br.  Sup.  663  ; 
Ewing  v.  Miller,  1747,  M.  2308. 

(/)  Forrester  v.  Hutchison,  11  July 
1826,  F.  G.  and  4  S.  824 ;  Innes  v. 
Ker,  1807,  M.  Tailzie,  No.  13.  The 
Court  does  not  recognise  a  restriction 
to  heirs  of  a  certain  clan  (MGUlivray 
V.  Souter,  12  Mar.  1812). 
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implication  give  the  fee  to  the  heir-at-law ;  for  the  law  does  not 
presume  an  intention  to  create  a  burden  on  the  fee  in  favour  of  the 
fiars  themselves  (a).  On  the  other  hand,  a  destination  of  heritage  in  dispositions 
to  heirs  and  bairns  has  been  interpreted  as  a  gift  to  the  whole  chil-  estate. 
dren ;  as  in  settlements  of  burgage  property  (b)  ;  or  where,  from  the 
position  of  the  settlor,  it  was  presumed  that  he  could  not  have  in- 
tended to  preserve  the  estate  in  his  family  (c)  ;  or  where  an  intention 
to  provide  for  the  whole  family  was  deducible  from  the  terms  of  the 
settlement  (d).  With  regard  to  conquest  heritage,  the  authorities 
are  conflicting  (e),  although  the  latest  decisions  are  favourable  to 
the  right  of  the  whole  children  in  the  case  of  a  general  destination 
of  conquest  to  heirs  (/).  The  reason  for  giving  a  preference  to 
the  whole  children  in  destinations  of  conquest  heritage  was  thus 
forcibly  stated  by  Lord  Eskgrove,  in  a  passage  preserved  by  Mr 
Fraser  (g)  :  "  Where  it  (the  expression  "heirs  and  bairns")  occurs 
in  settlements  of  money,  I  am  clear  that  the  sum  descends  among  the 
whole ;  and  this  is  also  just,  in  considering  settlements  of  cofiqtiesty 
where  land  is  acquired  imder  them,  because  it  is  acquired  with  money. 
But  in  settlements  of  special  heritage,  especially  if  not  burghal,  the 
word  heirs  limits  the  application  of  the  word  baimsy  and  indicates 
that  the  balms  were  meant  to  take  in  their  order  seriatim,  as  the 
law  should  call  them"  (A). 

When  terms  designative  of  issue  are  used  without  the  adjection  3?^^^'n 
of  the  word  "  heirs,"  construction  is  excluded ;  and  accordingly,  "  isau©,"  etc 
whether  the  destination  be  to  balms  (t),  or  to  children  of  the  mar- 


(a)  Bank.  3,  5,  '48 ;  Scott  v.  Scott^ 
1684,  M.  12842  ;  but  see  contra,  Dollar 
v.  DoUar,  1792,  M.  13008. 

{h)  Fairsermce  v.  WhUe,  1789,  M. 
2317 ;  but  see  as  to  burgage  lands, 
Dollar  Y,  Dollar^  supra. 

(c)  JRankine  v.  Rankine,  1786,  M. 
14931,  Elchies'  Notes,  300;  ScotVs 
Crs.  y: Scott,  1760,  M.  985. 

(d)  WUsons  v.  Wilson,  1769,  M. 
12845,  Hailes,  318  ;  Lamond  v.  Lam- 
ond,  1776,  M.  Appx.  Prov.  to  Heirs, 
No.  1 ;  and  see  Erak.  3,  8, 48  ;  Camp- 
heUy.  Campbell,  1739,  5  Br.  Sup.  214 ; 
Home  v.  Watson,  supra. 


{e)  Wilson  v.  Wilson;  Rankine  v. 
Ranhine,  supra ;  AUardice  v.  Smart,  12 
Feb.  1722,  Rob.  Ap.  Ca.  399  ;  and 
see  Stair,  3,  5,  52,  Dirl.  &  St.  72,  in 
fayouT  of  the  children;  and  contra, 
Bank.  3,  5,  50 ;  BeU's  Prin.  §  1977, 
comp.  §  1963  ;  Campbell  v.  Campbell, 
supra. 

(/)  Ponton  v.  Trotter,  24  Jan.  1832, 
4  Jur.  401. 

(jg)  1  Pers.  and  Dom.  Rd.  786. 

(A)  MS.  Note  on  Fairservice  v. 
White,  1789,  Hume's  Sess.  Papers. 

(%)  Brown  v.  Brown,  1680,  M.  12842 
and  2375.  See  Grant  v.  Gunn^s  Trs., 
28  Feb.  1833,  11  S.  484. 
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Exolusion  of 
Legitim. 


riage,  the  succession,  whether  in  lands  (a),  heritable  securities  (b)y 
or  moveable  property  (c),  vests  in  the  whole  children  equally,  sub- 
ject to  the  conditions  of  the  settlement.  A  general  assignation  by 
a  father,  to  children  of  a  second  marriage,  of  an  equal  share  and 
proportion,  along  with  his  other  children  by  his  former  marriage,  of 
all  his  estate  and  effects,  heritable  and  moveable,  vests  the  succession 
in  the  children  of  both  marriages  equally  per  capita  (d).  The  term 
^'  issue,*'  which  is  of  frequent  occurrence  in  Scotch  deeds  of  trust, 
seems  to  be  equivalent  to  liberie  or  descendants.  To  avoid  ambi- 
guity, it  should  be  declared  expressly  that  issue  are  to  succeed  per 
stirpes  («). 

And  if  a  settlor  declare  that  the  provisions  secured  by  his 
ante-nuptial  contract  in  favour  of  ^  the  children  of  the  marriage" 
shall  be  taken  in  satisfaction  of  legitim  and  executry,  the  ex- 
clusion of  legitim  will  be  held  to  apply  to  the  heir  as  well  as  to 
the  younger  children,  although  the  heir's  provision  consists  of  an 
heritable  estate  upon  which  the  portions  are  secured  (/). 

The  subject  of  executory  trusts  of  money  or  heritable  estate  for 

the  purpose  of  investment  in  the  form  of  an  entailed  destination, 

will  be  considered  in  the  subsequent  chapter ;  and  it  will  be  seen 

that,   in   the  interpretation   of  such   trusts,  the  Court  has  put  a 

liberal  construction  upon  the  expressions  "entail"  (y),  "daughter"(A), 

"  substitute"  (t),  etc, 

WoTds  import-         As  to  the  meaning  and  force  of  words  importing  substitution, 

lion.™ "Whom  »  distinction  has  been  taken  between  "and"  as  a  word  of  substitu- 

^'  *^      tion,  and  "whom  failing"  (k).     The  former  is  the  more  flexible 


Executory  des- 
tinatioDS  in 
Entail  Trusta. 


(a)  Herries  v.  Herries^ 


1806, 


Hume,  528 ;  Wilson  v.  WiUon^  14  June 
1811,  Hume,  534 ;  KiW>le  v.  StevensotCs 
Trs,,  16  Feb.  1832,  10  S.  341. 

(h)  Carnegie  v.  Clark,  1677,  M. 
12840. 

(c)  WaddeU  v.  Pollock,  19  June 
1828,  6  S.  999. 

(d)  Bannerman  v.  Bannerman,  15 
Dec.  1801,  Hume,  130. 

(6)  Grant  v.  Gunn's  Tr,,  28  Feb. 
1833, 11  S.  484. 

(/)  Maitlandy.  Maitland,  14  Dec. 
1843,  6  D.  244  ;  KeiiKs  Trs.  v.  Keith, 
17  July  1857,  19  D.  1040. 


(g)  Sprot  v.  Sprot,  22  May  1828,  6 
S.  833 ;  Forrest's  Trs.  v.  Forrest,  14 
Dec.  1845,  8  D.  304. 

(h)  MarHn  v.  Kelso,  24  Feb.  1857, 
2  Macq.  556,  affg.  15  D.  960. 

(t)  Mackenzie  ▼.  Mackenzie  (Sea- 
forth  case),  13  May  1822, 1 S.  Ap.  Ca. 
150,  revg.  24  Nov.  1818,  F.  C. ;  Forbes 
V.  Forbes,  5  July  1853,  15  D.  809 ; 
Seton  V.  Seton,  1  Mar.  1854,  16  D. 
658. 

(k)  As  to  whether  these  words  im- 
port a  conditional  institution  or  sub- 
stitution, see  the  Chapter  on  Vesting. 
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temL  A  bequest  to  A.  aiid  another  nomtnatim  is  not  a  substitution^ 
'  but  a  joint  destination ;  but  a  bequest  to  ^^  A.  arid  his  heirs/'  or  to 
^^  A.  and  his  lawful  children"  or  issue^  is  a  substitution  of  those  per- 
sons on  failure  of  A. ;  and  even  the  addition  of  the  words  '^  in  equal 
proportions"  has  not  the  effect  of  brining  in  the  children  of  A^  die 
institute,  along  with  A.  himself ;  its  effect  being  merely  to  give  a 
divisible  interest  to  the  children  (a).  The  effect  of  the  word  "  and" 
when  used  to  connect  different  orders  of  heirs,  is  to  substitute  those 
mentioned  in  the  second  order  to  each  member  of  the  first  class 
distributively.  Thus,  a  destination  to  the  "  heirs-male  of  the  body" 
of  an  institute,  "  and  the  heirs  whatsoever  of  the  body  of  the  said 
heirs-male,"  gives  the  succession  to  the  heirs  whatsoever  of  the  first 
heir-male  succeeding  to  the  estate;  although,  if  the  expression 
"  whom  failing"  were  used,  the  entire  male  line  of  succession  of  the 
institute  must  be  exhausted  before  the  succession  could  open  to 
heirs  whatsoever  (fe). 


Section  II. 

OF  THE  TERMS  DESCRIPTIVE  OF  THE  NATURE  OF  THE  INTEREST 

CONVEYED. 

With  regard  to  the  effect  of  general  words  descriptive  of  the 
subject  of  conveyance,  the  following  rules  may  be  laid  down : — 

Firsty  A  particular  specification  of  subjects  belonging  to  one  of  Effect  of  par- 
the  two  categories  of  heritable  or  moveable,  although  followed  by  lowed  by 
general  words  ejusdem  generis^  has  the  effect  of  restricting  the  con-  ^ludm  generis 
veyance  to  the  kind  of  subjects  specially  enumerated.     On  this  prin- 
ciple, a  conveyance  of  insight  plenishing,  household  furniture,  and 
other  moveable  goods,  was  held  not  to  include  nomina  debitorum  (c). 
So  also  it  was  held,  that  a  conveyance  of  "  all  my  plate,  and  horses,  and 
"  moveables  whatsoever,"  would  not  include  a  personal  bond,  seeing 
that  there  was  no  mention  in  the  enumeration  of  moveable  rights  (d). 

(a)  Edward  v.  Shiell,  12  Feb.  1848,  (c)  Kerr,  Young,  1745,  M.  2274. 

10  D.  685 ;  Grant  v.  Gunn's  TV.,  28  (d)  Dunbar's  Trs,  v.  Dunbar,  15 

Feb.  1833,  11  S.  484.  Jan.  1808,  Hume,  267 ;   Mochrie  v. 

(6)  Lockhart  v.  MacdonaM,  15  Mar.  Linn,  1736,  M.  5018. 
1842,  1  Bell,1202,  aflfg.  15  S.  376. 
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And  in  a  more  recent  case  (a),  it  was  held  that  the  expression, 
^  whole  other  moveable  estate,''  following  an  enmneradon  of  cor- 
poreal moveables,  did  not  enlarge  the  right  of  the  disponees  to  the 
e£Fect  of  including  moveables  other  than  corporeal  (6). 
When  the  Secondly j  General  words  following  a  particular  ennmeration, 

i^jpiy  to  differ-  apphcable  to  a  different  description  of  estate,  receive  effect  accord- 
'^^^^''^      ing  to  the  natnral  meaning  of  the  words  {c).    Thus,  a  disposition  of 
"every  subject,  whether  heritable  or  moveable"  (d),  or  ** every 
moveable  and  immoveable  subject"  («),  in  conjunction  with  enu- 


(a)  CanewdTs  Tn.  ▼.  CaneweU,  9 
Feb.  1858,  20  D.  516. 

(6)  It  fleems  the  general  rale  in 
England  is,  that  words  of  a  oomprdien- 
sive  import  only  receive  their  foil  ex- 
tent of  operation  where  the  f onn  of 
the  diqnsition  is  not  restrictive.  For 
example,  in  a  gift  of  fnrnitoie,  plate, 
household  goods,  and  other  goods^  to 
one  person,  and  the  residne  of  per- 
sonal estate  to  another,  the  Court,  not 
to  disappoint  the  residaaiy  l^atee, 
restricted  the  words  "other  goods *^ 
to  corporeal  moreables  (Woolcowb  v. 
Woolcomb,  3  P.  W.  112);  and  in  a 
later  case,  the  Chancellor  of  Ireland, 
Lord  St  Leonards,  ruled  that  the  words 
"  all  other  chattel  property,"  annexed 
to  a  bequest  of  household  furniture, 
plate,  and  house-linen,  must  be  held  to 
mean  other  chattel  property  ejiadem 
generis,  partly  on  the  ground  that 
there  was  a  subsequent  residuary  gift 
{Lamphier  v.  Despard,  2  D.  &  War.  59  ; 
see  also  Barrett  v.  White,  24  L.  J.  Gh. 
724).  In  the  most  recent  case  a  bequest 
of  "  The  whole  of  my  capital  in  ready 
money,  and  tn  bank  billets  '*  (Russian 
paper),  was  held  to  imply  only  a  spe- 
cial bequest  of  the  subjects  described ; 
the  Lords  Justices  reserving  their 
opinion  as  to  the  law,  the  word  "and" 
had  been  used  instead  of  "  in,"  (Wylie 
V.  Enohin,  29  L.  J.  Ch.  341 ;  AfFd.  3 
April  1862). 

(c)  In  Woolam  v.  Kenworthy,  9  Yes. 
137,  a  residuary  gift  of  ^*  estate  " 
was  restricted  to  personalty  by  the 


controlling  effect  ol  the  context,  al- 
though the  will  contained  a  specific 
devise  of  lands;  Lord  Eldon  observing, 
that  the  question,  whether  *'*'  all  my 
estate  and  effects"  will  include  real 
estate  or  not,  depends,  first,  on  the 
immediate  context  of  the  will ;  and, 
secondly,  on  the  general  form  and 
scheme  of  the  will  as  demonstrating 
intention.  A  similar  decision  was  pro- 
nounced by  the  King's  Bench  in  Hel- 
ling V.  Geud,  2  B.  &  P.  N.  R.  214,  on 
the  constraction  of  the  word  ^^  pro- 
perty," followed  by  an  ammeration  of 
^*  goods,  stock,  ImUs,  bonds,  book  debts, 
and  securities."  When  the  law  be- 
came  more  settled,  the  rule  was  laid 
down  absolutely,  that  unless  an  inten- 
tion to  restrict  appear  from  the  context 
of  the  will,  general  words,  although 
associated  with  words  descriptive  of 
personalty,  will  carry  the  real  estate. 
^^  The  doctrine  of  modem  cases  is,  that 
where  there  is  nothing  to  qualify  the 
word  '  estate,*  it  will  carry  real  as  well 
as  personal  estate ;  and  the  contrary 
intention  ou^t  to  appear  to  induce 
the  Court  to  put  npon  that  word  a  less 
extensive  signification  than  it  natu- 
raUy  bears."  (Per  Sir  W.  Grant  in 
Barnes  v.  Patch,  8  Ves.  607.)  The 
cases  are  fully  commented  on  in  Jar- 
man,  I.  681  et  seg, 

(<0  Glover  v.  Brough,  7  Dec.  1810, 
F.  C. 

(0  Welsh  Y.  Caimie,  28  June  1809, 
F.  C,  and  case  there  cited.  Comp. 
Brand  v.  Brand,  1734,  M.  15941. 
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meratdve  words,  is  a  good  conveyance  of  lands  and  heritages.  The 
rule,  that  "estate"  (a)  carries  both  real  and  personal  property  (which 
is  a  rule  of  general  jurisprudence),  was  authoritatively  settled  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  case  of  The  Mayor 
of  Hamilton  v.  Hodson^  decided  on  appeal  from  the  Court  of  Chan- 
cery in  Bermuda  (6).  Lord  Brougham  observed :  "  The  word 
^  estate,'  is  genus  generalisdmumy  and  will  by  its  own  proper  force, 
without  any  proofs  aliunde  of  an  intention  to  aid  the  construction, 
carry  the  realty  as  well  as  personalty ;  and  is  not  to  be  confined  and 
restrained  to  personalty  only,  unless  there  is  a  clear  intent  expressed 
in  other  parts  of  the  wiU,  to  be  gathered  either  from  the  will,  or 
from  the  way  in  which  the  word  is  used  in  the  particular  part  of  the 
will  where  the  contested  use  of  it  arises  "  (6). 

Thirdly y  But  the  words  of  general  conveyance  must  be  such  as  are  General  words, 
appropriate  to  the  quality  of  the  property  meant  to  be  conveyed,  other-  m^gt  ^e  a^pro- 
wise  the  intention  cannot  receive  effect.     For  example,  "  goods  and  ^^*^ 
gear,  whether  heritable  or  moveable,"  is  an  obvious  misnomer  unless 
intended  to  apply  to  heirship  moveables.  A  conveyance  in  those  terms 
is  therefore  ineffectual  to  carry  even  a  lease  of  heritable  property  (c). 
It  would  seem  that  a  general  conveyance,  however  broad,  does  not 
operate  as  a  revocation  of  a  previous  alimentary  provision  (d). 

Although  there  are  decisions  determining  that  the  general  words,  mat  words 
^^  means  and  effects,  heritable  and  moveable,"  are  inoperative  as  a  Heritage, 
conveyance  of  heritable  property,  such  as  bonds  or  leases  («),  it 
would  seem  that  they  are  sufficiently  descriptive  of  the  universitaa 
of  the  settlor^s  estate  as  to  receive  effect  according  to  the  intention 
when  occurring  in  the  less  formal  clauses  of  a  trust  disposition,  as, 
for  example,  in  a  destination  of  residue  (/).    At  all  events,  they 


(a)  See  NeiUon  y.  Stewart,  22  D. 
647. 

(6)  Mayor  of  Hamilton  v.  Hodson, 
6  Moore,  P.O.  Ca.  76,  see  82. 

(c)  See  Paterson  v.  Farish,  9  Feb. 
1800,  Hume,  128 ;  Sutherland  v.  Jeffrey, 
Feb.  1805,  Hume,  138  ;  Ro88  y.  Ross, 
1770,  M.  5019,  andaeeM.  voce  "Gene- 
ral Aasigiiation.*' 

(d)  Thomson  v.  LyeU,  15  S.  32. 
le)  Brown  v.  Bower,  1770,  M.  5449 ; 

Cocld>um  y.  Cockbum,  18  Nov.  1803, 


Hume,  131.  "MeauB  and  estate'*  seems 
to  be  the  most  appropriate  general  ex- 
pression when  heritage  is  meant  to  be 
included,  and  the  words  "heritable 
and  moveable  **  should  be  added.  See 
E.  of  EgUnton^s  case,  infra. 

(/)  Adv.'Gen,  v.  Williamson,  infra, 
"Effects,  of  what  nature  and  kind 
soever,"  in  a  conveyance  to  trustees, 
held  by  Lord  Langdale  to  include  real 
estate,  in  M,  ofTitchfeldY.  Homcastle, 
2  Jur.  610. 
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What  words 
will  cany 
lands  held 
under  a  defec- 
tive Entail. 


have  been  so  interpreted  in  the  residuary  destination  of  a  general 
succession^  where,  in  consequence  of  an  implied  direction  to  sell,  it 
was  held  that  the  settlor  had  intended  to  deal  with  the  beneficial 
interest  as  a  moveable  succession  (a).  "  Heritage,"  being  equivar 
lent  to  heritable  estate,  is  a  perfectly  general  term,  and  carries 
everything  that  would  have  gone  to  the  heir-at-law,  including 
leases  (6).  On  the  principle  of  favourable  construction  in  executory 
trusts,  a  special  legacy  of  heritable  property,  expressed  in  words  of 
bequest,  will  receive  effect  according  to  the  intention,  provided  there 
is  a  good  dispositive  conveyance  to  the  trustees  (c). 

Whether  a  general  conveyance  of  heritable  estate  will  carry 
property  held  under  the  conditions  of  a  defective  entail,  is  a  ques- 
tion of  intention  to  be  resolved  on  somewhat  similar  considerations 
to  those  which  have  obtained  in  questions  between  heirs  of  the  in- 
vestiture and  general  disponees.  Thus,  a  disposition  to  trustees  of  a 
small  subject — ^about  forty-five  acres — "  and  all  other  lands,"  was 
held  not  to  operate  as  a  conveyance  of  a  considerable  entailed  estate 
in  a  question  with  the  heir  of  the  investiture  (d) ;  while,  on  the  other 
hand,  a  disposition  by  an  heiress  of  entail  to  the  next  substitute  be- 
neficially of  ^^  her  whole  means  and  estate,  heritable  and  moveable," 
was  sustained  as  a  title  of  possession  to  prescribe  immunity  from 
the  conditions  of  the  trust  in  virtue  of  which  the  entail  had  been 
executed  (e). 


(a)  Adv.'Gen.Y.  WUUamsony  23  Jan. 
1840,  Ezch.  Rep.  &  13  D.  436  (affd. 
16  Mar.  1843,  2  BeU,  89).  It  would 
seem,  on  the  authority  of  English  pre- 
cedents, that  the  appointment  of  a 
*^  residuary  legatee*^  carries  the  realty, 
if  the  deed  contains  a  general  convey- 
ance of  real  and  personal  estate  to  trus- 
tees. See  the  cases  of  Evans  v.  Cros- 
bie,  15  Sim.  600,  where  a  testator  gave 
all  his  real  and  personal  estate  to  trus- 
tees, upon  trust  to  pay  certain  legacies, 
and  appointed  his  brother  to  be  his  re- 
siduary legatee ;  and  Wildes  v.  Davies^  1 
Sm.  &  6if.,  where  the  appointment 
was  made  by  a  codicil  to  a  trust  settle- 
ment, conveying  freehold,  copyhold, 
and  leasehold  estates,  and  also  person- 
alty, with  a  direction  to  sell,  etc.  Other 
words  properly  applicable  to  personalty. 


as  "worldly  goods"  {Wright  v.  Skel- 
ton,  18  Jul.  445),  '^  personal  estatee" 
(TqfieU  v.  Tqfield,  11  East.  246),  "  said 
house,  goods  and  chattels"  {Roe  y. 
Walker,  3  B.  &  P.  375),  have  been 
extended  to  real  estate  by  force  of  the 
context ;  but  it  is  very  doubtful  whe- 
ther such  cases  would  be  received  as 
precedents  by  the  Court  of  Session. 

(b)  Duncan  v.  Roe,  15  Feb.  1810, 
F.  C. 

(c)  Redfordr,  Redford,  5  Dec.  1816, 
Hume,  884. 

(d)  Hepburn  v.  Hepburn,  10  Feb. 
1860,  22  D.  730. 

(c)  E.  of  Eglinton  v.  E.  of  Eglin- 
ton  et  al,  28  May  1861,  23  D.  1369. 
See  Weir  v.  Steele,  1745,  M.  11359; 
Thomson  v.  Lyell,  supra. 
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Some  other  expressions  of  common  occurrence  in  dispositive 
clauses  and  residuary  destinations  maj  be  briefly  noticed.  ^^  Sor- 
plns"  is  equivalent  to  ^'  residue ;"  and  in  estimating  its  amount,  all 
legacies  and  debts  must  be  deducted  (a).  "  Free  rents"  is  eqidvar 
lent  to  surplus  produce  of  heritable  property.  Interest  on  herit- 
able debts,  and  the  expenses  of  the  trust  are  to  be  deducted  (6). 
"  Interest  of  free  money"  has  been  held  to  include  the  surplus 
annual  proceeds  of  the  whole  of  the  settlor^s  moveable  funds,  whether 
invested  in  securities  or  in  bank,  under  deduction  of  debts,  but  not, 
as  it  would  seem,  of  legacies  (c).  But  by  a  later  decision  (d)  it  was 
ruled  that  '^  surplus  cash,"  which  in  a  popular  sense  may  be  said 
to  be  synonymous  with  "  free  money,"  would  not  carry  securities, 
such  as  bonds  or  bills,  although  the  testatrix  had  left  no  other  funds 
except  what  she  had  invested  in  such  securities  (e). 


"  Surplnfl," 
'*  Frae  Bents," 
*'  Intereet,"  etc 


(a)  Hamilton  v.  Bennet^  14  Feb. 
1832,  10  S.  330. 

(h)  Morrison  v.  Knight's  Trs.^  14 
Feb.  1837,  15  S.  560. 

(c)  Smith  y.  Donaldson^  10  June 
1829,  7  S.  734. 

(d)  Jarvie  v.  Pearson,  5  July  1860, 
22  D.  1395. 

(e)  The  following  abstract  of  the 
leading  Engliab  decisions  on  the  con- 
strnction  of  words  descriptiye  of  the 
subject  of  the  bequest  may  find  a  place 
here,  though,  in  the  strict  order  of  ar- 
rangement, many  of  them  ought  rather 
to  be  treated  under  the  head  of  Special 
Legacies : — 

Effects. — "  Effects  of  what  nature 
or  kind  soever,*^  in  a  special  legacy, 
held  not  to  comprise  the  general  resi- 
due, per  Sir  W.  Grant  in  RawUngs  v. 
Jennings,  13  Yes.  39 ;  and  see  Hotham 
V.  Sutton,  15  Ves.  319. 

Goods,  —  '^  Household  furniture, 
plate,  ....  and  all  other  goods  of 
whatever  kind,''  left  to  A.,  followed  by 
pecuniary  bequests  to  B.,  C,  and  D. 
Lord  Langdale  held  that,  in  conse- 
quence of  the  subsequent  bequests,  the 
general  words  must  be  restricted  to 
goods  ejusdem  generis  (  Wrench  v.  Jut- 
ting, 3  Bear.  521).     **  Goods,  wearing 


apparel  of  what  nature  and  kind  so- 
ever, except  my  gold  watch,"  held  by 
Lord  Hardwick  to  comprise  wearing 
apparel,  personal  ornaments,  and  fur- 
niture. *^  All  goods  and  things  of 
every  kind  and  sort  whatever,"  which 
should  be  found  in  a  certain  closet,  held 
not  to  include  cash  (^Roberts  v.  Kuffin, 
2  Atk.  113 ;  and  CHbhs  y.  Lawrence^ 
30  L.  J.  Ch.  170).  "  Jewels,  plate, 
and  other  goods"  held  to  include  resi- 
due (per  Sir  J.  K.  Bruce  in  Parker  v. 
Marchant,  1  Y.  &  C.  290). 

Property. — "  All  my  property,  of 
whatever  nature  or  kind,  in  a  certain 
house,"  held  not  to  carry  mortgage 
securities,  personal  bonds,  or  bankers^ 
receipts,  on  the  ground  that  these  have 
no  locality  (per  Lord  Redesdale  in 
Fleming  v.  Brooke,  1  Sch.  &  Lef .  318). 
*'  Monies,  goods,  etc.,  my  property," 
held  by  Sir  J.  Leach  to  be  sufficient  to 
pass  the  reddue  {Kendall  v.  Kendall, 
4  Russ.  360).  ''L.1000;  also  my 
wines  and  property  in  England ;"  held 
by  Lord  Gottenham  that  the  whole 
property  in  England,  consisting  of 
wines,  stock,  cash  in  bank,  etc.,  was 
bequeathed  (Arnold  v.  Arnold,  2  My. 
&  K.  365.) 

Personal  Estate, — ^This  expression  is 
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Legacy  of 
Interest  may 
carry  the  Prin- 
cipaL 


Extent  of  the 
Interest  con- 
veyed to  the^ 
Beneficiary. 


Where  a  legacy  is  given  of  the  interest  of  a  fund  without  appro- 
priating the  capital,  it  seems  to  be  a  simple  question  of  intention 
whether  the  capital  is  intended  to  vest  in  the  legatee.  And  this 
would  also  seem  to  be  the  principle  of  construction  followed  in 
England ;  the  rule  that  a  bequest  of  interest  includes  the  principal, 
as  stated  by  English  writers  of  authority,  being  qualified  by  the 
observation,  that  the  construction  must  be  consistent  with  what  ap- 
pears to  be  the  intent  of  the  testator  (a).  In  SandersorCs  Execur- 
tors  V.  Kerr  (i),  a  bequest  of  capital  was  implied  from  a  direction 
to  executors  to  invest  L.2000  for  the  benefit  of  the  testator's  son 
and  daughter  equally,  and  as  to  each  of  the  shares,  to  pay  the  in- 
terest thereof,  or  apply  it  to  the  use  of  his  said  son  and  daughter, 
subject  to  the  declaration,  "  that  I  leave  it  to  my  executors  entirely 
in  what  manner  to  apply  these  sums,  whether  to  pay  the  same 
directly,  or  apply  it  and  pay  it  to  others  for  behoof  of  my  son  and 
daughter  "  This  case  may  be  compared  with  Bumsidss  v.  Smith  (c), 
where  a  direction  in  nearly  similar  terms  wa^  held  to  import  only  a 
discretionary  power  in  the  trustees,  which  had  lapsed  by  non-exer- 
cise during  the  lifetime  of  the  beneficiaiy. 

The  next  point  falling  to  be  considered  with  reference  to  the 
construction  of  destinations,  is  the  extent  of  the  interest  conveyed. 
It  is  the  more  necessary  to  attend  carefully  to  the  legal  meaning  of 


namen  generale  for  personalty;  see 
Martin  v.  Glover,  1  Coll.  269. 

Estate  and  Effects. — ^We  have  al- 
ready seen  (p.  136,  note)  that  the 
word  *'*'  estate,"  although  foUowed  by 
an  enumeration  of  corporeal  move- 
ables, conveys  the  real  property,  and 
a  fortiori  it  carries  the  personalty 
{Fisher  v.  Hepburn,  14  Beav.  267). 

Capital. — See  Wylie  v.  Enohin,  29 
L.  J.  Ch.  341,  and  cases  there  cited. 
The  meaning  of  words  which  in  ter- 
minis  are  descriptive  only  of  specific 
subjects  will  fall  to  be  discussed  in  the 
chapter  on  Legacies. 

(a)  Roper  on  Legacies,  II.  1475 ;  Wil- 
liams on  Executors,  5th  Ed.,  XL  1074. 
To  this  extent  at  least  the  doctrine 
appears  to  have  been  fixed  by  Sir  W. 
Grant's  judgment  in  Page  v.  Leav 


ingwell,  that  in  the  case  of  a  legacy  of 
stock,  "  an  indefinite  gift  of  the  divi- 
dends gives  the  absolute  property  of 
the  stock*'  (16  Ves.  463-7).  This  is 
considered  so  well  settled,  that  in  a 
recent  case,  where  a  testator  gave  his 
servant  the  half-yearly  interest  of 
L.IOOO  stock,  with  a  power  of  disposal 
(which  would  natundly  imply  an  in- 
tention to  give  a  life  interest  only), 
Sir  John  Romilly  ruled  that  it  was  an 
absolute  gift  to  the  legatee,  *'*'  with  a 
superadded  power  to  dispose  of  it  by 
her  will,  but  which  does  not  derogate 
or  detract  from  the  prior  absolute 
gift"  (Southouse  V.  Bate,  16  Beav.  132). 

(6)  Sanderson^s  Executors  v.  Kerr, 
21  Dec.  1860,  23  D.  227. 

(c)  BumsidesY,  Smith,  10  June  1829, 
7  S.  735. 
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words  in  tliis  part  of  the  destination^  because  the  expressions  ^^  fee/'  Fee  and  Life- 
"  liferent/'  **  conjunct,"  and  "  use/'  have  each  of  them  a  flexible 
meaning,  varying  in  accordance  with  settled  rules  of  interpreta- 
tioo,  which  are  based  upon  a  consideration  not  onl j  of  the  relation 
in  which  the  heirs  of  the  destination  stand  to  the  settlor,  but  also  of 
the  relation  which  they  bear  to  one  another. 

When  an  estate  is  given  simply  without  limitation  as  to  time,  When  a  Fee  is 
that  is,  of  course,  presumed  to  be  an  estate  in  fee.  The  interest 
of  the  beneficiary,  accordingly,  will  not  be  cut  down  to  a  liferent 
by  the  use  of  expressions  capable  of  being  read  as  substitutions  (a). 
And,  as  a  pneral  rule,  express  words  are  necessary  to  limit  an 
estate  to  a  life  interest  (b)  ;  and  so,  when  a  liferent  was  given  by 
a  husband  to  his  wife,  ^^  in  case  she  should  happen  to  survive  him," 
and  she  predeceased,  it  was  found  that  no  right  to  the  proceeds  of 
the  property  had  ever  vested  in  her  (c). 

First,  as  to  destinations  in  favour  of  two  or  more  persons  not  Oonjanct  de^- 
members  of  the  same  family.  A  destination  to  such  persons  in  stnngen. 
"  conjunct  liferent,"  or  in  "  conjunct  fee/'  imports  a  joint  estate  for 
life  or  in  fee,  as  the  case  may  be,  with  right  of  accresion  to  the 
survivor,  or,  as  it  is  sometimes  called,  the  "  right  of  survivorship  (d). 
In  the  case  of  a  destination  to  strangers  in  conjunct  fee  and  life- 
rent, the  grantees,  according  to  Prof.  Bell  («),  are  joint  fiars 
during  their  joint  lives;  but  the  survivor  enjoys  his  own  fee  of 
the  one  half  and  only  a  liferent  of  the  other,  the  fee  of  which 
descends  to  the  heir  of  the  predecessor.  In  other  words,  the  dis- 
ponees  have  only  a  right  in  severalty  in  the  fee.  But  why,  we 
would  ask,  is  a  different  canon  of  construction  to  be  applied  to  the 
destination  of  the  fee  from  that  which  is  applied  to  the  liferent? 
On  principle,  it  is  clear  that  the  survivor  of  two  stranger  conjunct 
fiars  has  the  jus  accrescendi.    The  words,  "  and  liferent,"  appear 

(a)  Alexander  Y,  Alexander,  13  Dec.  liferenter,  in  preference  to  the  settlor's 

1843,  12  D.  346 ;  O'ReUly  v.  Sempill,  heir-at-law. 
2  Macq.  288,  affg.  15  D.  789.  (c)  Findlay  v.  Macintyre,  11  Dec. 

(6)  See  CampheU  v.  CampheU,  30  1849,  12  D.  325. 
May  1843,  5  D.  1083 ;  3  Dec.  1852,  (d)  Stair,  2,  3,  37  &  42  ;  Erak.  3, 

15  D.  173.     In  this  case  a  liferent  was  8,  35;   Bisset  y.    Walker,   1799,  M. 

given  ex  fgura  verborum,  and  a  fee  Death-bed,  No.  II. ;  and  see  BeU,  Pr. 

was  held  to  be  raised  by  implication,  §  1879. 
carrying  the  estate  to  the  heirs  of  the  (e)  Bell's  Prin.  §  1709. 
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to  be  surplusage.     A  destination  to  the  parties  jointly^   and  to 
the  survivor  and  their  heirs,  imports  a  joint  interest  in  the  fee,  with 
the  right  of  survivorship,  and  a  substitution  to  the  heirs  of  the  sur- 
vivor. 
Conjunct  dee-  Secondly,  as  to  destinations  in  marriage-contracts  or  family  settle- 

Spouses  and  to  ments.  Before  entering  upon  the  subject  of  the  interpretation  of 
conjunct  destinations  in  executory  trusts,  in  which  the  natural 
meaning  of  the  words  receives  effect  as  far  as  possible,  it  will  be  ne- 
cessaiy  to  present  a  summary  of  the  definitions  which  have  been 
affixed  by  judicial  decision  to  words  of  joint  destination  in  direct 
conveyances  ;  premising  that  the  decisions  make  no  distinction  be- 
tween money  provisions  and  destinations  of  heritable  property. 
^^  The  decisions  of  the  Scotch  Courts,"  said  Lord  Campbell,  ^^  make 
no  distinction  between  land  and  money  in  this  respect ;  and  with  re- 
gard to  money,  treat  a  disposition  to  the  parent  for  life,  remainder 
to  the  children  nascituriy  without  the  word  ^  allenarly,'  as  in  effect  a 
simple  destination,  which  may  be  defeated  by  the  parent  who  is  con- 
sidered the  fiai^*  (a).  The  extension  of  the  feudal  maxim,  that  a  fee 
cannot  remain  in  suspense,  to  destinations  of  personalty,  was  re- 
gretted by  many  of  the  eminent  lawyers  of  the  past  generation ;  so 
much  so,  that  Lord  Corehouse  said  that  the  Court  would  decline  to 
go  further  in  that  direction  than  was  warranted  by  the  exact  terms 
of  former  judgments,  or  to  extend  a  doctrine  in  itself  so  question- 
able (i).  However,  it  is  now  fixed  that  the  construction  of  words 
determining  the  extent  of  the  interest,  is  not  affected  by  the  quality 
of  the  subject  of  conveyance. 
Liferent  with  A  destination  to  a  parent  in  liferent,  and  to  his  child  or  children 

children  ^^ro*-    f^ot^inotim  in  fee,  receives  effect  according  to  the  natural  meaning 
'^•"*'  of  the  words,  whether  the  conveyance  proceed  from  a  stranger  or 

from  the  parent  himself  (c) ;  though  in  the  latter  case,  as  the  life- 
rent is  one  by  reservation,  the  adjection  of  a  power  of  disposal  is 
held  equivalent  to  a  reservation  of  a  fee-simple  interest  during  the 
grantei^s  lifetime  (d). 

(a)  Mackintosh  v.  Gordon^  17  April         (c)  Mackintosh  v.  Mackintosh,  28 
1845,  4  BeU,  105 ;  see  119,  per  Lord     Jan.  1812,  F.  C. 
Campbell.  (d)  Cumming  v.    Adv.-Genl,  1756, 

(h)  Mein  v.  Taylor,  8  June  1827,  5      M.  15854,  4268 ;  Baillie  v.  Clark,  2S 
S.  781.  Feb.  1809,  F.  C. ;  Dickson  v.  Dickson, 

7  Feb.  1780,  Hailes,  865. 
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A  destinatioii  to  spouses  "  in  conjunct  fee  and  liferent,"  in  the  "Conjunct Fee 
general  case,  gives  the  entire  fee  to  the  husband,  and  a  joint  liferent 
to  both  parties  (a),  contrary  to  the  natural  meaning  of  the  expres- 
sion, which,  as  we  have  seen,  imports  a  destination  of  the  fee  to  the 
surviving  spouse,  subject  to  the  burden  of  the  liferent  (6).  And  it 
makes  no  difference  in  the  result  whether  the  conveyance  proceeds 
from  the  husband  himself,  from  a  stranger  (c),  or  from  the  wife's 
father  (d) ;  nor  does  the  form  in  which  the  liferent  interest  is 
limited  affect  the  construction  (e).  But  if  the  subject  of  the  con- 
veyance be  the  wife's  separate  estate,  it  is  quite  settled  that  a  desti- 
nation in  ^^  conjunct  fee  and  liferent"  does  not  transfer  the  fee  to 
the  husband ;  the  presumption  in  such  cases  being,  that  the  granter 
intended  to  reserve  the  fee,  and  to  give  only  a  liferent  interest 
to  the  surviving  spouse  (/).  And  an  interest  in  the  fee  of  property 
conveyed  by  the  husband  or  a  stranger,  may  be  conferred  upon  the 
wife  by  a  clause  of  conditional  institution  in  favour  of  the  sur- 
vivor (gr). 

The  construction  of  destinations,  by  which  a  joint  interest  in  Conjunct  Life- 

'     "^  •'.  ,   rent  with  desti- 

liferent  is  given  to  the  spouses,  and  a  fee  to  the  children  nascituri  nation  to  chii- 

,  ,  ,     dren  fuucUvru 

or  children  of  the  marriage,  is  precisely  the  same  as  that  of  desti- 
nations in  conjunct  fee  and  liferent ;  that  is  to  say,  a  conveyance 
from  a  stranger  in  joint  liferent  gives  the  fee  to  the  husband,  unless 
the  survivor  is  conditionally  instituted  as  fiar  in  express  terms  (h)  ; 
while,  on  the  other  hand,  a  conveyance  from  either  of  the  spouses, 
with  a  destination  over  to  the  heirs  of  the  marriage,  leaves  the  fee 
untransferred  in  the  person  of  the  granter  (t). 

With  reference  to  the  class  of  cases  discussed  in  the  precedimr  B^ction  to 

^  ^    Liferent  use 

paragraph^  it  is  suflScient  for  our  present  purpose  to  observe,  that  only. 


(a)  WiUon  v.  Glen,  14  Dec.  1819, 
F.  C. ;  Madden  v.  Currie's  Trs.^  22 
Feb.  1842,  4  D.  749. 

(6)  See  BeU'B  Prin.  §  1709. 

(c)  Wilson  V.  GUn,  Madden  v.  Cur- 
riers TVs.,  supra. 

(d)  Fisher's  Trs.  v.  Fisher,  19  Not. 
1844,  7  D.  129. 

(e)  Wilson  v.  Glen,  supra. 

if)  Ca]n£r(my.Foun^,28Jimel837, 
15  S.  1206 ;  Wilsonyr.  Tteid,  koA  Jame- 
son, infra. 


(g)  Burroufs  v.  M^Farqtthar*s  Trs., 
6  July  1842,  4  D.  1484  ;  M'Gregor  v. 
Forrester,  infra ;  Scott  y.  Maxwell,  22 
May  1850,  12  D.  932. 

(h)  McGregor  v.  Forrester,  18  Apr. 
1835,  1  S.  &  M'L.  441,  affg.  9  S. 
675. 

(0  Wilson  V.  Reid,  4  Dec.  1827,  6 
S.  198 ;  Jameson  v.  Strachan,  27  Jan. 
1835,  13  8.  318. 
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the  construction  of  the  word  "liferent''  as  equivalent  to  "fee," 
where  the  fee  is  ex  fiffura  verborum  given  to  children  nasctturiy  was 
originally  forced  upon  the  Court  in  order  to  prevent  the  anomaly 
of   a  fee  being  kept  in   suspense  before  the  birth  of  children. 
Afterwards,  when  the  intention  to  limit  the  parents'  interest  to  an 
estate  for  life  was  strongly  manifested,  as  by  the  use  of  the  word 
"allenarly''  in  connection  with  conjunct  liferent^  the  fiction  of  a 
fiduciary  fee  to  be  taken  by  the  lif erenter,  for  behoof  of  the  unborn 
children,  was  admitted  (a).    The  distinction  thus  established  between 
"  liferent*'  and  "  liferent  use  allenarly"  in  destinations  of  heritable 
properly,  ha^  sinoe  been  extended  to  aU  family  provisions,  whatever 
*'Coii]iiiictfee*'  the  nature  of  the  property.    But  a  restriction  of  a  "  conjunct /<?« 
ofcoDBtnictioi^  «w<^  liferent,"  or  of  a  right  in  "conjunct  fee  or  liferent,"  to  the 
liferent  use  allenarly  of  one  (6)  or  both  (c)  of  the  spouses,  will  :not 
prevent  the  fee  from  vesting  in  the  spouse  who,  as  formerly  ex- 
plained, is  entitled  to  it  in  respect  of  the  source  from  which  the  pro- 
perty was  derived.    For,  as  the  restriction  to  a  liferent  use  is  in- 
consistent with  the  force  of  a  destination  in  "conjunct  fee  and 
liferent,"  the  Court  will  endeavour  to  reconcile  the  expressions  by 
supposing  an  intention  to  confer  a  fee  on  the  party  from  whom  the 
estate  has  come,  or  on  the  husband  propter  personcB  dignitatem^  and 
to  restrict  the  right  of  the  other  to  a  liferent  use  (d).    And  it  would 
seem  that  even  in  a  destination  by  one  of  the  spouses  to  themselves 
"  in  conjunct  liferent,"  the  restrictive  construction  which  has  been 
put  on  the  word  "  allenarly"  will  yield,  as  in  the  case  of  other  life- 
rent rights  by  reservation,  to  the  presumption  which  a  power  of  dis- 
posal is  held  to  furnish  of  the  granter's  intention  to  retain  the  fee  (e). 


(a)  Gerran  v.  Alexander y  1781,  M. 
4402 ;    Newlands   v.  Newlands*  Cr,^ 

1794,  M.  4289,  affd.  26  Apr.  1798,  4 
Paton,  43  ;  Thomson  v.  Thomson^  14 
Dec.  1812,  1  Dow,  417,  and  6  Paton, 
654;  Watherston  v.  Bentons,  1801, 
M.  4297  ;  Harvie  v.  Donald,  26  May 
1816,  F.  C. ;  Allardice  v.  AUardice, 

1795,  BeD's  fol.  Ca.  156 ;  Napier  v. 
Scott,  14  Feb.  1826,  2  W.  &  S.  550 ; 
Dixon  v.  Fisher,  1  July  1838,  6  W.  & 
S.  431.  The  word  *'  alimentary*'  seems 
to  be  of  equivalent  force;  Douglas  y. 
Sharpe,  9  Mar.  1811,  Hume,  173. 


(6)  Wilson  T.  Glen,  14  Dec.  1819, 
F.  C. 

(c)  WiJeon  v.  Rdd,  11  Dec.  1827,  6 
S.  198. 

(d)  Per  Lord  Brougham  in  McGre- 
gor T.  Forrester,  13  Apr.  1835, 1  S.  & 
M'L.  458. 

(e)  Lamington  r.  Moor,  1675,  M. 
4252;  L.  TuUiallan  v.  L.  Clack- 
mannan, 1626,  M.  4253  ;  Drumhilbo  r. 
Lord  Stormonih,  1629,  M.  4254 ;  Dick- 
son v.  Dickson,  1780,  M.  4269  ;  Hailes, 
865  ;  Porterfeld  v.  Graham,  1779,  M. 
4277,  affd.  17  Mar,  1780. 
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The  efficacy  of  words  of  express  trust  to  restore  the  natural  Continuing 

Trust  equiva- 

meaning  of  the  word  "  liferent "  in  marriage  settlements,  depends  lent  to  words 
upon  the  form  in  which  the  purpose  of  the  trust  is  expressed.  The  striction. 
interposition  of  a  continuing  trust  in  the  lif erenter  (a)  or  others,  is 
in  most  cases  sufficient  to  preserve  the  contingent  fee  for  unborn 
children,  without  the  employment  of  the  taxative  word  allenarly  (J). 
We  mean,  if  the  settlement  provides  either  expressly  or  by  impli- 
cation for  the  retention  of  the  lif erented  funds  in  the  hands  of  the 
trustees  until  the  fee  emerges ;  for  if  not,  the  rules  of  construction 
applicable  to  direct  destinations  will  be  followed. 

It  has  been  laid  down,  for  instance,  that  by  no  latitude  of  SecminthB 

'.         ,  '  *^  case  of  a  Trust 

construction  can  a  simple  direction  to  trustees  to  pay  or  convey ^  to  pay. 
during  the  subsistence  of  the  marriage,  to  a  parent  in  liferent,  and 
the  children  in  fee,  receive  effect  as  a  trust  of  the  fee  for  the  chil- 
dren. For,  it  is  argued,  the  trustees  are  bound  to  execute  a  convey- 
ance in  the  precise  terms  of  the  destination ;  and  as  soon  as  the 
fund  has  been  transferred  to  the  parent  in  terms  of  the  destination, 
it  becomes  his  own  by  virtue  of  the  artificial  rule  of  construction 
abeady  adverted  to  (c).  However,  it  was  decided  that  a  convey- 
ance to  trustees  in  implement  of  a  marriage-contract  obligation  to  Marriagenson- 

^  .       .  .  .  tract  Cases. 

invest  money  for  behoof  of  a  parent  in  liferent  and  children  in  fee, 
or  to  pay  over  the  fund  at  the^  dissoltUion  of  the  marriage,  ought  to 
be  construed  according  to  the  intention,  on  the  principle  that  would 
guide  the  Court  in  the  construction  of  directions  for  the  execution 
of  deeds  of  entail  (d).  Besides,  in  the  case  of  a  direction  to  pay  at 
the  dissolution  of  a  marriage  when  the  beneficiaries  are  specifically 
ascertained,  there  does  not  seem  to  be  any  room  for  the  application 
of  the  doctrine  that  a  fee  cannot  remain  in  pendente. 


(a)  Mein  v.  Taylor,  23  Feb.  1880, 
4  W.  &  S.  22. 

(6)  Ramsay  v.  Beveridge,  3  Mar. 
1854,  16  D.  764 ;  WaUon  v.  Watson, 
8  Mar.  18&4,  16  D.  803 ;  Douglas  v. 
Sharpe,  9  Mar.  1811,  Hume,  173; 
Jameson  v.  StracTian,  27  Jan.  1836,  13 
S.  318;  Cameron  v.  Young,  28  June 
1837,  16  S.  1205 ;  Ewan  v.  Watt,  10 
July  1828,  6  S.  1125. 

(c)  Hutton's  Trs,  v.  Hutton,  11 
Feb.    1847,   9  D.  639 ;   M'DonaU  v. 


M'Lachlan,  14  Jan.  1831,  9  S.  269 ; 
Ferguson's  Trs.  v.  Hamilton,  13  July 
1860,  22  D.  1442. 

(d)  Seton  V.  Seton's  Crs.,  1793,  M. 
1219  ;  Denniston  v.  DalgUesh,  23  Nov. 
1838, 1  D.  69  :  and  see  Ewan  v.  Watt, 
6  S.  1126;  Jameson  v.  Strachan,  27 
Jan.  1836,  13  S.  318  ;  Cameron  v. 
Young,  28  June  1837,  15  S.  1206 ; 
Alexander  v.  Alexander,  13  Dec.  1843, 
12  D.  346. 
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^«yo*[<^^  One  of  the  most  recent  decisions  upon  the  effect  of  a  liferent 
destination  embodied  in  a  trost  deed,  is  that  of  Fergusofis  Trs,  y. 
Hamilton  (a).  One  of  the  directions  of  the  settlement  was,  ^^  to 
pay  to  the  persons  after  named  and  described  respectively,  the 
several  snms  after  specified,"  at  the  first  term  after  the  elapse  of 
twelve  months  from  the  testatoi^s  death.  In  the  enumeration  of 
beneficiaries  following  this  direction,  there  occurred  the  following 
destination : — ^^  To  James  Hamilton,  tailor  in  Irvine,  in  lif erent, 
and  his  children,  equally  among  them,  in  fee,  L.5000.  To  John 
Hamilton,  baker  in  Irvine,  in  liferent,  and  his  children,  equally 
among  them,  in  fee,  L.20,000."  The  leading  opinion,  delivered 
by  Lord  Wood  (i),  and  which  contains  an  elaborate  review  of  all 
the  authorities  bearing  on  the  question,  lends  great  weight  to  the 
conclusion,  that  the  legacy  bequeathed  to  the  family  of  James 
Hamilton,  who  had  no  children  when  the  succession  opened,  was 
payable  directly  and  immediately  to  himself  in  fee.  As  to  the  other 
legacy,  it  was  argued,  that  as  John  Hamilton  had  several  children 
surviving  the  testator,  the  bequest  to  Jus  family  at  least  ought  not  to 
be  construed  on  the  same  principles  as  a  bequest  to  children  ruueiturL 
Dykes  V.  Boydj  and  Scott  v.  Napier  (c),  established  the  principle  that 
in  the  case  of  any  of  the  children  being  mentioned  naminatim  in 
the  settlement,  their  interest  was  sufficient  to  keep  the  fee  distinct 
from  the  liferent.  We  confess  we  are  unable  to  discover,  in  the 
opinions  delivered  in  Ferguson*  s  case,  any  valid  reason  for  refusing 
to  extend  the  benefit  of  this  equi^ble  principle  to  children  in  exist- 
ence, although  not  mentioned  nominatim.  It  does  not  appear  to 
us  that  the  mere  omission  of  their  names  ought  to  invalidate  a 
bequest  to  legatees  otherwise  sufficiently  identified,  and  capable  of 
acquiring  a  vested  interest. 
impUed  Trnsts  The  effect  of  a  continuing  trust  in  modifying  the  common  law 
^tioD  ofLifo-  construction  of  destinations  in  liferent  and  fee,  was  also  very  car&- 
rent  Interests.  £^y  considered  by  the  Second  Division  in  Ramsay  v.  Beveridge  (d). 
The  settlor,  by  a  deed  of  direct  convejrance,  gave  all  his  property 

(o)  Ferguson's  Trs,  v.  Hamilton^  su-  lasfc-mentioned  case  the  diOdien  were 

pra,  not  named  in  the  settlement ;  bat  the 

(h)  22  D.  1453.  direction  was  to  hold^  not  to  pay. 

(c)  Dykes  v.  Boyd,  3  June  1818,  F.  (d)  Ramsay  v.   Beveridge.,  3  Mar. 

C. ;  Scott  v  Napier,  14  May  1827,  2  1864, 16  D.  764. 
W.  &  S.  550,  affg.  4  S.  454.    In  the 
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to  his  two  brothers  and  his  sister  in  liferent,  without  taxative  words,  i^amta^  v. 

•111. 11  <•!•  1  Bweric^ 

and  to  the  children  of  the  sister  procreated,  or  to  be  procreated  of 
her  marriage,  in  fee ;  and  he  also  appointed  the  lif erenters  or  the 
survivor  of  them,  whom  failing,  the  fiars,  to  be  his  executors,  under 
certain  conditions  and  declarations,  which  virtually  raised  a  con- 
tinuing trust  in  the  executors.  One  of  the  declared  purposes  was, 
that  the  annual  rents  and  interest  arising  from  his  estate  should 
be  divided  into  three  parts,  and  applied  as  above  mentioned ;  provi- 
sion being  also  made  for  the  events  of  the  survivance  of  any  of  the 
joint  liferenters,  for  the  management  of  the  estate  during  the 
minority  of  the  children,  and,  finally,  for  a  division  of  the  residue 
amongst  the  children,  after  the  death  of  the  longest  liver  of  the 
liferenters.  The  Lord  Ordinary  held  that,  as  the  deed  contained  a 
direct  conveyance  to  the  disponees,  without  the  use  of  words  in  the 
dispositive  clause  limiting  their  right  to  a  fiduciary  fee,  they  were 
entitled  to  the  f ee-«imple  estate  under  the  terms  of  the  destination. 
But  the  judges  of  the  Second  Division  were  clearly  of  opinion,  that 
the  declaration  of  trust  embodied  in  the  conveyance  must  receive 
effect  as  a  qualification  of  the  general  words  of  disposition,  and  that, 
read  in  the  light  of  the  testator^s  intention,  they  imported  a  restric- 
tion of  the  interest  of  the  disponees  to  a  naked  liferent.  Referring 
to  the  terms  of  the  declaration  of  trujst  (^'  that  these  presents  are 
granted  under  the  express  conditions  and  declarations  after  written"). 
Lord  Justice-Clerk  Hope  thought  it  was  too  clear  for  argument, 
that  such  a  clause  must  qualify  the  right  given  ea  jigwra  verborum 
in  the  preceding  words  of  conveyance ;  because,  had  the  grant  even 
been  in  the  form  of  a  fee,  the  fiar^s  interest  might  have  been  modi- 
fied and  defined  to  any  conceivable  extent  by  the  declaratory 
clause  (a).  Lord  Cottenham's  dictum  in  th^  case  of  Mackintosh  v. 
Mackintosh  (6),  to  the  effect  that  the  word  ^^  allenarly "  was  the 
only  expression  of  intention  by  which  a  trust  could  be  created  in 
the  nominal  lif  erenter,  was  thought  to  be  inconsistent  with  principle 
and  with  previous  authorities ;  and  it  was  justly  observed  by  Lord 
Wood,  that  if  the  word  "  allenarly  "  had  sufficient  force  to  restrict 
the  parent's  right  to  a  liferent,  it  was  impossible  to  hold  that  a  clear 
declaration  of  intention  should  not  have  the  same  force,  when 

(a)  16  D.  771.  (6)  Mackintosh  v.  Mackintosh,   17 

April  1845,  4  BeU,  124. 


148 


CONSTRUCTION  OF  TERMS  OF  CONVEYANCE.   [Ch.  VII. 


W<a$onY, 
Wattoiu 


Qutdjuris, 
when  under  a 
Destination  of 
Liferent  and 
Fee,  the  Desti- 
nation of  the 
Fee  is  after- 
wards r^ 
▼oked? 


introduced  into  the  deed,  as  one  of  the  conditions  and  bnrdens 
nnder  which  the  conveyance  was  given  (a).  In  a  case  decided  very 
soon  after,  where  a  residue  was  left  to  the  testatoi^s  daughters,  under 
the  declaration,  that  one-half  of  each  share  was  vested  absolutely, 
the  other  half  ^^  being  left  to  each  of  them  in  liferent,  and  to  their 
children  in  fee,"  but  not  to  be  payable  till  after  the  death  of  the 
testator's  widow  and  the  majority  of  the  youngest  daughter,  the 
Court  again  gave  effect  to  the  apparent  intention,  and  found  that 
it  was  the  duty  of  the  trustees  to  retain  the  second  half  of  the 
daughters'  shares  for  the  benefit  of  their  children,  on  the  ground, 
apparently,  that  the  direction  to  pay  over  the  one  half  of  the  pro- 
vision implied  that  the  other  half  was  to  be  retained  for  the 
purpose  of  investment  (J). 

In  connection  with  this  subject  an  important  question  has  been 
lately  mooted,  namely,  in  the  event  of  a  life  interest  being  given 
to  a  party  with  a  destination  over,  if  the  testator  revokes  the  desti- 
nation over,  does  that  revocation  raise  the  life  interest  to  a  fee  ? 
We  incline  to  give  an  affirmative  answer  as  to  cases  where  the  life 
estate  is  described  in  popular  language,  e.g.j  the  interest  of  a  certain 
sum,  or  the  use  of  a  subject  (c).  But  the  words  "  liferent"  and 
**  fee"  being  voces  stgnatcBj  cannot  be  wrested  from  their  natural 
meaning  upon  considerations  of  probable  intention.  In  A  Ives  v. 
Alves  (d),  the  Court  negatived  a  plea,  that  in  giving  a  liferent  of 
money  with  a  general  power  of  disposal,  the  settlor  had  intended  to 
confer  the  fee ;  reserving  the  question  as  to  the  effect  of  such  a  set- 
tlement where  there  was  no  destination  over.  In  Sharpe  v.  Sharpens 
Trs.  (e)y  the  settlement  was  to  a  party  in  liferent,  with  a  series 
of  substitutions,  which  failing,  to  the  settlor's  nearest  heirs  and 
assignees  whomsoever.  The  settlpr  having  afterwards  revoked 
the  substitutions.  Lord  Jerviswoode  held  that  the  ultimate  destina- 
tion to  heirs  and  assignees  was  a  sufficient  destination  over  to  pre- 
vent the  fee  from  vesting  in  the  lif erenter ;  though,  it  will  be  ob- 
served, the  destination  was  to  the  same  parties  who  might  have 
claimed  the  resulting  interest,  had  there  been  no  disposal  of  the  fee. 

(a)  16  D.  799.  (d)  Alves  v.  Alves,  8  Mar.  1861,  23 

(6)  Watson  v.  Watson,  8  Mar.  1864,  D.  712. 

16  D.  803.  (e)  Sharpe  v.  Sharpe  s  Trs,,  18  Feb. 

(c)  See  remarks  on  Sanderson  v.  1862 ;  Btlfrage  v.  Davidson's  Trs.,  7 

Kerr,  supra,  p.  140,  and  note.  Jan.  1862  (Lord  Jerviswoode). 
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CHAPTER    VIIL 

OF  THE  LANGUAGE  IN  WHICH  A  TRUST  MAY  BE 

DECLAEED  BY  IMPLICATION. 

An  implied  trust,  as  defined  by  Mr  Lewin,  is  one  declared  by  a  iryUed  Trust 
party,  not  directly,  but  only  by  implication  (a).  Being  created  by 
the  declared  will  of  the  party,  it  is  distinguished  from  resulting 
trusts,  which  are  the  creature  of  presumed  intention,  and  from  con- 
structive trusts,  which  originate  in  the  act  of  the  trustee.  Accord- 
ingly, it  has  been  laid  down,  that  an  intention  manifested  in  favour 
of  a  party  by  one  who  possesses  the  power  of  disposing  of  his  pro- 

duty  of  the  Court  to  execute,  although  the  language  of  the  instru- 
ment may  be  exceptionable  in  point  of  formality  (i). 

The  principles  which  regulate  the  interpretation  of  this  class  of  Lord  EameB* 
provisions  were  investigated  by  Lord  Kames,  in  his  Principles  of 
Equity  (c) ;  and  although,  under  the  title  of  "  Implied  Will,"  the 
learned  author  appears  to  have  directed  his  attention  more  espe- 
cially to  the  subject  of  contracts,  it  is  evident,  from  his  illustrations 
as  well  as  from  the  cases  reported  under  this  head  in  the  Dictionary, 
that  the  doctrine  of  implied  intention  had,  from  an  early  period  in 
the  history  of  our  law,  held  a  recognised  place  in  the  interpretation 
of  testamentary  settlements. 

In  more  recent  times,  the  doctrines  of  implied  or  presumed  in-  How  Words  of 
tention  have  acquired  a  very  important  position  in  connection  with  be  considered, 
the  interpretation  of  informal  testamentary  writings.  Words  of 
implication  may  derive  their  significance,  either  (1)  as  determining 
the  constitution  of  the  trust  itself,  or  (2)  as  indicative  of  the  persons 
or  objects  intended  to  be  benefited,  or  (3)  as  determining  the  pro- 
perty or  subject  of  the  trust  conveyance. 

(a)  Lewin,  Tr.,  4th  Ed.  83.    See  (&)  See  Lewin,  Tr.,  4th  Ed.  100. 

also  Ch.  X.  Sec.  I.  infra.  (c)  Kamea'  Eq.  (Ed.  1778),  238. 
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Declamlory 
and  Precatory 
Trusts. 


"  Wish"  equi- 
yalent  to  Will 


"  Beoommen- 
dation"  equi- 
valent to  a  Di- 
rection. 


A  trust  is  constituted  by  implication  when  the  settlor,  instead  of 
declaring  the  purposes  of  the  trust  by  words  of  explicit  direction, 
employs  expressions  either  importing  a  wish  to  carry  the  purpose 
into  effect,  or  suggesting  the  purpose  in  the  form  of  a  request  or 
recommendation  to  trustees,  called  a  precatory  trust  (a).  A  ^^wish'' 
is  in  law  eqidvalent  to  a  will ;  and  therefore,  although  the  testator 
may  have  given  no  directions  for  carrying  his  wish  into  practical 
execution,  it  will  be  binding  upon  the  executors  as  trustees  for  the 
objects  of  the  testator's  bounty  (&).  It  was  at  one  time  attempted 
to  be  maintained,  that  the  execution  of  a  trust  expressed  in  the  form 
of  a  request  or  recommendation  to  the  donees  was  optionaL  But 
the  Courts  both  in  England  and  Scotland  have  laid  down  the  rule, 
that  discretionary  powers,  to  be  effectual,  must  be  express  (c) ;  and 
therefore,  where  the  intention  of  the  settlor  is  eaqpressed  in  words 
precatory  or  reccnnmendatory,  it  will  receive  effect,  not  as  a  power, 
but  as  a  trust,  in  the  same  way  as  if  the  direction  had  been  im- 
perative (d). 

In  the  case  of  Crichton  v.  Grierson  (e)  it  was  laid  down  by 
Lord  Lyndhurst,  that  the  expression  of  a  %rish  to  benefit  a  particular 
class  of  persons  was  equivalent  to  a  trust  for  their  behoof ;  and  an 
opinion  was  expressed  by  his  Lordship,  upon  a  review  of  the  cases 
decided  by  the  Court  of  Session,  that  the  law  of  Scotland  was  more 
favourable  to  the  constitution  of  trusts  by  implication  than  that  of 
England  ( /).  This  precedent  was  followed  in  Dundas  v.  Dundas  {g\ 
and  other  cases  decided  by  the  Court  of  Session,  and  was  reaffirmed 
by  the  Court  of  Appeal  in  the  leading  case  of  the  Magistrates  of 
Dundee  v.  Morris  (A). 

On  similar  principles,  it  was  laid  down  by  Lord  Brougham  in 


(a)  See  Stair,  1,  12,2. 

(h)  See  Mags,  of  Dundee  v.  Morris^ 
and  other  cases  referred  to  in  the  next 
paragraph. 

(c)  See  Chapter  XXII.  (Powers  of 
Disposal,  etc.). 

((/)  See  Dig.  Lib.  30,  T.  1, 116, 118, 
where  the  expressionB  cupio^  opto^  credo^ 
desidero — lUi  des,  are  declared  to  be 
equivalent  to  exigo^  and  to  create  a 
fuiei  commissum, 

(e)  Crichton  v.    Grierson,  26  July 


1828,  8  W.  &  S.  329.  See  Nasmith  y. 
Jaffray,  1662,  M.  6483,  the  earliest  re- 
ported case  on  Implied  Trust. 

(/)  8  W.  &  S.  343. 

(g)  Dundas  v.  Dundas^  27  Jan. 
1837,  16  S.  427  ;  Tumhull  v.  Doods, 
29  Feb.  1844,  6  D.  896 ;  Alexander  v. 
Gordon,  13  Dec.  1849,  12  D.  346. 

(h)  Mags,  of  Dundee  v.  Morris^  1 
May  1868,  3  Macq.  134,  reversg.  19 
D.  918.  See  WyUe  v.  EwAin,  29  L. 
J.  Ch.  341 ;  affd.  3  April  1861. 
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MiUer  v.  BIocUb  Trs.  (a),  that  a  rec<ym.mendaiion  to  trustees  to  exe- 
cute a  oonvejance  of  the  residue  of  his  estate  to  themselves^  and  to 
apply  the  animal  proceeds  to  certain  charitable  uses^  was  equivalent 
to  a  direction.  A  fordari^  words  necessary  to  complete  the  sense  of 
a  trust  purpose  may  be  supplied  by  implication  (6).  But  a  recom- 
mendation to  execute  9l  power  is  not  imperative. 

The  doctrine  of  the  constitution  of  trust  purposes  by  implication  o^J^f  qv*^! 
has  been  more  fully  elaborated  in  England  than  in  the  decisions  of  <3o^* 
our  own  Courts,  in  consequence  of  the  great  variety  of  cases  which 
have  been  presented  for  judicial  determination  in  the  Court  of  Chan- 
cery. It  would  encroach  too  largely  on  the  space  at  our  disposal 
were  we  to  attempt  an  analysis  of  the  English  decisions  on  implied 
and  precatory  trusts ;  and  we  shall  therefore  conclude  this  part  of  the 
subject  by  extracting  the  following  summary  of  their  import  from  Mr 
Lewin's  work: — ^*If/'  he  says,  the  testator  "^  desire' (c),  ^will'(d), 
*  request '  (e\  *  will  and  desire*  (/),  ^  wish  and  request '  {g\  ^  wish 
and  desire'  (A),  *  entreat'  (i),  *  most  heartily  beseech '  (A),  *  order 
and  direct '  (i),  '  authorize  and  empower '  (m),  *  recommend'  (n), 


(a)  MiUer  v.  Black's  Trs.,  14  July 
1887,  2  Shaw  &  M'Lean,  866,  affg.  14 
S.  557. 

(&)  Mags,  of  Edin,  v.  Univ,  of 
Edin,,  20  June  1831,  13  D.  1187; 
Carsewell  v.  Carsewell^  9  Feb.  1858, 
20  D.  516 ;  Neilson  v.  Stewart^  3  Feb. 
1860,  22  D.  646 ;  Mags,  of  Dundee  v. 
Morris,  supra. 

(c)  Harding  v.  Glyn,  1  Atk.  469 ; 
Mason  v.  Limburg,  cited  Vernon  v. 
Vernon,  Amb.  4 ;  Trot  v.  Vernon,  8 
Vin.  72 ;  Pushman  v.  Filliter,  3  Vee. 
7  ;  Brest  v. «  Offley,  1  Ch.  Rep.  246  ; 
Cary  v.  Cary,  2  Sch.  &  Lef.  189  ; 
Cruwys  T.  Colman,  9  VeB.  319 ;  and 
see  Shaw  y.  Lawless,  L.  &  6.  154 ; 
S.  C,  5  CI.  &  Fin.  129 ;  S.  C,  U.  &  G. 
temp.  Plnnkett,  559. 

(d)  Bales  v.  England,  Pr.  Ch.  200 ; 
Clowdsly  V.  Pelham,  1  Vem.  411. 

(e)  Pierson  v.  Garnet,  2  B.  C.  C. 
38 ;  S.  C.  afSrmed,  id.  226 ;  Eade  v. 
Eade,  5  Mad.  118 ;  Moriarty  v.  Martin, 
3  Ir.  Ch.  Rep.  26;  Bernard  y.  Minshall, 
1  Johns.  276. 


(/)  Birch  V.  Wade,  3  V.  &  B.  198  ; 
Forbes  v.  Ball,  3  Mer.  437. 

(jj)  Foley  V.  Parry,  5  Sim.  138 ; 
affirmed  2  M.  &  E.  138. 

(h)  Liddard  v.  Liddard,  6  Jur.  N.  S. 
439. 

(0  Prevost  V.  Clarke,  2  Mad.  458 ; 
Meredith  v.  Heneage,  1  Sim.  553,  555, 
per  Chief  Baron  Wood ;  and  see  Taylor 
V.  Ge<yrge,  2  V.  &  B.  378. 

(Jk)  Meredith  v.  Heneage,  1  Sim. 
553,  per  Chief  Baron  Wood. 

(0  Cary  v.  Cary,  2  Sch.  &  Lef. 
189 ;  White  v.  Bnggs,  2  Phill.  583. 

(to)  Broun  v.  Higgs,  4  Vee.  708,  5 
id.  495 ;  affirmed  8  Yes.  561 ;  and  in 
D.  P.  18  Ves.  192. 

(n)  TihUts  v.  TtbUts,  Jac.  317; 
S.  C.  affirmed,  19  Ves.  656 ;  Horwood 
V.  West,  1  S.  &  S.  387  ;  PaulY.  Comp- 
ton,  8  Ves.  880,  per  Lord  Eldon ; 
Malim  v.  Keighley,  2  Ves.  jon.  833; 
S.  C.  ib.  529  ;  Malim  v.  Barker,  3  VeB. 
150  ;  Meredith  v.  Heneage,  1  Sim.  553, 
per  Chief  Baron  Wood ;  Kingston  v. 
Lorton,  2  Hog.  166  ;  Cholmondeley  v. 
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No  Implied 
Trust  where 
purpose  is  nn- 
certain. 


*  hope' (a),  *do  not  doubt'  (6),  *be  well  assured'  (c),  *  confide'  (d), 
^  have  the  fullest  confidence'  (e\  ^  trust  and  confide'  (/),  ^have 
full  assurance  and  confident  hope'  (g)^  ^  under  the  firm  convic- 
tion' (h)j  ^well  know'  (t),  or  use  such  expressions  as  ^of  course 
the  legatee  will  give'  (ib),  ^  in  consideration  the  legatee  has  promised 
to  give'  (J)j  etc.y — ^in  these  and  similar  cases  the  intention  of  the 
testator  is  considered  imperative,  and  the  devisee  or  legatee  is  bound, 
and  maj  be  compelled,  to  give  effect  to  the  injunction.  And  though 
instances  of  this  kind  generaUy  occur  upon  the  construction  of  wills, 
the  doctrine  does  not  appl j  to  wills  exclusively  (m),  but  has  been  ex- 
tended to  settlements  inter  vivos  "  (n). 

The  principle  is  well  established,  that  a  legacy  or  testamentaiy 
purpose  may  be  void  by  reason  of  uncertainty  (o);  but  the  in- 
stances in  which  effect  has  been  given  to  this  plea  are  not  numer- 
ous. It  was  laid  down  by  Lord  Alvanley  in  an  early  case  (p), 
that  a  trust  is  implied  wherever  a  testator  points  out  the  objects, 
the  property,  and  the  way  in  which  it  shall  go ;  and  it  has  since 
been  held  that  uncertainty,  when  pleaded  to  the  effect  of  creating 
a  lapse,  must  attach  either  to  the  objects  of  the  bequest,  or  to  the 

Cholmondeley^  14  Sim.  590;  Hart  y. 
Tribe^  18  Beav.  215  ;  and  see  Meggison 
v.  Moore,  2  Vea.  jnn.  630;  Sale  r. 
Moore,  1  Sim.  5«S4 ;  Ex  parte  Payne,  2 
Y.  &  C.  686 ;  Randal  v.  HearU,  1 
Anst.  124  ;  Le/roy  v.  Flood,  4  Ir.  Ch. 
Rep.  1.  As  to  Cunliffe  v.  Cunliffe 
(Amb.  686),  see  Pierson  v.  Garnet,  2 
B.  C.  C.  46 ;  MaUm  v.  Keighley,  2  Vea. 
jun.  532  ;  Pushman  y.  FilUter,  3  Vea. 
9. 

(a)  Harland  v.  Trigg,  1  B.  C.  C. 
142  ;  and  see  Paul  y.  Compton,  8  Yes. 
380. 

(b)  Parsons  v.  Baker,  18  Vea.  476  ; 
Taylor  y.  George,  2  V.  &  B.  378; 
Malone  y.  O^  Connor,  U.  &  G.  temp. 
Piunket,  465  ;  and  see  Sale  y.  Moore, 
1  Sim.  534. 

(c)  Macey  y.  Shurmer,  1  Atk.  389  ; 
S.  C.  Amb.  520.  See  Ray  y.  Adams, 
3  M.  and  K.  237. 

(d)  Griffiths  v.  Evans,  5  Beav.  241. 
(0  See  Wright  v.  Atkyns,  17  Vee. 

255,  19  Yes.  299,  G.  Coop.  HI,  T.  & 


R.  143 ;  Wehb  y.  Wools,  2  Sim.  N.  S. 
267 ;  Palmer  y.  Simmonds,  2  Drew,  226. 

(/)  Wood  y.  Cox,  1  Keen.  317 ; 
S.  C.  2  M.  &  C.  684;  PiUdngtonY, 
Boughey,  12  Sim.  114. 

(g)  Macnab  y.  Whitbread,  17  Beav. 
299. 

(A)  Barnes  y.  Grant,  2  Jur.  N.  S. 
1127. 

(0  Bardswell  y.  Bardswell,  9  Sim. 
323 ;  Nowlan  y.  NelUgan,  1  B.  C.  C. 
489 ;  Briggs  y.  Penny,  3  Mac.  &  Goid. 
546,  3  De  G.  &  Sm.  525. 

(k)  Robinson  y.  Smith,  6  Mad.  194  ; 
but  flee  Lechmere  y.  Lavie,  2  M.  &  K. 
197. 

(0  Clifton  y.  Lombe,  Amb.  519. 

(m)  Liddard  y.  Liddard,  supra. 

(n)  Lewin,  Tr.,  4th  Ed.  101. 

(o)  BeU'B  Prin.  §  1884 ;  and  see 
opinion  of  Lord  Chelmgford,  Ch.,  in 
Mags,  of  Dundee  y.  Morris,  3  Maoq. 
153. 

(/))  Malim  y.  Keighley,  2  Vea.  jun. 
3^5. 
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property  intended  to  be  bequeathed.  In  Ewen  v.  the  Magistrates  of 
Montrose  (a),  Lord  Wynf ord  refused  effect  to  a  bequest  of  residue^ 
to  be  accumulated  ^^  until  the  principal  sums  and  accumulated  in- 
terests shall  amount  to  the  sum  of  L.  sterling/'  for  the 
establishment  of  an  hospital  for  the  maintenance^  clothing,  and 
education  of  boys.  But  the  authority  of  this  case  was  disputed  by 
the  law  Lords  who  decided  the  case  of  Morris  (b) ;  and  on  prin- 
ciple it  would  seem  that  a  destination  of  residue  is  a  sufficient  desig- 
nation of  the  subject ;  the  extent  to  which  accumulation  may  take 
place,  as  well  as  the  number  of  the  recipients  of  the  testator^s 
bounty,  being  matters  of  expediency,  which  in  the  case  of  a  chari- 
table foundation  may  fairly  be  supposed  to  be  left  to  the  discretion 
of  the  trustees. 

The  objects  of  the  trust  have  not  been  considered  uncertain  Unoertaintyas 

,  ...  .  \     *^  *^®  person 

where  a  legacy  has  been  given  to  chanties  in  a  certain  town  (c).  or  oinect  to  be 
A  bequest  for  payment  of  twenty  shillings  in  the  pound  to  the 
truster's  creditors,  '^  as  the  same  shall  be  set  forth  in  a  list  which  I 
intend  to  leave,"  was  sustained,  although  no  list  was  left ;  and  ex- 
trinsic evidence  was  admitted  to  determine  the  persons  entitled  to 
payment  {d).  And  where  a  testator  bequeathed  legacies  ^^  to  each 
of  the  daughters  procreate  of  the  marriage  betwixt  A.  B.  and 
C.  D.,  L.400  sterling  ....  L.1200,"  and  there  were  four  daugh- 
ters of  the  marriage,  it  was  ruled  that  the  insertion  of  a  total  cor- 
responding to  three  legacies  of  L.400,  did  not  defeat  the  intention ; 
and  accordingly  each  of  the  four  daughters  were  found  entitled  to 
a  legacy  of  L.400  (e). 

Bequests  to  trustees  to  be  divided  "equally  amongst  relations  "Friends and 
not  herein  named" ;  to  any  of  the  truster^s  "  blood  relations  '* 
that  the  disponee  should  think  the  most  fit  (/) ;  to  such  of  the 
truster's  "  mothei's  relations "  as  his  trustee  should  appoint  {g) ; 


(a)  Ewen  v.  Mags,  of  Montrose^  16 
Nov.  1830,  4  W.  &  S.  846. 

(b)  8  Maoq.  164. 

(c)  HiU  V.  Burns,  14  April  1826, 
2  W.  &  S.  80 ;  Jack  v.  Burnett^  28 
Aug.  1846,  6  Ben,  409 ;  Boe  v.  Ander- 
son (first  point),  11  Nov.  1857,  20  D. 
11. 

(d)  Sprot  V.  Pennycookj  12  June 
1856,  17  D.  840. 


(e)  Maclehose  v.  Bogles,  28  Feb. 
1816,  F.  C.  See  Anderson  v.  Ander- 
son, 18  July  1729,  1  Paton,  136, 
revg.  M.  6690 ;  and  Stewart  v.  Stewart, 
26  Nov.  1818,  F.  C. 

(/)  Wharrie  v.  Wharrie,  1760,  M. 
6599;  Murray  v.  Fleming,  1729,  M. 
4076. 

(g)  Snodgrass  v.  Buchanan,  1806, 
M.  App.  Service  of  Heirs,  No.  1. 
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to  such  of  the  truster's  ^^friends  or  relations"  as  may  be  pointed  out 
by  his  wife,  with  the  approbation  of  the  majority  of  trustees  (a) ;  to 
the  tmster^s  ^^  poorest  friends  and  relations,  whom  he  might  have  for* 
got"  (b) ;  and  to  ^  poor  descendants"  (c) — ^have  been  sustained  as 
implied  trusts  to  be  executed  at  the  discretion  of  the  disponees  for 
the  benefit  of  persons  of  the  class  designated  by  the  truster.  But 
a  destination  to  descendants  to  be  selected  at  the  discretion  of  the 
trustees,  will  necessarily  fail  by  their  declinature  of  the  trust  (d) ; 
because  here  the  power  of  selection  is  essential  to  the  execution, 
and  not  merely  incidental,  as  in  the  case  of  a  charity.  A  trust  in 
favour  of  ^^  relations"  to  be  selected  by  the  trustees  includes  relar 
tions  by  the  mothei^s  as  well  as  the  father^s  side  («);  and  the 
principle  has  been  extended  to  the  case  of  an  unconditional  bequest 
to  '^nearest  relations"  so  as  to  include  the  children  of  a  sister- 
uterine,  who  was  named  in  other  parts  of  the  settlement  along  with 
the  granter^s  brother-german  (/).  A  declaration  that  a  fimd  is  ^^  to 
be  divided  equally,"  has  been  held  equivalent  to  a  bequest  to  the 
next  of  kin  in  equal  shares  (^).  But  in  a  recent  case,  where  a 
trust  was  created  to  ^^ divide"  a  portion  of  the  estate  ^^  among  my 
relations  in  such  portions  as  my  trustees  may  think  proper,  or  as  I 
may  direct,"  and  the  surviving  trustee  executed  a  deed  of  distribu- 
tion assigning  a  large  portion  of  the  estate  to  distant  relatives,  and  a 
smaller  share  to  the  testator's  next  of  kin,  the  Court  sustained  the 
execution  of  the  power,  being  unanimously  of  opinion  that  the  word 
^^  relations"  comprehended  all  who  could  show  a  traceable  relation- 
ship to  the  testator  (A). 
Error  in  Derig-  Wherever  a  radical  uncertainty  exists  respecting  the  person 
ficiary.  intended  to  be  benefited,  as  where  the  name  of  the  legatee  has 

(a)  Crichton  v.  Grierson^  26  July  (/)  Scott  v.  Scott,  10  May  1855, 

1828,  3  W.  &  S.  338.  2  Maoq.  281,  afiF.  14  D.  1057;   and 

(6)  BroutCs  Tra.  v.  His  Relations,  see  Norris  v.  Norris,  11  Dec.  1838, 

1752,  M.  2318.  2  D.  220. 

(c)  Caimie  v.  Caimie's  Trs.,  14  (g)  Dundas  v.  Dwadas,  27  Jan. 
Nov.  1837,  16  S.  1 ;  Macnair  v.  Mae-  1837,  15  S.  427. 

nair,  1791,  M.  16210;  and  see  Thorn-  (h)  M'Cormack  v.  Barber,  25  Jan. 

sofiY.  Cumberland,  16  Nov.  1814,  F.  C.  1861,  22  D.  398.    In  England,  trostB 

(d)  Dick  V.  Ferguson,  1758,  M.  have  failed  for  want  of  certainty  in  the 
16206  and  7446 ;  and  see  Hamilton  v.  object,  where  the  estate  was  given  to 
Whitehead,  22  Jan.  1833,  11  S.  302.  A.  "  with  a  hope  that  he  would  con- 

(e)  Broun^s  Trs.  v.  His  Relations,  tinne  it  in  the  family"  {Harland  v. 
1762,  M.  2318.  Trigg,  1  B.  C.  C.  142) ;  or  on  trust  for 
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been  omitted  by  inadvertence  or  erased  (a)j  or  a  wrong  name  in- 
serted (b)j  the  Court  will  not  allow  the  defect  to  be  supplied  by 
extrinsic  evidence.  However,  a  slight  error  in  the  name  of  the 
beneficiary  (c)j  or  of  a  society  (d)y  will  not  invalidate  a  bequest 
dummodo  eansUU  de  persona. 

Uncertainty  in  respect  of  the  property  intended  to  be  bound  Uncertainty  as 

•^  5  r     r      J^  to  the  subject 

is  not  easily  assumed  in  the  case  of  a  charitable  bequest;  because  of  Conveyance. 
the  extent  of  the  fund  which  may  be  needed  to  carry  out  the  tes- 
tatoi^s  benevolent  intention,  is  not  regarded  as  a  matter  for  arbi- 
traiy  determination,  but  is  supposed  to  be  capable  of  exact  ascer* 
tainment  (e).  Accordingly,  where  a  testator  left  a  memorandum 
expressive  of  his  wish  to  establish  an  hospital  in  his  native  town 
for  100  boys,  the  House  of  Lords  remitted  to  the  Court  of  Session 
to  frame  a  scheme  of  endowment,  and  for  the  purpose  of  ^^  inquir- 
ing into  and  ascertaining  the  amount  of  the  estate  of  the  said  tes- 
tator necessary  for  carrying  into  effect  such  scheme"  (/).  Where 
the  execution  of  a  trust  has  been  committed  to  the  trustees  of  the 
general  estate,  the  Courts  have  usually  held  that  the  intention  was 
to  apply  the  whole  residue  to  the  purposes  of  the  charity,  unless 
the  testator  appeared  to  have  contemplated  the  possibility  of  a  sur- 
plus (g).  Questions  as  to  uncertainty  in  regard  to  property  be- 
queathed to  individual  legatees,  relate  more  frequently  to  the  extent 
of  the  legacy  than  to  its  validity.  Thus  a  declaration  by  spouses, 
that  ^^  the  longest  liver  is  to  have  all  that  remains  after  our  debts 


distribation  "  amongst  such  membera 
of  A/b  family "  as  might  be  thought 
most  deserying  {Green  y.  Marsden^  1 
Drew,  646) ;  or  ^^  to  such  of  the  heirs  of 
the  teetator^B  father  as  she  might  think 
best  deserved  a  preference*'  (^Mere- 
deth  v.  Heneage^  1  Sim.  542,  etc.). 

(a)  Grant  v.  Shepherd,  21  July  1847, 
6  BeU,  158. 

(h)  Eeid  v.  Redder,  24  June  1884, 
12  S.  781;  Blair  v.  Blair,  16  Nov. 
1849,  12  D.  97. 

(c)  Wedderapoon  t.  Thonuon's  TVs,, 
15  Dec.  1824,  8  S.  279 ;  Keilkr  v. 
Keiller,  16  June  1826,  4  S.  780. 

(d)  S^od  of  Aberdeen  v.  Milne^s 
Trs.,  25  Feb.  1847,  9  D.  746 ;  Scottish 
Missy,  Socy,  v.  Home  Mission  Commit- 


tee, 19  Feb.  1858,  20  D.  634 ;  Pringle 
V.  M.  of  Tweeddale,  16  Dec.  1823,  2  S. 
588 ;  Sommervail  v.  Edin,  BUle  Soc., 
22  Jan.  1830,  8  S.  370 ;  Dujfs  Trs.  ▼. 
Mayor  of  London,  18  Mar.  1862. 

(«)  FerLordfiCranworth  and  Wens- 
leydale,  8  Macq.  166,  175. 

(/)  Mags,  of  Dundee  v.  Morris; 
see  judgment  3  Macq.  178. 

(Sf)  Miller  v.  Black's  Trs,,  14  July 
1837,  2  S.  &  M'L.  866,  affg.  14  S. 
557;  7Tiomson''s  Trs,  v.  Alexander, 
4  Mar.  1852, 1  Stewart,  558;  M'Leish's 
Trs.  V.  M'Leish,  25  May  1841,  8  D. 
914 ;  and  see  Hosp.  of  Perth,  1795, 
M.  5758,  Bell's  fol.  Ca.  178 ;  Ramsay 
V.  College  of  St  Andrews,  7  June  1842, 
6  D.  896. 
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Whether  a  Rfr- 
cital  can  re- 
oeive  effect  as 
a  Trust 


are  paid,"  has  been  sustained  as  a  valid  oniversal  legacy  of  move- 
able estate  (a) ;  while  a  beqnest  of  ^^  all  moveables  whatsoever,**  fol- 
lowing an  enomeration  of  corporeal  moveables,  was  held,  as  we  have 
seen  in  treating  of  express  tmsts,  not  to  comprehend  nomina  ddnto^ 
rum  (b).  A  conveyance  of  certain  specified  heritable  subjects,  to- 
gether with  ^  all  other  lands  or  heritable  estate  of  every  description," 
for  behoof  of  the  grantei^s  children  ^^  exclusive  always  of  any  son 
who  may  succeed  as  heir  of  entail  in  the  estate  of  Rickarton,"  was 
found  not  to  carry  that  entailed  estate,  on  the  assumption  that  the 
entail  was  defective  in  its  prohibitions ;  as  there  was  no  evidence 
of  an  intention  to  deal  with  it  as  fee-simple  estate  (c). 

A  mere  recital  that  the  truster  has  already  bequeathed  a  certain 
legacy  to  a  beneficiary,  when  introductory  to  a  destination  of  residue, 
may  receive  effect  as  an  implied  trust  of  a  sxmi  equal  to  the  legacy, 
although  there  is  no  other  evidence  of  a  previous  bequest ;  as  where 
a  testator,  on  the  recital  that  ^^  by  my  deed  of  settlement  I  bequeathed 
to  my  nephew,  John  Grant,  a  sum  of  money  considered  equal  to  the 
value  of  the  heritable  property  left  to  his  brother,  Alexander  Grant 
[which  was  a  mistake],  and  also  the  free  residue  of  my  estate," 
recalled  the  bequest  of  residue,  and  appointed  the  residue  to  be 
divided  between  the  brothers.  The  Court  determined  that  John 
Grant  was  a  general  legatee  for  a  sum  equal  to  the  value  of  the 
heritable  estate  (d).  On  the  other  hand,  it  is  clear  that  a  precatory 
direction  to  a  disponee  or  legatee  to  dispose  of  the  property  in  a 
particular  way  after  the  grantee's  death,  is  not  binding,  unless  the 
grantee's  right  be  expressly  limited  to  a  liferent  (e)  ;  for  if  otherwise, 
the  request  is,  on  the  most  liberal  construction,  no  more  than  a 
simple  destination,  which  is  defeasible  at  pleasure.  And  it  may  be 
laid  down  upon  English  authority,  which  on  this  point  is  in  har- 


(a)  M'MUan  t.  AfMiUan,  28  Nov. 
1850,  13  D.  187. 

(h)  Dunbar's  Trs.  v.  Dunbar^  16 
Jan.  1808,  Hume  207. 

(c)  Hepburn  t.  Hepburn^  10  Feb. 
1860,  22  D.  730.  It  has  been  held 
that  reoonunendations  to  consider  cer- 
tain persons  {Sale  v.  Moore^  1  Sim. 
534) ;  to  be  kind  to  them  (Buggins  v. 
Yates^  9  Mod.  123) ;  to  remember  them 
{Bardswell  v.  BardsweU,  9  Sim.  319) ; 


to  do  justice  to  them  (Ze  Maistre  y. 
Bannister,  Pr.  Gh.  200),  or  to  make 
ample  provision  for  them  {Winch  v. 
Brittony  14  Sim.  379),  and  trasts  of 
that  nature,  are  void  for  uncertainty. 

(d)  Grant  v.  Grant,  1  Mar.  1861, 
18  D.  806. 

(e)  Murray  v.  Fleming,  1729,  M. 
4076;  Ramsay  v.  Beveridge,  8  Mar. 
1864,  16  D.  764. 
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mony  with  the  principles  of  our  law  (a),  that  the  Court  will  not 
rear  up  an  implied  trust  for  the  purpose  of  carrying  out  a  purpose 
of  substitution.  Waiving  the  consideration  of  expressions  of  a 
mere  intention  to  benefit  descendants,  it  will  be  seen  that  even  a 
positive  recommendation  to  divide  property  among  certain  per- 
sons in  specified  proportions  (b)y  or  to  divide  and  dispose  of  what 
money  or  property  the  grantee  might  have  saved  from  the  yearly 
income  thereby  given  to  him  (c)j  or  to  leave  the  bulk  of  the  residu- 
ary estate  in  a  certain  way  (d)y  will  not  be  binding  on  the  grantee, 
if  he  has  the  power  expressly  or  impliedly  given  to  him  of  disposing 
of  the  subject  in  his  lifetime  (e). 

If  the  words  of  bequest  amount  to  a  partial  trust  for  purposes  Beaulting  in- 

*  *-         ^  ^      ^  terestB  in  Im- 

which  do  not  exhaust  the  estate,  the  residue  will  result  to  the  next  plied  Trusts, 
of  kin  (/).  The  Court  does  not  easily  infer  a  residuary  interest  in 
persons  described  as  trustees ;  and  accordingly  a  fund  given  in  life- 
rent to  a  beneficiary,  the  capital  being  ^^  payable  to  the  trustees," 
was  held  to  merge  in  the  general  estate  (g).  But  a  general  devise 
of  property  to  a  party  and  his  heirs  "  for  his  and  their  own  use  and 
benefit,"  subject  to  payment  of  legacies,  was  held  by  Lord  Cotten- 
ham,  reversing  the  decision  of  Lord  Langdale,  M.  R.,  to  give  a 
beneficial  interest  in  the  residue  (h)  ;  and  this  decision  may  safely 
be  regarded  as  a  precedent  in  Scotland  (t). 

It  has  been  observed,  that  the  question  whether  a  testamentary  Whether  a 

'  *  ^  ^  "^     purpose  IS  dis- 

purpose  is  to  be  interpreted  as  a  trust  or  a  power,  is  one  of  intention  oretaonary  or 

imperative. 


(a)  Greig  v.  Johnston^  6  W.  &  S. 
426,  per  Lord  Wynford  ;  Broum  v. 
Coventry,  .1792,  M.  14863 ;  and  cafies 
cited  in  BeU's  Pr.  §  1878. 

(6)  White  V.  Briggs,  15  Sim.  83; 
15  L.  J.  Ch.  Ca.  182.  Lord  Lyndhurst 
observed  that  the  word  ^^  recommend  ^^ 
had  been  repeatedly  held  to  create  a 
trust ;  but  that  construction  frequently 
defeated  the  intention  of  the  testator, 
and  the  Court  was  unwilling  to  extend 
the  doctrine. 

(c)  Cowman  v.  Harrison^  10  Hare, 
234.  ^^  The  right  of  a  donee  to  spend 
the  subject-matter  of  the  gift  is  incon- 
sistent with  the  nature  of  a  trust ;  and 
the  Court  therefore  collects  in  that  case 
that  there  can  be  no  intention  to  im- 
pose a  trust."  Per  Turner,  V.C.,  p.  239. 


(d)  Pulton  V.  Simmonds^  2  Drew, 
221. 

(e)  Knight  v.  Boughton,  11  CI.  & 
Fin.  513 ;  Huskisson  v.  Bridge^  4  De 
Gex  &  Sm.  245.  But  see  contra^ 
Malim  v.  Keighley,  2  Yes.  jun.  529 ; 
Harwood  v.  West,  1  S.  &  S.  387. 

(/)  Mags,  of  Dundee  v.  Morris,  3 
M'Q.  175  ;  and  sequel,  23  D.  493.  But 
if  the  heirs  are  expressly  excluded,  the 
whole  fund  must  be  applied  to  the 
purposes  of  the  bequest ;  APLeish's  Trs. 
V.  M'Leish,  25  May  1841,  3  D.  914. 
See  Chapter  X.  (Resulting  Trusts). 

(g)  Miller  v.  Black's  Trs.,  14  July 
1837,  2  S.  &  M^L.  866. 

(h)  Wood  V.  Cox,  2  M.  &  C.  684,  6 
L.  J.  Ch.  Ca.  366. 

(t)  Jack  ▼.  Burnett,  5  Bell,  409. 
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rather  than  of  grammatical  import  (a).  Where  a  directiaii  to 
dispose  is  a  mere  adjonct  to  a  bequest  of  the  beneficial  interest  in 
a  subject,  the  presumption  is,  as  we  have  seen,  for  an  absolute  gift 
of  the  fee,  or  at  least  of  the  usuf ructuaiy  interest,  coupled  with  a 
power  of  defeating  the  destination.  But  where  the  fee  is  vested  in 
trustees  for  the  use  of  the  benefidaiy,  it  would  seem  that  any 
suggestions  addressed  to  the  trustees  regarding  its  ultimate  disposal 
are  to  be  regarded  as  directions  in  the  nature  of  a  precatoij  trust, 
which  they  are  not  at  liberty  to  disr^ard  (6).  For  example,  a 
power  of  altering  the  settlement  can  be  exerdsed  only  for  the  pur- 
pose of  aiding  the  settlor's  intention,  and  not  for  defeating  it  (c). 
The  beneficiary  for  whose  behoof  a  power  of  appointment  has 
been  granted,  may  require  the  trustee  to  execute  it  (d).  The  Court 
will,  if  needful,  define  or  extend  the  powers  of  the  trustees  («),  or 
will  restrict  the  interest  of  the  appointee  where  the  trustees  have 
exceeded  their  powers  (/),  though  it  does  not  appear  that  the  Court 
has  ever  tak^i  upon  itself  the  execution  of  a  power  coupled  with  a 
trust  {g). 
impiiBd  Trost  ^q  principle  that  an  intention  manifested  by  a  disponer  is 

by  way  of  bur-  *  *  -^  i: 

den  or  reaervar  equivalent  to  a  tmst,  may  be  further  illustrated  by  reference  to  the 
case  of  a  direction,  in  a  deed  of  absolute  conveyance,  to  ^ply  tbe 
proceeds  of  realized  heritable  property  in  payment  of  legacies  (A) ; 
or  of  a  conveyance  to  a  party  in  liferent  giving  a  nominal  fee, 
subject  to  the  condition  that  such  fee  shall  be  retained  for  the 
benefit  of  children  of  the  marriage  (t) ;  to  the  case  of  dispositions 
of  heritage  charged  with  payment  of  debts  and  legacies  (A),  or  of 

(a)  See  Malhn  v.  Kdghley,  2  Yes.  1813,  F.  C.  ;    Macdonaid^s   Tn.  v. 

Jan.  581 ;  Meggison  v.  Moore,  2  VeB.  Muir,  9  Dec  1851,  14  D.  152. 

jun.  632,  per  Lofid  Loughborough.  (/)i^ralhallanY,D,o/Norikumber' 

(h)  See  Watson  y.  Watson,  8  Mar.  iand,  20  May  1840,  2  D.  840 ;  £.  o/ 

1854,  16  D.  803,  and  Deanistoun  y.  Bathes  y.  Rothes,  21  Jan.  1823,  2  S. 

DalgUM,  22  Nov.   1838,   1   D.  69,  135 ;  E.  of  Mar  y.  Lad^  £rafcme,  3 

where   directions  to  pay  to  certain  Dec.  1830,  9  8.  126. 

parties  in  liferent,  and  to  their  children  (g)  See  Gh^)terXXn.  (Powenof 

in  fee,  were  interpreted  as  tnistB  to  Disposal,  etc.). 

invest  for  their  behoof.  (h)  Fergus  y.  Fergus,  7  Feb.  1833, 

(c)  Douglas  y.  Douglas'   Trs.,  30  US.  362. 

Jane  1859,  21  D.  1066.  (0  Ramsay  y.   Beveridge,  3    Mar. 

(d)  Cowan  y.  Crawford,  20  Jan.      1854,  16  D.  764. 

1837,15  S.  398;  Canq>bellT.  CampbeU,         (k)  Stair,  3,  5,  17  ;  Erak.  3,  8,  52 ; 
25  Feb.  1809,  F.  0.  BeU*8  Frin.  §  1395 ;  Robertson's  Crs. 

(e)  Stewart  y.  Stewart,   26  Noy.      y.  Robertson,  13  Dec.  1803,  M.  App. 
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specific  provisions  (a)  ;  in  which  cases  a  trust  for  payment  is  raised 
by  implication  in  the  person  of  the  disponee  as  the  condition 
npon  which  the  grant  is  to  take  effect  in  his  favour.  So  also,  if  a 
husband  has  bound  himself  by  his  marriage-contract  to  lay  out  and 
secure  a  sum  of  money  as  a  provision  to  his  wife,  he  is,  on  the 
principle  of  implied  trust,  responsible  for  its  investment,  and  can 
only  discharge  himself  of  the  trust  by  investing  the  sum  on  good 
heritable  security  (6). 

Competition,  No.  2 ;  Wemyss  v.  Traily  '  (a)  Johnston  v.  Cochran^  13  Jan. 

23  Nov.  1810,  F.  C. ;  Ogiloie  v.  Dun-  1829,  7  S.  226. 

das,  22  May  1826,  2  W.  &  S.  2U ;  (6)  Lindsay  v.  LaOiian,  1685,  M. 

Sinclair  v.  Fraser,  1798,  Hume,  176 ;  2269 ;  Hay  v.  Hay,  1710,  M.  12982 ; 

Moncrieff  v.  Skene,  29  June  1825,  1  Ramsay  v.  Cowan,  11  July  1833, 11  S. 

W.  &  S.  672.  967. 
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CHAPTER  IX. 

OF  THE  INTERPRETATION  OF  TRUSTS  AS  AF- 
FECTED BY  FOREIGN  LAW,  AND  OF  JURIS- 
DICTION (a). 


Jorudiction  of   The  enforcement  of  trusts  engrafted  apon  foreign  property  has 

Session  in 
TruBte. 


given  rise  to  many  questions  of  difficulty,  involying  not  only  the 


(a)  On  the  subject  of  private  in- 
ternational law,  in  80  far  as  applica- 
ble to  queBtions  of  testate  saoceasion, 
the  reader  is  referred  to  the  following, 
which  are  selected  as  being  probably 
the  most  authoritatiye  among  the  nu- 
merous treatises,  ancient  and  modem, 
which  have  been  published  on  the  sub- 
ject:— ^Phillimore,  Intern.  Law,  Vol. 
IV.  Ch.  43  (see  abstract,  infra); 
Burge,  Com.  Vol.  IV.  Ch.  12,  which 
contains  a  careful  abstract  of  the  case 
law  of  the  foreign  and  colonial  courts 
on  the  subject;  Foelix,  Ed.  Deman- 
geat.  Vol.  I.,  p.  239,  where  the  opinions 
of  the  publicists  are  ably  epitomized ; 
Westlake,  Ch.  10,  a  good  paraphrase  of 
the  12th  Vol.  of 'Savigny's  Romischen 
Rechts;  Story,  Confl.  Ch.  11;  Voet, 
ad  Pand.  lib.  I.  tit.  4,  par.  2,  de  Stat. ; 
Huber,  ad  Pand.,  Lib.  I.  tit.  3,  App. 
de  Confl.  ;  and,  among  our  own 
writers,  Ersk.  3,  2,  39;  Kames,  Eq. 
Book  III.  Ch.  8;  Robertson,  Pers. 
Sue.  Ch.  8. 

The  following  statement,  the  mate- 
rials of  which  are  drawn  chiefly  from 
Dr  Phillimore^s  treatise  on  Interna- 
tional Law  (IV.  c.  43),  will,  we  believe, 
be  found  to  present  an  accurate  view 
of  the  doctrines  of  the  Publicists,  as 


applicable  to  the  interpretation  of  tes- 
tamentary instruments,  and  may  serve 
as  a  criterion  for  testing  the  doctrines 
of  the  law  of  Scotland  as  stated  in  the 
text. 

1.  The  first  question  is.  What  is  the 
forum  entitled  to  exercise  jurisdiction 
over  the  whole  question  of  the  succes- 
sion ?  The  answer  is,  that,  aafi,  general 
rule,  the  petitio  hasreditatis  should  be 
in  the  forum  to  which  the  heir  or  re- 
presentative of  the  deceased  is  subject ; 
though  the  petitio  rerum  singularum^ — 
e.g,y  for  confirmation  or  probate  with 
a  view  to  the  establishment  of  a  title 
to  particular  subjects, — ^may  perhaps 
necessarily  be  brought  before  the  forum 
reisitx. 

2.  By  what  law  shall  the  forum 
entitled  to  exercise  jurisdiction  decide 
the  questions  as  to  the  form  of  the 
testamentary  instrument,  and  the  ca- 
pacity of  the  testator?  It  would  appear 
that  the  law  of  the  domicile  of  the 
testator  at  the  time  of  making  his  tes- 
tament '  governs  the  question  of  his 
l^gal  capacity  to  execute ;  but  as  to  the 
Talidity  of  the  testament,  in  so  far  as 
depending  on  formalities  of  authenti- 
cation, the  general  opinion  of  jurists 
allows  an  option  to  the  testator  to 
adopt  either  the  form  required  by  the 
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element  of  jurisdiction^  but  also  the  construction  of  the  provisions 
of  such  trusts^  which  is  to  a  certain  extent  affected  by  the  system  of 
jurisprudence  in  force  in  the  country  in  which  the  trust  is  to  be 
administered.  In  the  determination  of  questions  of  succession,  the 
Court  of  Session  exercises  jurisdiction  either  in  rem  or  in  personam. 
If  the  subject  of  the  trust  be  heritable  property  in  Scotland,  that 
will  of  itself  give  the  Courts  of  Scotland  jurisdiction  in  rem ;  and 


lex  loci  (ictus  or  the  form  required  by 
the  lex  domicilii^  the  adoption  of  either 
form  being  bat  facuUativey  not  impera- 
tative ;  and  if  a  testator  authenticate  his 
testament  according  to  the  law  of  his 
actual  domicile,  and  his  domicile  is 
afterwards  changed,  such  change  will 
not,  according  to  the  best  opinion  of 
jurists,  invaUdate  the  instrument, 
though  Savigny  treats  the  point  as 
doubtful  (VIII.  §  381),  and  John  Voet 
maintains  that  the  will  would  be  in- 
validated (Voet,  ad  Pand.  Lib.  38,  tit. 
3  ;  tit.  2,  §  12). 

3.  Ab  to  the  validity  of  the  disposi- 
tions contained  in  the  testamentary 
writing,  and  the  construction  and  in- 
terpretation of  the  language  used  by 
the  testator,  it  must  be  admitted  that, 
according  to  the  general  opinion  of 
jurists,  subject  however  to  the  qua- 
liiication  afterwards  stated  (infra,  p. 
172),  the  law  of  the  testator's  domicile 
furnishes  the  rule  of  interpretation. 
But  we  are  not  prepared  to  say  that 
the  decisions  of  the  Scotch  Courts, 
according  to  which  certain  words  of 
disposition  are  essential  to  the  validity 
of  a  conveyance  of  Scotch  heritage 
(although  possibly  not  essential  accord- 
ing to  the  law  of  the  settlor's  domi- 
cile), are  not  capable  of  being  sup- 
ported on  the  principles  laid  down  by 
the  international  jurists. 

4.  The  particular  class  or  description 
of  persons  entitled  to  take  under  a  gene- 
ral designatio  personarum^  ought,  on 
principle,  to  be  left  to  the  determina- 
tion of  the  same  law  which  regulates 
the  interpretation  of  the  deed  ;  that  is, 
in  the  case  of  personal  property,  to  the 


law  of  the  domicile.  Ab  regards  real 
property,  there  is  a  division  of  opinion 
as  to  whether  the  lex  domicilii  or  the 
lex  rei  sitx  should  prevail. 

5.  Legacies  are  held  to  be  payable 
in  the  currency  of  the  country  in  which 
the  testator  is  domiciled,  unless  the 
testamant  affords  clear  evidence  that 
the  testator  meant  another  currency. 
And  the  rule  is  not  varied  by  the  cir- 
cumstance that  the  legacy  is  to  be  paid 
out  of  real  property  situated  where  the 
currency  differs  from  that  of  the  tes- 
tator's domicile. 

6.  According  to  the  English  rule, 
legacies  and  shares  of  succession  bear- 
ing interest,  carry  the  interest  of  the 
state  in  which  the  assets  have  been 
placed  by  the  executors  or  administra- 
tors since  they  became  payable.  This 
would  also  appear  to  be  the  doctrine 
of  the  law  of  Scotland. 

7.  With  respect  to  the  law  which 
ought  to  regulate  the  payment  of  duties 
to  Goyemment  on  testaments  and  suc- 
cessions, the  Ijegislature  of  Great  Britain 
imposes  duties  on  probate  or  adminis- 
tration (in  which  category,  inventory 
duty  is  included),  and  duties  on  lega- 
cies or  shares.  The  former  are  payable 
according  to  the  lex  lod  of  the  assets 
at  the  death  of  the  settlor  or  intestate ; 
the  latter  are  payable  according  to  the 
law  of  the  domicile,  and  into  the  ex- 
chequer of  the  country  where  the  de- 
ceased person  was  domiciled,  wherever 
the  legatees  or  successors  reside.  This 
point  was  decided  by  the  House  of 
Lords  in  a  Scotch  case  (Thomson  v. 
AdvocaU'Gen.,  18  Feb.  1846,  4  Bell  1, 
reversing  3  D.  1301  &  Exch.  Rep.) 
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FOREION  LAW  AND  JURISDICTION. 


[Ch.  IX- 


Administration 
of  Personal 
Property. 


Administration 
of  Trusts  of 
Lands. 


Interpretation. 


Jurisdiction 
\)j  reason  of 
residence. 


Ascertainment 
of  Foreign 
Law 


even  with  respect  to  moveable  property,  it  would  seem  that  the  con- 
firmation of  executors  in  Scotland  to  personal  estate  situated  there, 
b  sufficient  to  found  jurisdiction,  so  as  to  give  a  right  of  action 
against  the  executors,  notwithstanding  their  absence  from  the  Scotch 
territory  at  the  institution  of  the  action  (a). 

As  regards  the  administration  of  settlements  of  personal  property, 
wherever  situated,  there  can  be  no  doubt  that  the  Court  of  Session 
has  jurisdiction  in  personam  to  enforce  the  administration  of  the 
trust,  provided  the  trustee  is  within  the  territory,  and  that  the 
assistance  of  the  Court  is  invoked  in  an  action  at  the  instance  of 
some  party  having  an  interest  (6).  The  Court  of  Session  also  claims 
the  right  of  enforcing  the  administration  of  trusts  of  foreign  lands, 
if  the  trustees  are,  by  residence  or  otherwise,  subject  to  its  personal 
jurisdiction  (c)  ;  though  here  its  jurisdiction  is  liable  to  be  frustrated 
by  the  action  of  the  judicatory  of  the  country  in  which  the  lands 
are  situated.  The  interpretation  of  the  trust  conveyance  is,  in  the 
case  of  moveable  property,  determinable  by  the  lea;  loci  contractus 
vel  domicilii  (d)y  and  in  the  case  of  heritage,  by  the  lex  loci  rei  sitcB* 
These  are  the  general  principles  upon  which  the  Court  of  Session, 
administering  public  law  as  it  always  does  in  questions  involving 
jurisdiction,  has  entertained  proceedings  relative  to  the  execution  of 
trusts  of  property  situated  in  other  territories ;  and  although,  in  the 
application  of  those  principles  to  individual  cases,  differences  of 
opinion  have  arisen  amongst  individual  judges,  the  decisions  of  the 
Court  have  not,  so  far  as  we  are  aware,  in  any  instance,  been 
brought  into  direct  conflict  with  those  of  competing  jurisdictions. 

The  jurisdiction  of  the  Court  of  Session  over  the  person  of  a 
trustee,  executor,  or  residuary  legatee  resident  in  Scotland,  is  pre- 
cisely analogous  in  its  origin  and  effect  to  that  which  is  exercised 
over  any  other  debtor  {e). 

If  the  action  is  founded  upon  a  foreign  settlement,  the  Court  will. 


(a)  M'^Moriney.  CowUy  16  Jan.  1846, 
7  D.  270 ;  Mags,  of  Wick  v.  ForheSy 
11  Dec.  1849, 12  D.  299. 

(b)  Robertson  v.  Landell^  2  Dec. 
1843, 6  D.  170 ;  Cruickshank  v.  Crukk- 
shank's  2V.,  24  Feb.  1843,  5  D.  733. 

(c)  Cruickshank  v.  Cruickshank's 
TV.,    supra ;    Ferguson    v.    Marjori- 


5anJb,  1  April  1863, 16  D.  637  ;  Thom- 
son's Trs.  V.  Alexander,  18  Dec.  1861, 
14  D.  217. 

(d)  See  p.  172,  et  seq.,  infra. 

(e)  Boe  V.  Anderson,  11  Nov.  1867, 
20  D.  11 ;  Ferrie  v.  Woodward,  30  June 
1831,9  8.864.  &ee  Robertson  r,  Mac- 
vean,  18  Feb.  1817,  F.  C.  note. 
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of  course,  in  the  matter  of  interpretation,  be  guided  by  the  opinion  of 
foreign  counsel,  obtained  on  a  remit  by  themselves  (a) ;  and  they  will 
not  hold  themselves  bound  by  the  decision  of  the  Court  of  the  locus 
exectttionis  in  another  action  (b).  But  where  the  opinion  of  counsel, 
in  answer  to  a  query,  was  to  the  effect  that  '^  the  import  or  con- 
struction of  the  will  is  not  purely  or  exclusively  a  question  of  Eng* 
lish  law ;  that  it  does  not  depend  on  any  technical  rule  of  English 
practice,  but  that  it  is  a  question  on  which  the  judge  of  any  Court 
conversant  with  the  language  in  which  the  wiU  is  written  is  entitled 
and  bound  to  give  his  judgment,  according  to  his  understanding, 
and  the  plain  interpretation  of  the  words  used ;"  the  Court,  by  a 
majority  of  the  whole  judges,  adopted  the  opinion  in  so  far  only  as 
it  affirmed  the  validity  of  the  will,  and  rejected  the  opinion  as 
regarded  the  construction  put  upon  its  provisions  (c). 

The  determination  of  matters  of  foreign  law  has  been  put  upon  LawAscer- 

.  rm  taiament  Acts. 

a  new  footing  by  two  Acts  of  the  present  reign  (<i).  The  earlier 
statute  provides  for  the  ascertainment  of  the  law  of  one  part  of  her 
Majesty's  dominions  when  pleaded  in  another  part;  and  by  the 
recent  statute  similar  relations  are  established  between  the  Superior 
Courts  (e)  of  her  Majesty's  dominions  and  those  of  "  any  foreign 
country  or  state,  with  the  government  of  which  her  Majesty  may 
be  pleased  to  enter  into  a  convention"  for  that  purpose. 

The  first  branch  of  section  1  of  the  original  Act  (/)  empowers  Terms  of  the 
any  of  her  Majesty's  Superior  Courts  to  adjust  or  approve  of  a  case     ''^    ^ 
setting  forth  the  facts  in  the  cause,  as  these  may  be  ascertained  by 
verdict  or  agreement ;  and  thereupon  to  adjust  such  questions  of 
law,  arising  out  of  the  same,  on  which  they  may  desire  to  have  the 
opinion  of  the  foreign  Court,  for  the  purpose  of  remitting  the  same 


(a)  Wightman  v.  Delisk's  Tr,,  1802, 
M.  4479 ;  Newlands  v.  Chalmers'  Tr,^ 
22  Not.  1832,  11  S.  65 ;  Hardman  v. 
Rouget's  Trs,,  9  July  1842,  4  D.  1505 ; 
Macpherson  v.  Tytler^  19  Jan.  1850, 
12  D.  486 ;  Gowan  v.  Bradley,  14  Feb. 
1845,  7  D.  483. 

(6)  Bairdv.  Mitchell,  14  July  1854, 
16  D.  1088 ;  Boe  v.  Anderson,  11  Nov. 
1857,  20  D.  11 ;  and  see  Robertson  v 
LandeU,  6  D.  170. 

(c)  Thomson's  Trs,  y.  Alexander,  18 


Dec.  1851,  14  D.  217 ;  see  also  Trotter 
V.  Trotters,  10  June  1829,  3  W.  &  S. 
407,  afifg.  5  S.  78 ;  Cranstoun  v.  Cun- 
ninghame,  16  Feb.  1839,  1  D.  521 ; 
Gowan  v.  Bradley,  14  Feb.  1846,  7  D. 
433. 

(d)  22  &  28  Vict.  cap.  68 ;  24  &  25 
Vict.  cap.  11. 

(e)  Defined  in  §  4. 

(/)  Extended  by  §  1  of  24  &  25  Vict, 
cap.  11. 


/ 
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"  Election," 
and  "Appro- 
bate and  Be- 
probate." 


Jhmdas  v. 
Dwtdas* 


to  the  foreign  Court  for  its  opinion.  Under  this  section  (a)  pro- 
vision is  also  made  for  submitting  cases  received  from  foreign  Courts 
to  the  Court  of  the  country  whose  opinion  is  desired.  The  applica- 
tion is  to  be  by  petition,  which  may  be  disposed  of  either  with  or 
without  argument  (b).  Section  3  (c)  prescribes  the  method  of 
ha\'ing  the  opinion  of  the  foreign  tribunal  applied  to  the  case.  If 
the  remit  has  been  made  before  answer,  the  Court  may  direct  the 
opinion  to  be  laid  before  a  jury  along  with  the  other  evidence.  If 
dissatisfied  with  the  opinion,  the  Court  may  again  remit,  with  ex- 
planations, to  the  same,  or  to  another  superior  Court. 

To  proceed  with  the  principles  of  interpretation  of  foreign  settle- 
ments, the  Court  of  Session,  in  construing  a  total  settlement,  will 
apply  the  doctrine  of  approbate  and  reprobate  to  support  ineffectual 
conveyances  of  lands  in  England ;  and  in  like  manner  the  English 
principle  of  "  election"  is  by  the  Court  of  Chancery  made  operative 
upon  devises  of  Scotch  property ;  the  right  of  both  Courts  to  do  so 
being  mutually  acknowledged. 

In  the  case  of  Dundaa  v.  Dundas  (d),  a  settlor  had  included  in 
his  trust  disposition  an  English  estate  of  considerable  value ;  but 
according  to  the  law  of  England  the  conveyance  was  ineffectual, 
because  not  authenticated  by  three  witnesses.  This  property  hav- 
ing been  claimed  by  Mr  Wedderbum  Dundas,  the  heir-at-law,  who 
was  also  entitled  under  the  settlement  to  a  share  of  the  Scotch  real 
and  personal  estate,  the  Court  of  Session  were  of  opinion  that  they 
were  bound  to  deal  with  the  English  property  under  the  law  of 
approbate  and  reprobate,  and  accordingly  found,  "  that  if  Wedder- 
bum Dundas  shall  ultimately  take  the  estate  situated  in  England 
without  surrendering  the  same  for  the  purposes  of  the  trust,  he 
cannot  be  entitled  to  claim,  under  the  trust  deed,  any  share  of  the 
heritable  or  moveable  estates  in  Scotland  thereby  conveyed  to  the 
trustees"  (e).  In  moving  the  affirmance  of  this  judgment,  the  Lord 
Chancellor  (/)  observed,  "  The  Court  of  Session  have  done  nothing 
more  to  affect  the  real  estate  within  the  liberties  of  Berwick  than 


(a)  Extended  by  §3  of  24  &  25  Vict, 
cap.  11. 

(6)  As  to  the  form  of  procedure  in 
Court  of  Session,  see  Lord  v.  Colvin,  7 
Dec.  18G1,  23D.  111. 


(c)  See  §  2  of  Extension  Act. 

(d)  Dundas  y.  Dundas,  14  Jan.  1829, 
7  S.  241. 

(«)  4  W.  &  S.  462. 
(/)  Lord  Brougham. 
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the  Court  of  Chancery  would  do  in  the  case  I  have  put.  They 
have  only  said, — You  come  to  us,  not  for  the  real  estate,  not  to 
decide  on  the  real  estate  in  England,  which  we  have  no  power 
to  do ;  but  you  come  to  us  as  a  legatee — ^you  want  to  enjoy  your 
fourth  share  under  the  will  of  the  personal  funds,  and  the  heritable 
funds  in  Scotland  :  we  have  jurisdiction  over  them,  and  we  put  you 
to  your  election — either  take  the  whole,  according  to  the  principles 
of  the  Scotch  law,  or  reject  the  whole ;  take  the  legacy  cum  onere^ 
or  reject  both  the  burden  and  the  legacy"  (a). 

The  Court  of  Session,  with  that  liberality  which  it  usually  dis-  To  vhatex- 

tent  Foreign 

plays  towards  foreign  Courts  of  judicature,  recognises  the  jurisdic-  Courts  may 
tion  in  personam  of  such  Courts  in  dealing  with  settlements  which  Scotch  Herit- 
embrace  Scotch  heritable  property.  For  example,  in  the  case  of  *  ^  ^^  ^' 
Lamb  v.  Montgomerie^  it  appeared  that  Scotch  heritage  had  been 
treated  as  personalty  in  an  English  will ;  and  the  Court  of  Chancery, 
in  a  suit  instituted  for  the  administration  of  the  trust,  dealing  with 
the  Scotch  property  under  the  English  law  of  election,  had  obliged 
the  heir-at-law  to  adopt  the  conveyance,  as  a  condition  of  his  claim- 
ing a  share  in  the  personal  succession.  The  Court  of  Session  had 
in  the  meantime  appointed  a  judicial  factor  on  the  heritable  estate ; 
and  a  petition  having  thereafter  been  presented  by  the  executors, 
praying  that  the  judicial  factor  might  be  authorized  to  dispone  the 
said  heritable  property  to  them  in  trust,  for  the  uses,  ends,  and  pur- 
poses specified  in  the  will.  Lord  Kinloch  remitted  to  English  coun- 
sel for  their  opinion, — Whether  the  proceedings  in  England  were 
competent  and  regular,  and  imported  a  final  and  irrevocable  election 
on  the  part  of  the  heir  (a  minor)  of  the  provisions  imder  the  will ; 
and  whether,  in  respect  of  such  election,  he  was  obliged  to  make 
over  the  heritable  property  to  the  executors  {b)  ?  Having  obtained 
an  affirmative  answer,  the  Lord  Ordinary  authorized  and  empowered 
the  judicial  factor  to  execute  a  conveyance  in  favour  of  the  execu- 
tors, as  desired  (c). 

(a)  DundcuY.  Dundas,  22 Dec.  1880,  1859,  21  D.  1011,  the  Court  directed 

4  W.&S.  460, 466.    See  aiao  Alexander  the  rents  of  Scotch  heritable  property 

v.  Bennetfs  Trs.^  1  July  1829,  7  S.  817.  to  be  paid  over  to  the  committee  ou 

(6)  Lamb  v.  Montgomerie,  20  July  the  estate  of  a  lunatic  whose  domicile 

1858,  20  D.  1323.     See  also  Murray  was  in  England.     See  Gordon  v.  E.  of 

V.  Baillie,  24  Feb.  1849,  11  D.  710.  Stair,  8  July  1835,  13  S.  1078. 

(r)  In  Lang  v.  Robertson^  21  June 
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In  an  earlier  case,  relating  to  a  willexecated  in  India,  and  which 
indicated  an  intention  (not  effectnally  expressed)  to  convey  heritable 
property  in  Scotland,  the  Conrt  of  Session,  anxious  if  possible  to  give 
effect  to  the  intention  of  the  testator,  took  an  opinion  of  finish  coun- 
sel apon  the  construction  of  the  will,  in  which  inter  alia  the  following 
question  was  put : — ^If  the  will  be  not  sufficient  to  pass  real  property, 
does  it  so  express  the  testatoi^s  intention  that  it  would  put  the  heir 
to  his  election  in  any  competent  Court  in  England,  whether  of  law 
or  equity,  if  he  had  claimed  the  English  real  property,  as  well  as  his 
share  of  the  personal  estate  under  the  willf  On  obtaining  an 
opinion  that  tlie  will  did  not  so  express  the  testator^s  intention  as 
that  it  would  put  the  heir  to  his  election  in  a  Court  of  equity  in 
England,  the  Court  found  the  heir  entitled  to  the  legacy  of  per- 
sonal estate,  without  obligbg  him  to  collate  the  heritage  (a).  In 
another  case,  the  Court  gave  effect  to  an  (pinion  of  English  counsel 
affirmative  of  the  question  whether  the  heir  was  put  to  his  election  (6). 

It  will  be  apparent  from  the  principles  established  in  the  pre- 
ceding cases,  that  where  the  representatives  of  a  settlor  are  resident 
in  a  different  country  from  that  in  which  th^  estate  (if  heritable) 
is  situated,  or  in  which,  if  moveable,  it  falls  to  be  administered  in 
virtue  of  the  lex  domidliij  jurisdiction  may  be  lawfully  exercised  by 
the  Courts  of  either  country.  There  will  be  jurisdiction  in  personam 
in  the  forum  of  the  tru8tee4s'  residence,  and  jurisdiction  in  rem  in 
the  country  where  the  estate  is  actually  or  constructively  situated. 

To  avert  the  mischief  that  would  arise  from  a  divided  jurisdic- 
tion, the  Courts  of  either  country  (c)  are  understood  to  have  the  right 
to  restrain  the  parties  from  taking  proceedings  elsewhere ;  and  the 
principle  which  has  guided  the  Court  of  Session  in  the  exercise  of 
that  right  has  been,  to  give  effect  to  the  jurisdiction  of  that  Court 
in  which  proceedings  were  first  instituted.  Thus,  in  Young  v.  Bar^ 
clay  (d)j  an  action  of  declarator  had  been  raised  in  the  Court  of 
Session,  on  the  allegation  that  a  party  deceased  had  died  domiciled 
in  Upper  Canada,  and  had  left  heritable  and  moveable  property, 


(o)  Trotter  v.  Trotter,  5  Dec.  1826, 
5  S.  78 ;  and  see  Robertson  v.  Robert- 
son, 16  Feb.  1816,  F.  C. 

(6)  CampbeUY.  Munro,  23Dec.  1836, 
15  S.  310. 


(c)  See  Carron  Co,  v.  Maclaren,  24 
L.  J.  Gh.  620,  where  the  H.  of  L.  (diss. 
Lord  St  Leonards)  recalled  an  injunc- 
tion against  proceedings  in  Scotland, 
as  being  unnecessary. 

(rf)  27  May  1846,  8  D.  774. 
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^^  situated  partly  in  Upper  Canada,  and  partly  elsewhere,  particu- 
larly in  Scotland/'  and  claiming  the  whole  succession.  After  litis- 
contestation had  taken  place  here,  the  pursuers  took  proceedings  in 
the  Canadian  Courts  for  the  recovery  of  the  property  situated  in 
that  jurisdiction.  A  note  of  suspension  was  then  presented  by 
the  defenders,  praying  for  interdict  against  the  pursuers'  uplifting 
or  receiving  the  Canadian  property,  or  "  moving  or  proceeding  fur- 
ther in  an  action,  suit,  or  proceeding  commenced  in  the  Probate 
Court  at  Toronto."    The  Court  unanimously  granted  the  interdict. 

In  Dawsoris  Trs.  v.  Macleans  (a\  where  interdict  was  sou£:ht  Opinion  of 

.  ...  Lord  President 

by  the  raisers  of  a  multiplepoinding  for  the  purpose  of  prohibiting  M'Neiii. 
certain  claimants  from  prosecuting  a  bill  in  Chancery  relative  to 
the  same  succession,  interdict  was  refused  mainly  on  the  ground  of 
the  priority  of  the  English  action,  coupled  with  the  fact  that  the 
respondents  were  resident  furth  of  the  jurisdiction  of  the  Court  of 
Session.  On  the  latter  element  Lord  President  M^eill  (b)  ob- 
served :  ^^  I  do  not  think  that  the  mere  fact  of  parties  being  furth 
of  the  country  is  sufficient  in  all  cases  to  exclude  the  jurisdiction  of 
the  Court.  The  parties  are  here  in  proceedings  dealing  with  the 
subject-matter ;  and  if  it  appears,  in  the  course  of  these  proceed- 
ings, that,  to  do  justice  to  the  parties — to  prevent  oppression  upon 
the  parties — ^to  prevent  embarrassment  from  the  course  of  the  pro- 
ceedings, it  is  necessary  or  desirable  to  impose  a  restraint  upon 
them  as  to  following  out  other  proceedings  elsewhere,  which  might 
either  defeat  or  embarrass  what  is  going  on  here,  I  think  that  the 
parties,  being  themselves  here  in  such  suits,  maintaining  their  in- 
terests, and  persevering  in  these  suits,  are  subject  to  the  control  of 
the  Court  in  reference  to  proceedings  which  they  may  be  carrying 
on  elsewhere,  of  the  kind  that  I  have  alluded  to." 

Where  the  jurisdiction  of  both  countries  is  undoubted,  it  would  Effect  due  to 

•'  .  .        .  '  Priority  in  the 

appear  that  the  right  of  action  in  each  can  only  be  determined  by  institution  of 

Piocess. 

the  rule  of  priority.  Accordingly,  in  the  case  of  Mein  v.  Turnery 
the  Court  refused  to  declare  the  right  of  a  trustee  in  a  sequestra- 
tion to  the  property  of  the  bankrupt,  in  respect  that  there  was 
already  an  undischarged  adjudication  in  bankruptcy  in  force  against 

(a)  Dawson's  Trs,  v.  WLean^  4  Feb.      318 ;   British  Linen  Co.  v.  BreadaU 
1860,  22  D.  685 ;  and  see  Kerr  Sr  Co.      bane's  Trs.,  24  Dec.  1886, 15  S.  356. 
v.    Slainton,    27    Jan.   1857,   19  D.  (6)  Lord  CSolonsay.    22  D.  691. 


1G8 


FOREIGN  LAW  AND  JURISDICTION. 


[Ch.  IX. 


Besnlt  of  the 
Authoritiefl. 


By  what  Law 
the  interpreta- 
tion of  the 
Deed  is  to  be 
determined. 


him  in  the  English  Courts  (a).  On  the  other  hand,  if  it  is  clear 
that  the  foreign  Court  has  no  jurisdiction)  the  Court  of  Session  will 
administer  preventive  justice  irrespective  of  any  question  as  to 
priority  of  proceedings.  On  this  principle  an  interdict  was  granted, 
in  a  recent  case,  against  the  removing  the  title-deeds  of  a  Scotch 
heritable  succession,  which  the  trustees,  by  an  order  of  the  Master 
of  the  Rolls,  had  been  required  to  deposit  in  the  Record  OiBce  of  the 
Court  of  Chancery  (b). 

These  cases  may  suffice  for  the  elucidation  of  the  principle  we 
have  ventured  to  lay  down  regarding  jurisdiction.  We  collect  from 
them  that  the  Court  of  Session  adjudicates  upon  trust  estates, 
either  on  the  ground  that  the  estate  is  actually  or  constructively 
within  the  territory,  or  that  the  trustees  are  i^dthin  the  territory ; 
in  either  case  enforcing  its  jurisdiction  by  appropriate  remedies. 

On  the  question,  whether  the  municipal  or  the  foreign  law  is  to 
furnish  the  rule  of  interpretation  of  the  deed  (c),  three  principles 
may  be  said  to  be  fairly  settled : — 1st,  The  construction  of  a  deed 
conveying  heritable  property  in  Scotland  is,  in  so  far  as  it  relates 
to  heritage,  governed  by  the  law  of  Scotland  (d) ;  2dly,  Wills  ex- 
pressed in  the  language  of  Scotch  conveyancing  follow  the  same 
rule;  3d,  Where  the  domicile  of  a  settlor  of  personal  property 
coincides  with  the  place  of  execution,  the  lex  domicilii  vel  loci  actus 
regulates  the  interpretation  of  the  settlement  (e).  And  it  may  be  ob- 
served, that  an  obligation  to  convey  (/),  or  a  direction  to  trustees  to 
convey  heritable  property  (jr),  seems  to  be  subject  to  the  same  law 
of  interpretation  as  a  settlement  of  personal  property.  Such  direc- 
tions and  obligations,  at  any  rate,  are  effectual  although  not  ex- 


(a)  Meiny.  Turner,  15  Feb.  1865, 
17  D.  485.  See  Rattray  v.  Whiu,  8 
Mar.  1842,  4  D.  880. 

(6)  Maclachlan  v.  Meildam,  9  July 
1857,  19  D.  960. 

(c)  Ab  to  the  effect  of  foreign  law 
on  the  authentication  of  deeds,  and  the 
statute  24  &  25  Vict.  cap.  114,  see 
Chap.  III.  Section  11. 

(d)  Henderson  v.  Selkrig,  1795,  M. 
4489 ;  Simpson  t.  Barclay,  1752,  5 
Br.  Sup.  794,  1  Ross,  L.  C.  p.  1 ; 
Montgomerie  v.  Innes,  1796,  Bell's  Fol. 
Ca.  203  ;  Weir  v.  Laing,  6  Dec.  1821 , 


1  S.  192 ;  Mackenzie  v.  Anderson,  16 
Nov.  1830,  4  W.  &  S.  828  (Her.  Bond 
case);  Murray  v.  E.  of  Rothes,  80 
June  1836,  14  S.  1049. 

(e)  Hardman  y.  RougeVs  Trs,,  9 
July  1842,  4  D.  1506;  MelmOe  y. 
Preston,  8  Feb.  1888,  16  S.  478. 

(/)  Govan  v.  Boyd,  1790,  Bell's 
Oct.  Ga.  228;  Ersk.3,2,39,40;  Karnes, 
Pr.  of  Eq.  382 ;  Burge,  Com.  1,  24. 
But  see  contrh.  Story,  Confl.  546. 

(s)  Stewart  v.  Watson,  1791,  BelPs 
Oct.  Ca.  225 ;  Cameron  v.  MacHe,  29 
Aug.  1833,  7  W.  &  S.  106 ;  9  S.  601. 
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pressed  in  the  technical  language  of  Scotch  law.  The  interpretation 
of  a  settlement  of  personal  estate  expressed  in  the  langaage,  and 
executed  within  the  territory  of  a  country  extraneous  to  the  domi- 
cile, ought  in  reason  to  be  determined  by  the  legists  of  the  locus 
actus;  and  it  never  has  been  decided  that  in  such  a  case  the  meaning 
of  the  will  can  be  controlled  by  the  domiciliary  canon  of  interpreta- 
tion (a). 

(1.)  It  is  needless  to  multiply  instances  to  prove  that  trusts  of  Lfxiocir» 
heritable  property  fall  to  be  interpreted  according  to  the  rules  of  TruBts  of  Hen- 
construction  binding  upon  the  Scotch  Courts.  But  as  it  happens  not  ^^ 
unfrequendy  that  in  the  interpretation  of  the  same  deed  resort  must 
be  had  to  two  different  systems  of  law — that  is,  to  the  law  of  the 
testator^s  residence  for  the  ascertainment  of  his  intention  regarding 
the  disposal  of  his  personal  property,  and  to  the  lea  rei  sitce  for  the 
ascertainment  of  the  effect  to  be  given  to  his  disposal  of  real  or 
heritable  property — the  question  naturally  arises,  Which  system  of 
law  is  to  determine  the  character  of  any  given  description  of  pro- 
perty as  being  real  or  personal  ?  This  question  was  indirectly  de- 
termined by  the  Court  of  Session  in  the  case  of  Newlands  v. 
Chalmers^  Trs.  Mrs  Chalmers,  one  of  the  parties  whose  succession 
was  in  dispute,  had  left  a  trust  deed  of  settlement ;  but  both  this 
and  her  contract  of  marriage  had  been  reduced,  and  the  succession 
of  her  husband  as  well  as  her  own  were  thus  left  to  the  operation 
of  law.  A  multiplepoinding  having  been  brought  in  the  Court  of 
Session,  the  main  point  which  arose  was,  whether  certain  Jamaica 
bonds  and  negotiable  paper  left  by  the  husband  (who  had  died 
domiciled  in  Jamaica)  were  to  be  deemed  heritable  or  moveable. 
The  Court  held,  on  the  authority  of  Egerton  v.  Forbes  (6),  that  the 
character  of  the  bonds — that  is,  whether  they  were  real  or  personal 
property — must  be  determined  by  the  law  of  Jamaica,  where  they 
were  executed ;  and  having  obtained  an  opinion  that  the  funds  in 
question  were  personal  property,  they  decreed  (but  upon  what  prin- 
ciple we  have  not  ascertained)  that  the  division  of  the  funds  should 
take  place  according  to  the  Scotch  law  of  succession  (c).     The 

(a)  On  this  point,  Story  (§  479/.-         (6)  Egerton  v.  Forbes,  27  Nov.  1812, 

479in.)  is  aelf -contradictory.     Bonlle-  F.  C. 

nois,  Dumoulin,  and  Bnrge,  in  the  paa-  (c)  Newlands  r,  Chalmers^  Trs.,  22 

sages  which  he  cites,  leave  the  quee-  Nov.  1832,  11  S.  65 ;  Clark  v.  Netv- 

tion  open.  march,  16  Feb.  1836,  14  S.  488. 
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principle  that  the  character  of  the  subjects  ought  to  be  determined 
by  the  lex  rei  sitcB  had  been  implicitly  recognised  in  the  earlier  case 
of  Wightman  v.  DelisUs  Trustees  (a) ;  and  it  was  assumed  in  Roes 
V.  Rose  (b)j  in  the  opinions  of  the  judges,  who  held  that  a  personal 
bond  to  heirs  secluding  executors  was  heritable  ex  sua  naturdj  al- 
though it  was  conceded  that  by  the  law  of  England,  which  was  the 
locus  (ictus  of  the  testament,  the  destination  to  heirs  would  not  im- 
press the  character  of  realty  upon  a  personal  bond. 

(2.)  That  Scotch  law  may  be  legitimately  employed  to  determine 
the  construction  of  foreign  settlements,  that  are  either  wholly  or 
partially  expressed  in  Scotch  conveyancing  phraseology,  is  a  doctrine 
well  established  in  our  law,  although  of  comparatively  recent  intro- 
duction. Cameron  v.  Mackie  and  NortorCs  Trs.  v.  Menzies  are 
examples  of  mixed  settlements.  In  both  cases  the  settlement  con- 
sisted of  a  trust  disposition  in  the  Scotch  form,  coupled  with  an 
Ilnglish  will ;  and  the  Court  applied  the  rules  of  Scotch  law  to  the 
interpretation  of  the  total  settlement  (c).  ^^  The  will,"  said  Lord 
President  Boyle  in  the  latter  case,  ^^is  certainly  in  the  English 
form,  but  it  must  get  effect  according  to  the  law  of  Scotland, 
because  there  is  nothing  in  it  repugnant  to  that  law "  (d).  In 
Ale^nde.'s  caae,  the  same  method  of  interpretation  was  appUed  by 
the  whole  Court  (contrary  to  the  opinion  of  the  present  Liord 
President  and  a  strong  minority)  to  the  construction  of  a  will 
made  in  Newfoundland,  and  expressed  in  ordinary  colloquial  lan- 
guage (e). 

The  principle  of  the  decisions  under  consideration  is  perfectly 
defensible,  within  certain  limits.  It  may  be  stated  thus : — ^There  is 
a  presumption  that  the  testator  makes  his  will  with  a  view  to  that 
law  which  determines  his  succession,  and  which,  in  virtue  of  that 
presumption,  may  to  certain  effects  be  imported  into  the  settlement. 
But  this  presumption  seems  to  be  taken  off  when  the  testator 
deliberately  clothes  the  expression  of  his  will  in  the  technical  law 


(o)  Wightman  v.  Delisle's  Trs,^  1802, 
M.  4479. 

(6)  Ross  V,  Ross'  TV*.,  4  July 
1809,  F.  C.  See  Elackett  v.  Gilchrist, 
30  May  1832, 10  S.  690  ;  Murray  v.  E. 
of  Rothes,  30  June  1836,  14  S.  1049. 

(c)  Cameron  v.   Mackie,   19  May 


1831, 9  S.  601 ;  Norton's  Trs.  v.  Men- 
Ties,  4  June  1861,  13  D.  1017.  See 
also  Melville  v.  Preston,  29  Mar.  1841, 
2  Rob.  88 ;  Revg.  16  S.  472. 

(d)  13  D.  1026. 

(e)  Thomson's  Trs  v.  Alexander,  18 
Dec.  1851, 14  D.  217. 
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language  of  his  native  country,  or,  it  may  be,  the  country  of  his 
adoption,  though  not  of  his  domicile.  If  it  be  granted  that  a  tes* 
tator  may  fix  for  himself  a  conventional  domicile  of  succession,  the 
selection  of  the  language  of  a  particular  system  of  jurisprudence  as 
the  language  of  his  will,  is  at  least  strongly  indicative  of  an  intention 
to  do  so.  The  intention  will  of  course  be  clearer  where  an  actual 
interpretation  clause  is  introduced,  as  in  the  Earl  of  Stair^s  case, 
v^here  in  the  marriage^contract  it  was  agreed  ^^  that  the  import  and 
effect  of  this  contract,  and  all  matters  and  questions  connected  with 
their  intended  marriage,  shall  be  construed  and  regulated  by  the 
law  of  Scotland  "  (a).  But  we  think  a  reference  to  the  municipal 
law  of  Scotland  is  implied,  when  the  testator  expresses  his  will  in 
the  technical  language  of  that  law.  These  considerations  receive 
additional  confirmation  from  the  decisions  in  HannaT/a  Trustees  and 
Fergtison  v.  Marjoribanksy  which  we  shall  immediately  notice, 
affirmatory  of  the  principles  of  interpretation  laid  down  by  Lord 
Rutherfurd,  whose  extensive  scholarship  and  catholic  mind  place 
him  above  the  reproach  of  having  been  influenced,  in  a  question  of 
this  nature,  by  local  or  insular  prejudices. 

Li  Baifisfard  v.  Hanncv^s  7V«.,  Sir  S.  Hannay  had  executed  a  BmMfordY, 
dispositive  conveyance  of  his  whole  property,  heritable  and  moveable, 
in  favour  of  trustees,  who  were  directed  to  convey  the  residue,  on 
the  expiry  of  certain  liferents,  to  the  truster^s  niece.  A  multiplepoind* 
ing  was  raised,  apparently  to  determine  the  question  whether  the  fee 
had  vested  ;  and  a  plea  was  put  upon  record,  to  the  effect  that  the 
settlement  ought  to  be  ccmstrued  according  to  the  law  of  Germany, 
where  the  deed  was  executed,  and  where  Sir  S.  Hannay  had  resided 
for  thirty  years  prior  to  his  death,  without  ever  returning  to  Scot- 
land.  By  Lord  Kutherfurd's  interlocutor,  affirmed  by  the  Second 
Division,  it  was  found  ^^  that  the  deed  of  Sir  Samuel  Hannay  must 
be  construed  according  to  the  law  of  Scotland  "  (b). 

In  Ferguson  v.  Marjoribanks  (c),  a  testator  domiciled  in  Jamaica,  Ferguton  y. 
by  his  will  executed  in  that  island,  bequeathed  to  trustees  in  Scot- 
land the  residue  of  his  estate,  consisting  of  real  and  personal 

(o)  E.  of  Stair  v.  Head,  29  Feb.         (c)   Ferguson  v.    Marjoribanks^  1 
1844,  6  D.  905.  April  1853, 15  D.  637. 

(h)  Bainsford  v.  Hannay* 8  TV*.,  6 
Feb.  1852,  14  D.  450. 
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property  in  Jamaica,  to  be  applied  by  them  in  the  erection  and 
endowment  of  a  free  school  in  Scotland,  The  Court  were  unani- 
mously of  opinion,  that  as  regards  the  administration  of  the  trust  at 
least,  the  construction  of  the  will  must  be  determined  by  the  law  of 
Scotland,  and  not  by  the  law  of  Jamaica.  "  It  were  certainly  a  very 
anomalous  result,"  said  Lord  Rutherf urd,  ^^  and  one  not  consistent 
with  the  best  interests  of  such  a  trust,  that  the  Scotch  law,  which 
had  the  only  direct  jurisdiction,  should  be  forced  to  discharge  its 
duty  not  by  its  own  light,  but  by  the  dim  reflection  of  the  English 
law,  as  it  might  be  gathered  from  the  opinions  of  English  counsel. 
•  .  .  The  Lord  Ordinary  is  more  confirmed  in  this  Aiew  from  two 
circumstances ;— one,  that  the  deed,  especially  as  regards  .the  consti- 
tution of  the  Scotch  trust,  is  expressed  in  apt  terms  of  the  Scotch 
law,  and  that  it  is  not  necessary  for  the  Scotch  Courts  to  refer  to 
English  law  to  give  a  meaning  to  those  terms ;  so  that  the  Court 
is  not  driven  to  go  elsewhere  for  the  explanation  of  words  which  are 
not  immediately  intelligible.  The  other  is,  that  the  construction 
which  would  be  put  upon  it  by  the  Scotch  law  seems  to  coincide 
with  what  is  the  plain  intention  of  the  testator  "  (a).  The  fact  that 
Scotland  was  in  this  case  also  the  forum  of  administration,  formed 
an  important  element  in  the  judgment  of  the  Court. 
Law  of  the  (3.)  We  have  already  said,  that  where  the  place  of  the  execu- 

Domicile  and 

Pia«e  of  £ze-  tiou  of  a  settlement  of  personal  property  is  also  that  of  the  truster  s 
domicile,  the  law  of  that  place  must  regulate  the  interpretation  of 
the  settlement.  Considering  the  number  of  decisions  on  questions 
of  mixed  English  and  Scotch  succession  which  crowd  our  Reports, 
it  is  not  a  little  remarkable  that  there  should  be  such  a  paucity  of 
native  authority  on  the  question,  whether  the  law  of  the  domicile 
or  the  law  of  the  place  of  execution  is  to  furnish  the  rule  of  inter- 
pretation of  deeds  executed  outwith  the  domicile.  It  would  occupy 
too  much  space  were  we  to  refer  in  detail  to  the  opinions  of  the  civil 
law  commentators  and  writers  on  public  law  on  this  point ;  but  we 
believe  their  import  may  be  correctly  stated  thus  (6)  : — 

Doctrine  of  the  The  lea  hd  executionis  is  of  authority  to  prescribe  the  mode  in 
which  deeds  of  that  country  ought  to  be  authenticated,  and  may 
therefore  be  referred  to  for  the  purpose  of  ascertaining  whether 
a  settlement  was  or  was  not  duly  authenticated ;  in  other  words, 

(a)  15  D.  639.  (b)  See  Note  supra,  p.  160. 
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whether  the  deceased  died  testate  or  intestate,  as  far  as  that  instru- 
ment is  concerned.  But  as  regards  the  interpretation  of  the  deed, 
a  different  principle  comes  into  play.  If  the  maker  of  the  settle- 
ment had  chanced  to  die  intestate,  his  succession  must,  beyond  all 
question,  have  been  distributed  in  conformity  with  the  regulations 
of  the  country  of  his  domicile.  Any  testamentary  settlement  he 
may  have  made,  is  in  effect  a  conventional  modification  of  the  legal 
succession,  and, will  naturally  fall  to  be  construed  by  the  light  of 
the  laws,  institutions,  and  forms  of  expression  peculiar  to  that  nation 
whose  prescribed  order  of  succession  it  was  the  purpose  of  the  settlor 
to  alter.  By  some  such  train  of  reasoning  the  writers  on  public  law 
seem  to  have  arrived  at  the  conclusion,  that  the  language  of  testa- 
mentary settlements  (a)  ought  to  be  construed  by  the  lex  damidliu 
But  the  art  of  the  conveyancer  has  in  most  countries  imposed  an 
insuperable  obstacle  to  the  application  of  this  ingenious  theory  of 
interpretation ;  for,  in  the  majority  of  cases,  settlements  are  ex- 
pressed in  the  technical  law  language  of  the  territory  of  execution, 
without  the  least  regard  to  the  country  of  the  settlor^s  domicile. 
Even  if  it  were  otherwise,  the  domicile  may  be  changed  subsequently 
to  the  execution  of  the  will,  without  any  corresponding  change  in 
the  intention  of  the  settlor.  It  seems  therefore  to  be  more  agreeable 
to  reason,  as  it  is  more  convenient  in  practice,  to  construe  testa- 
mentary instruments,  where  construction  is  required,  in  the  light  of 
the  law  of  the  place  of  execution,  and  with  the  assistance,  if  neces- 
sary, of  persons  skilled  in  the  technical  language  of  the  conveyance. 

The  most  distinct  and  positive  expression  of  opinion  on  the  sub-  Opinion  of 

,  *  *     ^  ^  ^       Lord  Justice- 

ject  that  we  have  been  able  to  find  in  the  reports,  is  contained  in  Clerk  ingiis. 
.  the  following  sentences,  taken  from  the  speech  of  the  Lord  Justice- 
Clerk  (6),  in  delivering  the  judgment  of  the  Second  Division  in 
Purvis^  Trs.  v.  Purvis  Exra, : — "  The  law  of  the  domicile  of  the 
deceased  at  the  date  of  his  death,  must  determine  not  only  what  is 
the  true  meaning^  and  constructionj  and  effect  of  any  will  or  deed  of 
settlement  he  may  have  left  disposing  of  his  moveable  estate,  but  also, 
as  regards  his  moveable  estate,  whether  he  died  testate  or  intestate ; 

(a)  Ab  to  the  interpretation  of  oon-  the  place  of  execution  the  determina- 

tracts,  the  greatcBt  diyersity  of  opinion  tion  both  of  the  meaning  and  the  au- 

has  prevailed ;  some  writers  maintain-  theuticity  of  the  contract, 

ing  the  application  of  the  Ux  loci  sola-  (6)  lA)i*d  Gleucorse.     23  D.  830. 
tioJiis,  while  others  assign  to  the  law  of 
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and  if  he  died  testate,  the  law  of  the  doioicile  must  further  deter- 
mine what  paper  or  papers  constitute  the  will  of  the  deceased.^  .  •  • 
'^  That  the  law  of  the  domicile  can  alone  settle  what  is  the  will,  is  a 
principle  of  international  law  of  extensive,  if  not  universal,  applicar 
tion.  And  the  forum  of  distribution  bends  to  that  law,  and  receives 
its  instruction  with  unquestioning  faith,  in  deference  to  this  inter- 
national principle.'' 
Opinions  of  It  is  instructive  to  compare  this  distinct  enunciation  of  opinion 

horsi.  Lord       with  the  more  guarded  and  ambiguous  responses  of  eminent  judges 
Lord  Jeffrey,     in  previous  cases.    For  example,  in  Trotter  v.  Trotter^  Lord  Ljnd- 

hurst,  caref  ull J  avoiding  the  difficulty,  observed,  ^  A  will  must  be 
interpreted  according  to  the  law  of  the  country  where  it  is  made, 
and  where  the  party  making  the  will  has  his  domicile"(a).  Ekjually 
cautious  was  the  remark  of  Lord  Moncreiff  in  Hardman  v.  Bxmgf£i 
Trs.y  a  West  Indian  will  case : — ^^  Nothing  can  be  clearer  in  inter* 
national  law  than  that  the  construction  of  a  will  is  to  be  regulated 
by  the  law  of  the  place  where  it  was  made,  and  of  the  domicile  of 
the  party  who  made  it"  (b).  Lord  Jeffrey,  Ordinary,  had  already 
tacitly  evaded  the  difficulty,  in  asserting  that  ^^  it  was  indisputable 
that  the  radical  question,  as  to  who  was  truly  entitled  to  succeed, 
must  be  wholly  ruled  by  the  law  of  the  domicile,  or  of  the  place 
where  the  instrument  was  made"  (c). 
Maq^enon  ▼.  In  Macpherson  V.  J)/tler  (d  ),  where  the  maker  of  a  settlement  in 

^^'  the  English  form  was  also  the  proprietor  of  a  Scotch  estate,  and 

therefore  in  one  sense  a  domiciled  Scotchman,  the  Court  took  the 
opinion  of  English  counsel  on  the  construction  of  the  settlement, 
the  ultimate  purpose  of  which  was  to  consolidate  into  one  fund  the 
whole  of  the  settlor^s  fortune  and  moveables,  and  lay  it  out  in  the 
purchase  of  lands  in  Scotland,  which  he  directed  to  be  entailed.  In 
a  recent  English  case,  where  the  will  was  Kussian,  both  in  respect 
of  execution  and  of  the  testator's  domicile,  the  Court  of  Chancery, 
on  being  advised  by  Russian  counsel  that  their  rules  of  construc- 
tion as  to  the  effect  of  specific,  in  controlling  general  words  of  be- 
quest, were  similar  to  those  of  the  English  law,  decided  the  case  on 
their  own  view  of  the  meaning  of  the  testator  («). 

(a)  Trotter  Y.  Trotter^  8  W.  &  S.  416.  (d)  Macpherson  v.  Tytkr^  19  Jan. 

(6)  Hardman  v.  Rouget's  Trs,,  10  1860,  12  D.  486. 

June  1829,  4  D.  1608.  (e)  Wylie  v.  Enohin,  29  L.  J.  Ch. 

(c)  4  D.  1607.  341 ;  Affd.  8  Ajd.  1862. 
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In  all  questions  relating  to  the  validity  or  to  the  construction  of  -^^rtainment 
foreign  settlements,  the  question  where  the  domicile  of  the  settlor  qneetion  of 
actually  was,  is  an  element  of  the  utmost  importance.  The  limits 
assigned  to  our  subject  do  not  admit  of  our  entering  upon  an  expo- 
sition of  the  various  presumptions  and  rules  of  evidence  which  have 
been  established  for  the  purpose  of  aiding  the  Court  in  the  ascer- 
tainment of  this  question  of  fact.  But  the  provisions  of  the  recent 
statute  (a)j  which  has  for  its  object  the  establishment  of  a  positive 
criterion  of  domicile  "  for  all  purposes  of  testate  or  intestate  suc- 
cession as  to  moveables"  (b)j  fall  more  directly  within  the  scope  of 
this  chapter. 

The  new  enactment  is  only  to  be  operative  in  questions  between  Statutes  of 
subjects  of  her  Majesty  and  of  such  foreign  states  with  which  her 
Majesty  may  enter  into  a  convention  for  the  objects  in  view.  In 
that  event,  and  after  publication  by  an  order  in  Council,  it  is  de- 
clared that  every  British  subject,  and  every  subject  of  the  states 
that  are  parties  to  such  conventions,  shall  respectively  be  held  to  be 
domiciled  in  the  country  of  their  allegiance  for  all  purposes  of  per- 
sonal succession,  unless  the  defunct  shall  have  been  resident  in  the 
foreign  country  for  one  year  immediately  preceding  his  death,  and 
shall  also  have  deposited  in  a  public  office  a  declaration  of  his  in- 
tention to  become  domiciled  in  such  foreign  country  (c).  By  sec- 
tion 2  it  is  declared,  that  the  Act  shall  not  be  appUcable  to  foreigners 
who  have  obtained  letters  of  naturalization  in  any  part  of  her 
Majesty's  dominions.  Section  4  gives  power  to  consuls  to  under- 
take the  custody  of,  and,  if  necessary,  to  administer  to,  the  personal 
estates  of  friendless  foreigners  dying  within  the  British  domi- 
nions (d). 

The  tendency  of  the  more  recent  decisions  has  been  to  confine  Estimate  of  the 
the  function  of  the  lex  domicilii  within  narrower  limits  than  were  i^pSrtance^of 
assigned  to  it  by  the  publicists.    The  principles  established  in  the  Domkii^Piace 
cases  of  Leith  and  Purves'  Trs.  (e),  approved  by  Dr  Phillimore  (/),  ^f  iw  of 
and  sanctioned  by  the  Act  of  1861,  accord  to  it  only  a  joint  opera-  ^^^"*^ 

4 

tion,  with  the  law  of  the  residence,  in  regard  to  matters  of  authenti- 

(a)  24  &  25  Vict.  cap.  121 ;  and  see         {d)  Ibid.  §  8,  4. 

24  &  25  Vict.  cap.  114.  (e)  See  p.  40,  supra. 

(b)  §  1.  (/)  Phil.  Intern.  Law,  Addendum, 

(c)  §§  1,  2.  prefixed  to  Vol.  IV. 
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cation.  The  cases  of  Rainsfordj  Camerouj  and  Norton  have  re- 
stricted its  operation  where  the  language  employed  is  not  that  of 
the  domicile ;  and  Marjoribank^s  case  is  a  direct  precedent  for  ex- 
clading  its  operation  in  qaestions  as  to  the  administration  of  con- 
tinuing trusts  (a).  In  Thomson^ 8  Trs.  v.  Alexander^  the  jurists  of 
both  countries,  by  common  consent,  agreed  that  resort  to  its  expo- 
sitors was  unnecessary  in  the  case  of  a  will  expressed  in  popular 
language  (b) ;  and  although  in  the  latest  case,  Boe  v.  Anderson  {c\ 
a  trust  was  declared  unlawful,  in  obedience  to  the  dictates  of  a 
foreign  interpreter,  there  is  much  force  in  the  view  of  Lord  Deas, 
that  the  question  whether  a  trust  can  be  lawfully  carried  into  e£Fect 
is  a  question  of  public  policy,  to  be  determined  by  the  law  of  the 
remedy,  and  not  by  the  law  of  the  domicile  of  the  testator. 
MortmwnAct  ^s  connected  with  the  subject  of  the  validity  of  foreign  be- 

quests, we  may  notice  that  legacies  by  English  will,  of  money  to 
be  laid  out  in  land  or  heritable  securities  in  Scotland^  to  be  ap- 
plied to  charitable  uses  within  the  country,  do  not  fall  within  the 
prohibitions  of  the  English  Mortmain  Act,  9  George  II.  cap.  36  {d  ). 
But  a  bequest  of  money  to  be  laid  out  in  the  purchase  of  landsy 
with  the  intention  of  appropriating  the  rents  to  charitable  uses  in 
Scotland,  was  held  by  Lord  Lyndhurst  to  be  void  in  respect  of  the 
Mortmain  Act,  because  it  did  not  appear  upon  the  face  of  the  will 
that  the  testator  had  not  contemplated  the  purchase  of  lands  in  Eng^ 
land  for  the  support  of  a  charitable  institution  in  Scotland  (e). 
The  Court  of  Session  does  not  consider  itself  to  be  precluded  by  the 
Mortmain  Act  from  giving  effect  to  settlements  made  in  Scotland, 
of  stock  in  the  British  funds  for  charitable  purposes  to  be  executed 
in  Scotland  (/). 

Some  remarks  upon  the  forum  of  administration  will  be  found 
in  first  chapter  on  the  duties  of  trustees. 

(a)  See  p.  170-172,  tupra,  (c)  AUomey-Gtn,  v.  Milne^  S  Russ. 

(6)  See  p.  163,  supra.  C.  C.  828,  6  BUgh,  698.     See  Curtis 

(c)  Boe  V.  Anderson,  7  Mar.  1862,      v.  Hatton,  14  Ves.  637,  641. 

not  yet  reported  in  ita  ultimate  stage ;  (/)  Macara  v.  College  of  Aberdeen, 

but  see  11  Nov.  1857,  20  D.  11.  1786,  M.  15946,  HaUes,  976. 

(d)  Mackintosh   y.    Townsend,   16 
Ves.  830. 
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CHAPTER  X. 

OF  TRUSTS  RESULTING  TO  THE  GRANTER  AND 

HIS  HEIRS-AT-LAW. 

The  trusts  which  we  are  to  consider  in  this  and  the  following  Beenitiiuc 

°    Trusts  dbtin- 

chapter  are  veiy  clearly  distinguishable  from  those  which  have  their  traiahed  from 
origin  in  the  settWs  will,  whether  express  or  impKed.  The  term  ^"*°'"*'* 
^^  Resulting  Trost"  is  applied  to  the  right  arising  or  resulting  to  the 
settlor  or  his  heirs  upon  a  trust  eonveyance,  the  purposes  of  which 
have  either  not  been  fully  declared  or  have  become  inoperative. 
Such  trusts,  although  sometimes  said  to  arise  ex  legcj  are  in  reality 
constituted  by  the  act  of  the  settlor ;  the  doctrine  being  founded  on 
the  plain  principle  of  common  sense,  that  when  a  party  executes  a 
disposition  to  another  in  trusty  without  specifying  any  purposes, 
the  beneficial  interest  remains  with  the  settlor  himself  and  transmits 
to  his  heirs  or  executors.  ^^  Constructive  trusts"  are  said  to  arise 
in  consequence  of  the  act  of  the  trustee  himself,  when  he  comes 
into  the  possession  of  property  which  he  was  not  entitled  to  acquire. 
Thus  if  a  trustee  for  sale  becomes  the  purchaser  of  the  trust  estate, 
or  if  an  agent  employed  to  make  a  purchase  for  his  client  takes  a 
disposition  to  himself,  in  either  case  he  is  held  to  have  contracted 
in  the  character  of  a  trustee,  and  is  bound  as  such  to  execute  a  re- 
conveyance on  demand. 

An  obvious  division  of  resulting  trusts  is  that  suggested  by  the  SjTf  ?"  °' 
nature  of  the  title  upon  which  the  trust  arises.  Under  this  division,  TmstB. 
we  shall  advert,  in  the  first  place,  to  resulting  trusts  of  lapsed  in- 
terests under  testamentary  settlements ;  and,  secondly,  to  resulting 
trusts  arising  upon  securities  taken  in  the  name  of  heirs  or  con- 
fidential persons,  where  a  reservation  of  the  beneficial  interest  is 
presumed. 

M 
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Section  L 


Principle 
ftoted. 


OF  BE8ULTINO  TRUSTS  OF  UkPSED  SUCCESSION  (a). 

L  Cases  in  which  a  lapse  may  occur. 

If  a  conveyance,  settlement,  or  testamentary  grant  contains 
evidence,  whether  arising  on  the  terms  of  the  destination,  or  from 
the  purposes  expressly  or  impliedly  declared  by  it,  that  the  grantee 
was  intended  to  take  the  legal  estate  only,  the  beneficial  interest,  or 
so  much  of  it  as  remains  undisposed  of,  will  result,  in  the  case  of 
heritable  property,  to  the  settlor  and  his  heirs,  or  in  the  case  of  per- 
sonal property,  to  the  executors  (6).  A  familiar  example  of  the 
principle  is  the  case  of  a  settlement  in  favour  of  a  benefidaiy. 


(a)  TobothclasBeBoftnistBthetenn 
"  Besolting  Trust'*  bas  been  held  ap- 
plicable by  authoritieB  of  the  greatest 
eminence  in  SootlaDd.  Far  example, 
in  M'LeisVg  Tr.  v. .  APLeish,  Lord 
Moncreiff  said, — **  If  the  nature  of  the 
trust  porpoeeB  and  the  state  of  the 
property  be  such  that  any  part  of  the 
trust  funds  standsl^ally  undisposed  of, 
there  may  then  be  a  resulting  trust  in 
the  trustees  for  the  heirs-at-law  to  that 
extent"  (3  D.  924 ;  and  see  Allan  v. 
Glasgow's  Trs.,  4  D.  509,  per  Lord  Jef- 
frey). And  in  Lauder  v.  Orr,  where 
the  question  related  to  the  right  to  a 
dividend  upon  shares  alleged  to  have 
been  purchased  by  the  defenders,  but 
which  were  entered  in  the  register 
in  the  punuer's  name,  Lord  Pres. 
McNeill  said,  that  the  pursuer  ^*  having 
received  from  them  the  price,  cannot 
withhold  from  them  the  shareB,  or  the 
resulting  benefits''  (16  D.  677).  As  to 
Resulting  Interests  under  Charitable 
Trusts,  see  Gh.  XX.  Sec.  7,  tn/ro. 

(h)  The  reversLonaiy  interest  of  a 
settlor  creating  a  trust  by  deed  inter 
vivos^  stands  on  the  footing  of  his  ori- 
ginal titles ;  and  is  adjudgable  by  his 
creditors,  and  capable  of  being  made 


the  subject  of  disposition  {Campbell  v. 
Ederline's  Cred.^  14  Jan.  1801,  M.  Ap. 
Adjud.  No.  14 ;  Bell's  Com.,  5th  Ed.  I. 
86 ;  Pf.  §  1996).  The  following  state- 
ment of  the  rights  of  posterior  credi- 
tors claiming  the  reversion,  is  taken 
from  page  36  of  the  1st  YoL  of  the 
Commentaries : — **  1.  If  the  trust  is 
such  as  to  leave  no  fee  in  the  truster, 
his  subsequent  creditors  will  have  no 
share  in  tiietrust  estate.  2.  Where  a 
trust  is  created  for  payment  of  prior 
debts,  and  the  conveyance  of  the  resi- 
due to  certain  persons,  in  such  shares 
as  the  truster  shall  appoint,  it  is  held 
that  subsequent  creditors  may  be  intro- 
duced by  a  supplementary  trust  deed, 
or  that  the  trustees  making  advances 
to  the  truster  have  right  to  withhold 
the  estate  till  indemnified.  And  so,  3. 
A  trust  created  for  the  purpose  of  pay- 
ing off  debts,  and  raising  money  for 
certain  parpones,  was  held  to  leave  in 
the  truster  so  much  of  his  original 
estate  as  to  authorize  the  trustees  to 
take  credit  in  accounting  for  having,  in 
the  course  of  their  administration,  paid 
a  creditor  holding  certain  bills  due  by 
the  truster." 
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without  mention  of  his  heirs ;  in  which  case,  if  the  beneficiary  pre- 
decease,  a  resulting  trust  arises  for  the  benefit  of  the  settloi^s  heirs- 
at-law. 

As  a  general  rule,  all  interest,  profits  and  accessions  to  the  f^^^^S^ 
estate  are  subject  to  the  same  trusts  as  the  funds  from  which  thej  ^BUte. 
have  sprung ;  and  therefore,  where  a  policy  of  insurance  had  been 
assigned  to  creditors,  with  the  view  of  providing  a  fund  for  the 
extinction  of  a  debt  due  by  the  assured  equal  to  the  sum  in  the 
policy,— on  the  death  of  the  assured,  it  was  held,  that  bonuses  which 
had  accumulated  to  the  amount  of  L.llOO,  resulted  to  his  execu- 
tors (a).  As  a  trustee  is  bound  to  know  the  nature  of  the  title  on 
which  he  possesses,  and  to  preserve  the  rents  for  the  use  of  the 
beneficiaries,  he  can  have  no  claim  to  the  character  of  a  bona  Jide 
possessor,  and  must  account  for  the  perceptas  et  eonsumptcB  as  well 
as  for  the  rents  in  actual  possession  (6). 

If  property  is  destined  to  A.  and  his  heirs,  simply,  and  A.  pro-  ^v^  ^y!^ 
decease  the  settlor, — although  the  heir  of  A.  takes  the  estate  in  the  Destixuition  to 
character  of  conditional  institute,  and  not  as  under  a  resulting 
trust,  it  woidd  seem  that  the  order  of  succession  contemplated  by 
the  testator  is  that  of  intestacy.  And  therefore,  although  it  may 
be  assumed  that  the  estate  would  descend  to  the  heir  of  conquest 
in  the  event  of  A.  dying  seized  without  altering  the  substitution, 
the  effect  of  A's  predecease  is  to  devolve  the  estate  upon  the  heir  of 
line  (c).  So  also,  a  destination  to  executors  is  held  to  mean  next  of 
kin,  and  not  executors  nominate  (d). 

With  the  view  of  preventing  the  occurrence  of  a  partial  intes- 
tacy, it  is  usual  to  insert  a  substitution  to  the  heirs  of  legatees  or 
donees  of  heritable  property,  and  sometimes  also  a  substitution  to 
the  settlor^s  own  lawful  heirs.  Such  substitutions  ought  also  to  be 
inserted  in  residuary  destinations  where  a  trust  of  any  lengthened 
duration  is  contemplated. 

It  may  happen  that  a  residuary  legatee  or  heir  of  provision  has 
no  relatives,  in  which  case  the  property  would  pass  as  lapsed  suc- 

(a)  Marquis  of  Queensberry  v.  Scot-      1826,  8  S.  451 ;    York  Buildings  Co, 
tish  Union  Ins.  Co.,  1  D.  1203 ;  Shand     v.  Mackenzie,  8  Paton,  878,  679. 
V.  BlaikU,  21  D.  878.  (c)  Miller  v.  MiUer,  27  Aug.  1883, 

(6)  Whyte  v.  BaUantyne,  20  Jan.      7  W.  &  S.    See  p.  129,  supra. 

(d)  Lawson  v.  Stewart,  4  S.  384. 
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cession  to  the  settlor^s  heirs,  unless  the  deceased  legatee  had  acquired 
a  vested  interest  in  it,  transmissible  to  the  Crown.  The  Crown's 
interest,  however,  as  ultimus  hceres  of  a  beneficiary  may  be  excluded 
by  a  destination  over  to  the  settlor^s  own  lawful  heirs  (a)  ;  by  which 
is  to  be  understood  the  settlor^s  heirs  at  the  time  of  his  death,  or 
their  lawful  representatives  (6). 

A  resulting  trust  may  also  arise  through  the  operation  of  the 
47th  and  48th  sections  of  the  Act  11  &  12  Vict.  cap.  36,  where  a 
party  is  seised  of  heritable  property,  upon  trust  to  secure  a  liferent  or 
other  limited  interest  to  a  party  of  full  age  bom  after  the  date  of  the 
settlement.  In  this  ease  the  fee-simple  estate  results  to  the  party 
in  possession  of  the  usufructuary  interest,  and  the  ulterior  destina- 
tions are  evacuated. 

Again,  the  beneficial  interest  may  be  said  to  result  when  the 
settlement  is  set  aside  on  grounds  extrinsic  to  the  deed ;  for  the 
disponee  is  bound,  if  he  have  entered  into  possession,  to  account  for 
the  proceeds  to  the  grantei^s  heirs.  The  grantee  of  a  settlement 
will  not  be  permitted  to  retain  the  beneficial  interest,  if  the  settle- 
ment itself  (c),  or  any  ratification  he  may  have  obtained  from  tbe 
heir  (d),  is  tainted  with  fraud,  or  vitiated  by  essential  error  on  the 
part  of  the  granter.  In  the  usual  case,  fraud  operates  by  sweeping 
away  the  deed  altogether,  thereby  letting  in  the  interest  of  the  heir  ab 
intestato.  But  there  is  some  authority  for  holding,  that  if  the  fraud 
has  been  at  the  expense  of  a  certain  beneficiary  (as,  for  example, 
where  a  party  employed  by  a  settlor  inserts  his  own  or  a  wrong 
name  in  a  legacy  or  destination),  the  party  in  whose  favour  the 
settlement  was  truly  made  may  demand  a  reconveyance  (e). 

If  the  granter  of  a  deed  has  himself  contemplated  a  fraud  upon 
the  law,  it  would  seem  the  security  will  be  absolute,  unless  the 


(a)  Henderson  v.  Dougally  12  Feb. 
1841,  8  D.  548. 

(b)  MaxwettY,  Wylie,  25  May  1837, 
15  8. 1005. 

(c)  On  this  point,  see  Chapter  Y. 
Section  1. 

(d)  Murray  v.  Murray^  21  Jan. 
1826,  4  8.  874 ;  Leiper  v.  Cochrane,  9 
July  1822,  1 8.  552 ;  Fraser  v.  Fraser, 
7  Nov.   1884,  18   8.   703 ;  Ewen  v. 


Hutcheon,  17  Nov.  1830,  4  W.  &  S. 
846,  revg.  6  8.  479  ;  bat  see  Kyle  v. 
Allan,  23  Feb.  1832,  11  8.  87. 

(e)  Ferguson  v.  Munro,  5  Mar.  1823, 
1  8.  Ap.  Ca.  894 ;  Chalmers  v.  Chat- 
mersy  1699,  M.  15980;  Sinclair  v. 
Maxwell,  1708,  M.  16186  ;  and  see 
Buchanan  v.  Paterson,  1704,  M.  15932; 
Scott  V.  Wilson,  15  July  1826,  3  Mnr. 
523. 
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grantee  admits  the  trust  (a).  In  Craig  v.  Jack  (b)  the  qnestion 
was  raised,  whether  a  grantee  nnder  a  disposition  reducible  ex  capite 
lecti  was  entitled  to  hold  the  estate  till  relieved  of  debts  incurred  to 
him  by  the  granter.  It  would  seem  that  in  such  a  case  the  Court 
would  at  all  events  sist  procedure  in  the  reduction,  to  allow  time  for 
the  institution  of  proceedings  for  constituting  the  debt  against  the 
property  (c). 

An  intention  to  exclude  a  cmntee  from  the  resulting^  beneficial  Paiitire  to 

^  dispose  of  the 

interest,  may,  on  the  one  hand,  be  deduced  from  the  express  Beneficial  in- 
terms  of  the  deed ;  as  where  there  is  a  disposition  or  testamentary 
settlement  to  certain  persons,  in  trust  for  purposes  to  be  after- 
wainls  declared,  and  the  settlor  dies  without  executing  any  deed  of 
appropriation  (d)  ;  or  for  trust  purposes  which  are  either  set  aside ' 
by  the  Court  as  inextricable  (e),  or  unlawful  (/),  or  which  do  not 
exhaust  the  estate  (^),  or  upon  trust  to  be  distributed  at  the  discre- 
tion of  a  party  who  dies  leaving  the  power  unexecuted  (A),  or  for 
purposes  which  lapse  by  the  predecease  of  the  beneficiary  (t),  or  in 
consequence  of  his  being  excluded  by  the  law  of  approbate  and 
reprobate  (k).  On  the  other  hand,  although  the  whole  interest  in 
property  conveyed  by  deed  (t)  or  bequest  (m)  has  not  been  impressed 
with  the  character  of  a  trust  in  so  many  words,  yet  if  a  trust  is 


(a)  Bruce  v.  Grant,  27  Feb.  1889, 

1  D.  583 ;  Thomson  v.  Dove,  16  Feb. 
1811,  F.  C. 

(6)  Craig  v.  Jack,  21  May  1867,  19 
D.  747. 

(c)  See  opinion  in  Craig  v.  Jack, 
supra, 

(d)  Sinclair  v.  Trail,  27  Feb,  1840, 

2  D.  694  ;  but  see  Alston  v.  Marshall, 
2  July  1833,  11  S.  868  ;  Irvine  v. 
Bannerman,  20  June  1844,  6  D. 
1173. 

(c)  Bell's  Pr.  §  1884 ;  Mason  v. 
Skinner,  6  Mar.  1844, 16  Jut.  422,  and 
sequel  of  M'Nair's  case  as  there  stated. 

(/)  Lord  V.  Colvin,  7  Dec.  1860,  23 
D.  Ill ;  Keith's  Trs.  v.  Keith,  17  July 
1857,  19  D.  1040. 

(g)  Macfarlane  v.  Cranstoun,  12 
Dec.  1823,  2  S.  578 ;  and  the  Russian 
Will  Case,  Wylie  v.  Enohin  29  L.  J. 
Ch.  341 ;  affd.  on  appeal,  3  Apl.  1862. 


(A)  Dundas  v.  Dundas,  27  Jan. 
1837,  15  S.  427 ;  PurseU  v.  Newbig- 
ging,  25  Nov.  1856,  19  D.  71. 

(0  Torrie  v.  Munsie,  31  May  1832, 
10  S.  597  ;  Nasmyih  v.  Hare,  17  Feb. 
1819,  F.  C. 

(k)  Nishefs  Trs,  v.  Nishet,  5  Dec. 
1851, 14  D.  145.  See  Peat  v.  Peat,  14 
Feb.  1839,  1  D.  608 ;  Leny  v.  Leny, 
28  June  1860,  22  D.  1272. 

(t)  Finnic  v.  Commrs,  of  TVeasury, 
80  Nov.  1836,  15  S.  165 ;  Henderson 
V.  M'CuUoch,  12  June  1839, 1  D.  927  ; 
Hamilton  v.  Gordon,  1724,  M.  6588 ; 
Blackwood  v.  Dykes,  11  S.  443. 

(m)  Soutar  v.  M^Gmgar,  22  Jan. 
1801,  F.  0. ;  Ramsay  v.  And&son,  26 
Feb.  1836, 14  S.  570;  Miller  v.  Black's 
Trs,,  14  July  1837,  2  S.  &  M*L.  866  ; 
M'Leish's  Trs,  v.  M'Leish,  25  May 
1841,  3  D.  914. 
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declared  of  any  part  of  the  subject  of  conveyance^  and  nothing  is 
sdd  as  to  the  residue,  the  creation  of  the  partial  trost  being  numifesdy 
the  object  of  the  conYeyance,  the  beneficial  interest  which  the  settlor 
has  left  unappropriated,  results  to  himself  or  his  representatiyes. 

Again,  a  testator,  while  creatinga  liferent  interest,  may  leave  the 
capital  undisposed  of,  or  may  revoke  a  destination  of  the  a^ital, 
without  touching  the  bequest  of  the  life  interest  In  such  cases  it 
has  been  lately  maintained  that  the  lif erenter  is  entitled  to  the 
entire  estate,  in  consequence  of  the  omission  to  dispose  of  the  rever* 
sionaiy  interest  But  this  seems  to  be  straining  construction  too 
far  (a).  A  liferenter,  however,  may  succeed  to  the  fee  aliundey  in 
which  case  he  would  be  entitled  to  immediate  payment  (b). 

n.   What  words  give  the  trustee  a  beneficial  interesL 

It  is  neoessaiy,  in  considering  this  branch  of  our  subject,  to  dis- 
tinguish between  the  cases  of  a  settlement  wherein  the  purposes  are 
wholly  or  partially  undeclared,  and  an  ex  facie  absolute  disposition 
burdened  with  legacies.  In  the  former  case,  the  undisposed  residue 
results  to  the  granter^s  heirs ;  in  the  latter,  the  fair  inference  is  that 
the  residue  was  given  to  the  disponee  beneficially ;  and,  irrespec- 
tive of  presumption,  the  disponee  would  be  entitled  to  it  by  the 
operation  of  the  statute  1696,  cap.  25;  since  eje  hypothesi  there  is 
no  declaration  of  trust  Under  the  usual  style  of  a  Scotch  trust 
deed,  by  which  the  act  of  disposition  is  qualified  by  the  restrictive 
words,  "for  ends,  uses,  and  purposes,'*  trustees  are  effectually 
precluded  from  laying  claim  to  any  part  of  the  beneficial  interest, 
whether  residuary,  lapsed,  or  imdisposed  of ;  insomuch  that,  under 
the  former  law,  trust  disponees  who  were  also  executors  were  held  to 
have  no  claim  to  a  share  of  the  undisposed  executoiy,  under  the  Act 
1617,  cap.  14(c).  And  although  a  sum  is  declared  to  be  "  payable 
to  the  trustees,"  the  presumption  is  that  they  are  to  receive  it  in  their 
fiduciary  capacity ;  for  a  legacy  to  trustees,  or  a  gift  for  their  trouble, 
can  only  be  constituted  by  proper  words  of  donation  or  bequest  (d). 


(a)  See  the  cases  noted,  supra^  Ch. 
VII.  (p.  148). 

(6)  Nia>€t  V.  Tod,  16  Jan.  1848,  10 
D.  361 ;  Pretty  v.  Newhigging,  2  Mar. 
1864, 16  D.  667;  Martin  v.  Bannatyne, 
8  Mar.  1861, 23  D.  706.  ; 


(c)  Finnie  v.  Comrs,  of  Treasury 
80  Nov.  1886, 16  S.  166. 

(d)  MUkr  V.  Black's  Trs,,  14  July 
1837,  2  S.  &  M'L.  888,  per  Lord 
Brougham. 


Sec.  I.]      BENEFICIAL  DISPOSITIONS— EXHEREDATION. 


183 


In  the  construction  of  wills  drawn  by  non-professional  per^  Sw^^SLtiAi 
sons,  it  is  often  a  question  of  the  greatest  nicety  to  determine  and  total  Trust 
whether  the  interest  of  the  grantee  is  beneficial  or  fiduciary.  The 
use  of  the  words  ^^  trust"  and  ^^  confidence"  are  not  necessarily  in- 
compatible with  the  notion  of  a  residuary  interest  in  the  grantee, 
if  those  words  can  be  fairly  held  to  apply  only  to  directions  as  to 
the  payment  of  legacies  and  burdens  (a). 

Words  of  exheredation  will  not  exclude  the  heir  in  heritage  from  Heir-at-law 
the  resulting  interest ;  and  that,  not  only,  as  has  been  observed,  be-  excluded  by 
cause  the  heir  is  a  favoured  person  in  the  eye  of  the  law,  but  be-  -w^is.  ^ 
cause  there  is  no  other  party  on  whom  the  lapsed  interest  can 
devolve ;  and,  therefore,  a  settlor  desirous  of  excluding  his  legal 
representatives  from  the  succession,  must  take  care  to  accomplish 
his  object  by  declaring  a  preference  for  some  other  beneficiary ; 
for  he  cannot  disinherit  by  a  mere  negation  (b).  Accordingly, 
where  a  settlor,  after  excluding  the  heir  from  the  succession  to  his 
unentailed  estates,  conveyed  his  whole  property,  heritable  and  move- 
able, upon  trust  for  payment  of  certain  provisions  to  his  younger 
children,  reserving  a  power,  which  he  never  executed,  to  dispose 
of  the  residue,  the  heir-atp-law  was  preferred  to  the  estate,  sub- 
ject to  the  burden  of  the  provision  (c)*  And  where  an  estate 
was  destined  to  the  issue  of  the  heir-at-law,  failing  certain 
other  parties  instituted  in  the  first  place,  who  all  predeceased  the 
settlor  without  issue,  the  Court  were  clearly  of  opinion  that  the 
heir  was  entitled  to  the  succession,  notwithstanding  a  clause  of 
express  exclusion ;  and  he  was  accordingly  allowed  to  enter  into 
possession  of  the  rents,  upon  caution  to  repeat  in  the  event  of 


(a)  Hamilton  v,  Gordon^  1724,  M. 
6588.  In  England  it  has  also  been 
held  that  the  natural  construction  of 
the  words  *'*'  trust"  and  *^  trustee'*  may 
be  negatived  by  the  context  or  the 
scope  of  the  instrument  (Lewin,  Tr., 
4th  Ed.  112).  Thus,  where  a  father 
settled  his  estates  upon  his  son  upon 
the  trusts  thereinafter  mentioned, 
whereby  certain  interests  were  given 
to  his  wife,  a  daughter,  and  a  niece, 
but  no  trust  was  declared  of  the  sur- 
plus,  it  was  held  that   the  surplus 


did  not  result,  but  belonged  to  the 
son  (Cooky,  Hutchinson^  1  Keen,  42)  ; 
and  a  similar  dedsion  was  pronounced 
in  a  case  where  two  estates  were  given 
to  a  nephew,  and  a  trust  only  declared 
as  to  one  of  them  (Hughes  v.  EvariSy 
13  Sim.  496). 

(b)  Blackwood  v.  Dykes,  26  Feb. 
1833,  11  S.  443 ;  Stoddart  v.  Thom- 
son, 1734,  Elch.  Succession,  No.  1. 

(c)  Sinclair  v.  TraiU,  27  Feb.  1840, 
2  D.  694. 
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beneficial  in' 


of 


iflsae  being  bom  (a).    But  the  role  is  otherwiae  in  moveable  sac- 
cession  (b). 
iionmkjbe  '         The  question,  what  words  are  soflSdent  to  give  the  grantee  a 
^^TrutwiT^  beneficial  interest,  has  been  discussed  with  much  anxiety  bj  English 

jurists;  such  questions  being  m(»e  frequently  presented  for  decision 
in  the  Court  of  Chancery  than  with  us,  in  consequence,  we  pre- 
sume, of  the  greater  laxity  that  has  prevailed  in  England  with 
respect  to  the  styles  of  testamentary  instruments.  As  the  principles 
of  construction  deducible  from  the  Chanceiy  decisions  seem  to  be 
tolerably  free  from  the  disturbing  influence  of  technical  rules, 
they  will  probably  be  found  to  be  not  inapplicable  to  similar  cases 
occurring  in  Scotland,  as  they  certainly  are  calculated  to  aid  the 
discovery  of  the  settlor^s  intention.  On  this  ground,  we  have  in- 
troduced into  the  text  a  condensed  statement  of  their  import. 

1.  Expressions  of  affection  or  regard  are  evidence  of  an  inten- 
tion to  benefit ;  and  the  weight  to  be  attached  to  such  expressions 
is  for  the  consideration  of  the  Court.  The  relationship  of  the 
parties  is  also  an  element  of  evidence.  For  example,  whero  a 
testator,  having  given  L.5  to  his  brother  (who  was  his  heir-at-law), 
made  and  constituted  his  ^^  dearly  beloved  wife''  sole  executrix  and 
hdress  of  all  his  lands  and  real  and  personal  estate,  to  sell  and 
dispose  thereof  at  pleasure,  the  conveyance  was  held  to  be  absolute. 
Lord  Chancellor  King  observed,  that  in  using  the  language  of  ten- 
derness, the  testator  must  have  intended  something  beneficial,  and 
not  what  would  be  a  trouble  only ;  and  the  argument  was  stronger 
when  the  heir  had  a  legacy  (c).  But  neither  of  these  circumstances 
alone  is  sufiBcient  to  impart  a  beneficial  character  to  the  devise  (d). 

2.  The  mere  description  of  the  devisee  in  the  character  of  a  re- 
lation, as  ^^  My  cousin,"  ^^  My  brother,"  is  insufficient  to  exclude 
the  heir's  resulting  interest  (e) ;  though  in  a  case  where  the  trust 


affection. 


Belfttionahip. 


(a)  Blackwood  v.  Blackwood s  Trs.^ 
11  June  1833,  11  S.  699;  and  see 
opinions,  lUd.  p.  445 ;  AcUm  v.  AU- 
son's  Crs,,  1742,  M.  14935. 

(6)  Beidyy,  Napier,  1739,  M.  6591. 
See  the  distinction  stated  infra, 
p.  188. 

(c)  Bo^s  V.  Bogers,  3  P.  W.  193. 

(d)  Wych  V.  Packington,  decided 
by  the  House  of  Lords,  3  Br.  Par.  Ca. 


(TomL  Ed.)  44,  where  the  ezpireaBion 
was,  ^*  My  dear  wife  ;*^  BandaU  ▼. 
Bookey,  2  Yem.  425 ;  and  Hughes  t. 
Evans,  13  Sim.  504,  where  a  legacy  to 
the  heir  was  held  insufficient  to  rebut 
the  presumption  for  a  resulting  trust, 
(e)  Jarman  on  Wills,  Sd  Ed.  I.  534 ; 
King  ▼.  Denison,  1  Y.  &  B.  276,  per 
Lord  Eldon. 
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purposes  did  not  exhaust  the  residue,  an  express  disinherison  of  the 
heir,  taken  in  connection  with  the  description  of  the  devisee  by  the 
testator  as  his  ^'most  dutiful  and  respectful  nephew/'  was  held 
equivalent  to  a  residuary  destination  in  favour  of  the  latter. 

3.  A  devise  of  property  "subject  to"  or  "chargeable  with"  Where  the 
debts  and  legacies,  is  a  beneficial  conveyance  of  the  residue,  as  was  burden  on  a 

.  .  larger  Estate. 

found  by  the  concurrent  decisions  of  the  Courts  of  Chanceiy  and 
King^s  Bench  in  King  v.  Denison  (a).  And  where  a  testator  gave 
all  his  real  and  personal  estate  to  his  wife  "  upon  trust,"  that  she 
at  the  time  of  her  decease  should  cause  to  be  paid  to  certain  persons, 
should  they  survive  her,  certain  specified  legacies,  yice-Ghancellor 
Stuart  decided  that  the  undisposed-of  interest  belonged  to  the  wife, 
as  the  will,  he  thought,  made  her  "  a  trustee  of  that  portion  of  the 
property  only  which  is  given  to  the  legatees  other  than  herself"  (6). 

4.  In  the  case  of  a  disposition  of  an  estate  subject  to  a  charge,  if 
the  charge  eventually  fails  from  any  cause,  there  is  no  lapse,  but  the 
devisee  takes  the  entire  estate  (c). 

£evertin£c  now  to  native  sources  of  authority, — ^if  the  terms  of  Dtaporition  of 

.,.,..  .  Heritage  under 

a  conveyance  are  such  as  to  give  by  implication  a  reversionary  burden  of 

.,  T  .  Legacies  leav- 

interest  in  the  heritable  estate  to  a  disponee,  it  would  seem  that  he  in^  the  bene- 
wiQ  also,  as  a  favoured  beneficiary,  be  entitled  to  the  benefit  of  on  the  Di»- 
any  lapsed  legacy  charged  upon  it  (d).     In  the  cases  that  have  ^^'^^ 
occurred  relative  to  the  vesting  of  legacies  charged  on  heritage,  the 
competition  has  always  lain  betwixt  the  disponee  and  some  party 
claiming  the  legacy  as  conditional  institute  (e),   which  is  suffi- 
cient to  show  that  the  next  of  kin  have  never  been  supposed  to 
have  any  claim ;  and  though  the  disponee  in  the  cases  referred  to 
might  have  claimed  the  lapsed  legacies  in  the  character  of  heir-at- 
law,  it  does  not  appear  that  in  any  of  the  cases  a  claim  was  made 
on  this  footing.     On  principle,  it  is  pretty  clear  that  the  disponee 
and  not^the  heir  ought  to  have  the  benefit  of  the  lapse.    A  legacy 

(a)  1  V.  &  B.  261 ;  16  EaBt.;233.  \  (d)  Breadalbane  Trs.  v.  Lady  E. 

lb)  WUUamsY.  Roberts,  27:L.  J.  Ch.  Pringle,  15  June  1841,  3  D.  867. 

Ca.  177 ;  Wood  v.  Coar,  6  L.  J.  Ch.  («)  Cairns  v.  Cairns,  11  Mar.  1829, 

866.  7  S.  671 ;  Dunlop  v.  Crawford,  2  June 

(c)  Cooke  V.  The  Stationers'  Co.,  3  1812,  F.  C. ;  AUan  v.  Aitchison,  16 

M.  &  K.  264,  where  the  distinction  Feb.  1881,  9  S.  464 ;   Wilkie  v.  Jack- 

between  the  failure  of  a  charge  upon  son,  9  July  1836,  14  S.  1121 ;  Greig 

and  an    exception  from  a  devise  is  y.  Moodie,  30  Nov.  1839,  2  D.  169. 
stated  by  Sir  J.  Leach. 
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Ezacntry  is  in 
its  own  nfttore 
a  bflneficifti 
title. 


IffftdeaTnut 
lyy  Statate. 


charged  on  a  special  subject,  is  either  a  trost  or  a  burden.  In  the 
former  view,  the  conveyance  to  the  disponee  peraonallj  is  equivalent 
to  a  destination  in  his  favour  of  the  residuary  interest;  in  the 
latter,  which  is  probably  the  more  correct  view,  then  on  the  occur- 
rence of  a  lapse,  the  burden  (being  in  its  nature  personal  to  the 
l^atee)  is  extinguished  by  his  predecease,  and  never  having  been 
made  real  by  infeftment  (a),  it  cannot  affect  the  estate  so  as  to^ve 
rise  to  a  resulting  interest 

By  the  ancient  law  of  Scotland  there  could  be  no  partial  intes- 
tacy in  moveable  succession,  since  the  appointment  of  an  executor 
was  regarded  as  a  bequest  of  the  free  succession,  after  deducting 
debts  and  legacies.  But  by  the  statute  1617,  cap.  14,  executors 
were  obliged  ^  to  make  count,  reckoning,  and  payment  of  the  whole 
goods  and  gear  appertaining  to  the  defunct,  and  intromitted  with 
by  them,  to  the  wife,  children,  and  nearest  of  kin,  according  to  the 
division  observed  by  the  laws  of  this  reahn."  The  statute,  however, 
allowed  executors-nominate  to  retain  to  their  own  use  a  third  of  the 
^  defunct's  part,"  debts  being  deducted,  and  legacies  to  the  executor 
being  taken  in  compute  of  his  share.  This  statutory  interest  of 
executors  in  the  dead's  part,  which  in  its  inception  was  an  evident 
compromise  between  the  theoretical  idea  of  the  executor^s  office  as 
a  trust  for  the  next  of  kin  and  the  practice  of  the  time,  long  main- 
tained an  anomalous  position  (6)  in  the  statute-book,  until  it  was 
abrogated  by  the  Moveable  Succession  Act  (c),  which  enacts,  that 
^^  So  much  of  an  Act  of  the  Parliament  of  Scotland,  passed  in  the 
year  one  thousand  six  hundred  and  seventeen,  and  entitled  anent 
execiOoTSj  as  allows  executors-nominate  to  retain  to  their  own  use  a 
third  of  the  dead's  part  in  accounting  for  the  moveable  estate  of  the 
deceased,  is  hereby  repealed,  and  executors-nominate  shall,  as  such, 
have  no  right  to  any  part  of  the  said  estate."  An  executor  appointed 
by  simple  nomination  is  therefore  now,  in  the  fullest  sense — ^as  he 
was  said  to  be  by  the  institutional  writers — a  trustee  for  the 


(a)  See  Mardn  v.  Pateraon^  22  June 
1808,  F.  C. ;  M.  Ap.  Pere.  &  Real,  No. 
5 ;  Macdonald  v.  Place,  24  Feb.  1821, 
Hume,  544 ;  WylUe  v.  AUan^  19  Jan. 
1830,  8  S.  337  ;  Kerr  v.  Cochrane,  10 
June  1842,  1  Bell,  386. 

(h)  The  law  was  never  in  desuetude. 


See  Nasmyth  v.  Hare,  17  Feb.  1819, 
F.  C. ;  Finnie  v.  Cam.  of  Treasury^ 
80  Nov.  1836,  15  8,  165 ;  Grant  v. 
Murray,  28  June  1852,  1  M*Q.  178, 
affg.  12  D.  201. 

(c)  18  &  19  Vict.  cap.  23,  §  8. 
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next  of  kin,  children,  and  widow,  according  to  their  several  in- 
terests (a). 

An  important  and  stiU  unsettled  question  is,  whether  executors-  ^^Z^' 
nominate  are  entitled  to  retain  the  whole  succession  as  against  the  J^^i^j^"^ 
Crown.    The  Act  1617,  cap.  14,  did  not  alter  the  nature  of  the  a  quertionwitti 

^       mt       -7  ^  ^  the  Crown? 

executor's  estate  and  ofBce,  but  merely  superimposed  upon  it  the 
burden  of  accounting  to  the  unfey  children^  and  nearest  of  kinj  under 
reservation  of  a  third.  The  Grown  certainly  cannot  take  in  the 
character  of  next  of  kin ;  and  the  Act,  while  expressly  recognising 
the  beneficial  interest  of  executors  at  common  law,  does  not  impose 
upon  them  the  burden  of  accounting  for  the  succession  to  the  Crown. 
The  Moveable  Succession  Act,  §  8,  is  merely  a  repealing^  not  a 
declaratory  enactment,  and  does  not  seem  to  touch  the  question.  In 
Finnie  v.  The  Comra.  of  the  Treasury j  where  the  question  was  raised, 
the  Court  found  the  executors  liable  to  account,  because  they  were 
also  disponees  in  trust ;  but  Lord  Corehouse  reserved  the  general 
question  as  to  the  accountability  of  executors  (i).  We  may  add, 
that  the  construction  put  upon  the  English  statute,  declaring  that 
executors  shall  be  deemed  ^'  trustees  for  the  person  or  persons  (if 
any)  who  would  be  entitled  to  the  estate  under  the  Statute  of  Dis- 
tributions," is  adverse  to  the  Crown's  claim  (c). 

When  an  executor  is  appointed  universal  legatee  or  legatory,  he  »^T»jd 
of  course  holds  the  estate  for  his  own  benefit,  subject  only  to  such  be^dai 
special  trusts  for  payment  of  legacies,  etc.,  as  may  be  engrafted  on  ^  t^ij^^^i 
the  testament  (d).    But  it  does  not  appear  that  the  words  "  univer-  i^*"*""**®^- 
sal  intromitter"  have  ever  been  supposed  to  give  a  beneficial  in- 
terest («).    However,  it  might  be  plausibly  maintained,  that  as  the 


(a)  Stair,  3,  4, 24 ;  Ersk.  3,  9,  26 ; 
BeU'B  Plr.  §  1899. 

(6)  See  Finnie's  case,  supra. 

(c)  By  the  law  which  was  in  force 
in  England  prior  to  11  G.  IT.  &  1  W. 
IV.  cap.  40,  the  nomination  of  an  exe- 
cutor gave  a  title  to  the  beneficial 
enjoyment  of  the  snrpltis,  unkes  the 
will,  expreealyor  impliedly,  invested 
the  executor  with  the  character  of  a 
trustee,  as  by  giving  him  a  legacy  for 
his  trouble  (Lewin,  Tr.,  4th  Ed.  48). 
By  the  Act  referred  to  he  is  now  prima 
facie  a  trustee  for  the  next  of  kin.    But 


if  there  be  no  next  of  kin,  the  executor 
may  still  retain  as  against  the  Crown, 
unless  he  is  expressly  declared  a  trus- 
tee (Read  v.  Steadman,  26  Beav.  495). 
See  Lord  Truro^s  opinion  in  Murray  v. 
Grant,  1  M'Q.  183. 

(eQ  See  Oiiphant  v.  Oliphant,  1626, 
M.  *92o. 

(e)  The  point  did  not  arise  in  Grant 
V.  Murray  (1  M^Q.  178),  as  these  words 
were  not  used.  See  the  deeds  narrated 
in  11 D.  860.  In  Beidy  v.  Napier,  in- 
fra, the  executor  had  power  ('*  which,^^ 
adds  Kilkerran,  "  the  office  implies^)  to 


kin. 
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Act  1617,  cap.  14,  only  imposes  the  obligatioD  of  accotintiiig  upon 
executors^  and  does  not  expressly  make  mention  of  univeracd  intromit^ 
tersj  the  common  law  right  of  persons  nominated  in  the  latter  capacity 
is  not  taken  away.  The  answer  would  seem  to  depend  on  the  mean- 
ing of  the  word  ^^  intromitter,"  ue.y  which  is  probably  synonymous 
with  executor.  But  since,  ex  eoneessisy  ^  universal  intromitter,"  prior 
to  the  statute,  was  also  synonymous  with,  or  at  least  equivalent  to 
^^  universal  legatory,''  the  point  cannot,  in  the  absence  of  express 
decision,  be  considered  free  from  doubt. 
sionoTnMt of'         -^  beneficial  interest  may,  it  seems,  be  ^ven  to  the  executors  of 

a  testament — though  not  of  a  trust  disposition — ^by  a  clause  exclud- 
ing the  right  of  the  testator^s  next  of  kin  (a).  The  reason  of  the 
distinction  is,  that  the  title  of  an  executor  is  in  its  own  nature  an 
unqualified  title.  The  exclusion  of  next  of  kin  is  therefore  equi- 
valent to  a  declaration  that  the  statute  1617,  cap.  14  {sed  qucere  as 
to  18  Vict.  cap.  23),  is  not  to  apply.  But  words  of  exclusion  cannot 
give  a  residuary  interest  to  executors  who  are  also  made  disponees 
intrust;  on  account  of  the  limited  nature  of  their  title,  and  therefore, 
on  failure  of  next  of  kin,  the  estate,  as  we  have  seen,  falls  to  the 
Crown  (6). 

m.   Who  are  entitled  to  the  benefit  of  the  lapse. 

The  general  rule,  of  course,  is  that  heritable  interests  go  to  the 
heir  (c),  and  moveable  to  the  next  of  kin  (d).  In  the  application 
of  this  rule,  two  questions  of  very  general  importance  have  been 
raised : — First,  In  the  case  of  a  lapse  occurring  at  a  period  subse- 
quent to  the  testator^s  death,  which  may  happen  in  any  case  of  sus- 
pended vesting,  whether  the  heirs  who  are  to  take  the  resulting 
interest  are  the  heirs-at-law  of  the  defunct,  or  those  who  would 

intromit  with  the  whole  money  and  (a)  Betz/yv.  iVqpier,  1739,  M.  6591. 

effects  of  the  defunct.    See  the  mean-  (h)  Finnic  v.  Corns,  of  Treasury ^  su- 

ing  of  these  terms  explained  in  the  pra,  p.  182. 

opinionsof  the  judgesin  T^itev.  JFVn-  (c)  TumbuU  v.   Cotran.    17  Mar. 

lay,  16  Nov.  1861,  24  D.  38 ;  where  1848,  6  BeU,  222 ;  Sinclair  v.   TraiU, 

the  difference  in  point  of  extent  be-  27  Feb.  1840,  2  D.  695 ;   Fmiite  y. 

tween  the  ezecntor's  and  the  univerBal  Lords  of  Treasury,  30  Nov.  1836,  16 

legatee's  estate  is  brought  out ;  the  for-  S.  165. 

mer  comprehending  the  entire  succes-  {d)  Torrie  v.  Munsie,  31  May  1832, 

sion,  the  latter  consisting  only  of  the  10  S.  597 ;  Lordv.  Colvin,  7  Dec.  1860, 

dead's  part.  •  23  D.  111. 
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have  been  his  heirs  had  he  survived  the  term  at  which  the  lapse 
was  determiiied?  Secondly^  Whether  the  character  of  a  lapsed 
interest^  as  heritable  or  moveable,  is  affected  by  a  direction  to  con- 
vert ?  As  the  investigation  of  such  questions  is  more  a  matter  of 
logical  deduction  than  of  positive  law,  the  arguments  which  have  Eogiish 
prevailed  in  the  Court  of  Ohanceiy  are  not  irrelevant  to  the  inquiry, 
and  the  distinctions  which  have  been  established  deserve  an  atten- 
tive consideration. 

Several  cases  on  the  first  question  have  arisen  on  the  con-  p*P?^"*',, 

^  ^  ^  teiestB  result 

struction  of  the  Thellusson  Act  (a),  which  enacts,  with  reference  « simple  in- 
to the  appropriation  of  the  prohibited  accumulations,  that  they 
shall  '^  go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto  if  such  accumulation  had  not  been 
directed."  It  was  laid  down  by  Lord  Langdale,  that  accumula- 
tions falling  under  this  prohibition  were  to  be  dealt  with  as  irdes- 
tote  successum;  and  further,  that  where  the  fund  was  the  pro- 
duce of  heritable  estate,  it  belonged,  notwithstanding  a  direction  to 
convert  into  money,  to  the  heir-at>-law,  not  to  the  executor  (6).  The 
point  was  again  considered  in  the  recent  case  of  Macpheraon  v. 
Stewart  (c),  where  the  residue  of  the  testator^s  property  was  directed 
to  be  accumulated  for  three  lives,  for  the  benefit  of  his  heirs. 
Vice-Ch.  Kindersley,  decided,  that  as  the  next  of  kin  of  the  tes- 
tator at  the  time  of  his  death,  had  they  been  then  living,  would 
have  taken  the  accumulations,  the  representatives  of  those  who  died 
within  the  twenty-one  years  were  entitled  to  a  proportional  share. 

As  to  the  effect  of  a  direction  to  convert,  it  is  matter  of  settled  Lapeed  in- 
law  in  England,  that  lapsed  interests  are  not  affected  by  such  direo-  aflfected  by 
tions,  but  pass  as  simple  intestacy  to  the  heirs  entitled  to  succeed 
ea  lege  to  the  property  as  it  stood  in  the  person  of  the  truster.  And 
therefore,  if  an  estate  is  devised  upon  trust  to  sell  for  a  specified 
purpose,  and  that  purpose  fail,  whoUy  or  partially,  the  interest  r^ 
maining  undisposed  of,  whether  the  estate  has  been  actually  sold  or 
not,  results  to  the  heir-aMaw  (d).    This  may  appear  to  be  an  ex- 

(a)  89  &  40  Geo.  III.  cap.  98.  (c^)  Ackroyd  v.  Smikson,  1 B.  C.  C. 

{h)  Eyre  v.  Marsden^  2  Keen,  564,  508  ;  AmphUtt  y.  Parke,  2  R.  &  M. 

7  L.  J.  220 ;   and  see  APDonald  v.  226 ;  Taylor  v.  Taylor,  8  De  Gex,  M*N. 

Bryce,  2  Keen,  276, 7  L.  J.  173 ;  Tench  &  G.  190, 22  L.  J.  Gh.  742,  the  leading 

V.  Cheese,  6  De  Gex,  M'N.  &  G.  458.  case;   and  see  Lewin,  Tr.,  4th  Ed. 

(c)  28  L.  J.  177.  115,  and  cases  there  cited. 
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ception  to  the  well-known  rale,  according  to  which  property  given 
to  trustees,  subject  to  an  express  or  implied  trust  to  convert  into 
money,  passes  as  personal  estate  of  the  beneficiary.  But  the  reason 
for  the  distinction  is  obvious.  In  the  latter  case,  the  testator  intended 
that  the  estate  should  be  enjoyed  as  personalty  by  the  institute  and 
his  heirs.  In  the  case  of  a  lapse,  the  intention  wholly  fails ;  and 
there  is  no  reason  why  the  direction  to  convert  should  be  carried 
out  for  the  behoof  of  other  persons  than  those  for  whose  benefit  it 
was  introduced.  By  parity  of  reasoning,  it  has  been  held  in  Eng- 
land, that  where  money  is  directed  to  be  laid  out  in  the  purchase  of 
lands  to  be  settled  to  uses  which  do  not  exhaust  the  estate,  the 
surplus  proceeds  result  to  the  next  of  kin  (although,  if  the  fund  had 
vested  under  the  settlement,  it  woidd  have  passed  as  realty) ;  for, 
as  Lord  Eldon  observed,  ^'  where  the  purpose  fails,  the  intention 
fails ;  and  the  Court  regards  the  settlor  as  not  having  directed  the 
conversion"  (a). 
Dkk  Y.  GJZZiet.  The  points  on  which  we  have  sought  for  illustration  in  the 
English  law,  we  are  afraid,  were  decided  in  a  Court  of  Session  case, 
which,  notwithstanding  the  eminence  of  some  of  the  judges  who 
took  part  in  the  decision,  has  never  stood  high  as  an  authority  (6). 
On  the  point  as  to  the  date  when  intestacy  is  to  be  ascertained,  it 
has  been  overruled  by  Lord  v.  Colvin;  the  First  Division  of  the  Court 
of  Session  having  declared,  in  answer  to  a  i^mit  from  the  Court  of 
Chancery,  that  the  parties  entitled  to  lapsed  accumulations  are  the 
heirs  ab  intestate  of  the  settlor  in  personal  estate  (c),  and  not  those 
who  woidd  have  been  next  of  kin  to  him  at  the  time  of  the  lapse, 
which  was  the  view  adopted  by  the  judges  who  decided  Dick  v. 
Gillies* 
Whetheriapeed  On  the  point  as  to  Conversion,  it  is  necessary  to  explain  that  Mr 
Scotland  are      Dou£rlas  Dick,  the  tcstator,  had  directed  his  trustees  to  sell  his 

affected  by  the  ,       . 

roles  of  oonver-  heritable  property  and  to  lay  out  so  much  on  heritable  securities  to 

provide  for  annuities.  The  residue,  having  been  made  divisible 
among  charitable  institutions  which  were  never  named,  became  a 
lapsed  interest.     The  Court  decided  that  the  price  of  the  heritage 

(a)  Ripley  v.  Waterworih,  7  Ves.  (c)  Lord  v.  Colvin^  7  Dec.  1860, 
485 ;  Logan  v.  Stevens^  5  L.  J.  Ch.  17.  23  D.  111.    The  same  rule  is  applied 

(b)  Dick  V.  GUUes^  4  July  1828,  6  to  deetinations  in  favour  of  heira,  as  in 
S.  1065.  MaxweU  v.  Wylit,  25  May  1887,  15  S. 

1005. 
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directed  to  be  sold  was  to  be  held  as  moveable,  and  that  the  money 
directed  to  be  laid  out  on  heritable  secnrities  was  to  be  considered 
heritable.  But  it  must  be  remembered  that  at  the  date  of  this  de- 
cision, the  doctrine  of  constructive  conversion  had  been  little  studied 
by  our  jurists. 

In  Finnie  v.  Comrs.  of  the  Treasvary  (a),  Lord  Corehouse,  who  uwndessEould 
had  not  taken  part  in  the  decision  of  Dick  v.  GiUiesy  expressed  a  ^°*  *^^^^* 
strong  opinion  that  a  power  of  sale,  even  when  accompanied  by 
words  of  direction,  did  not  convert  a  lapsed  succession  from  heritable 
to  moveable ;  though,  as  the  Crown  was  entitled  to  the  resulting  in- 
terest utrdque  vid  datOj  it  was  not  necessary  to  decide  the  point.  The 
import  of  the  decisions  in  cases  of  simple  intestacy,  which  present 
many  analogies  to  lapsed  interests,  is  that  the  nature  of  the  subject, 
as  it  actually  stood  at  the  death  of  the  testator,  must  determine  the 
character  of  the  succession  (&),  tmless  the  property  has  been  con- 
verted without  the  knowledge  of  the  proprietor ;  as,  for  example, 
during  his  absence  in  a  foreign  country  (c).  It  is  to  be  observed, 
that  although  the  principle  of  constructive  conversion  has  been  re- 
cognised in  cases  where  the  settlor's  own  next  of  kin  have  claimed  a 
succession  in  virtue  of  a  destination  to  them  in  their  character  as  his 
heirs  (cZ),  yet  such  cases  are  of  little  moment  in  the  consideration  of 
the  present  question.  The  intention  to  convert  from  heritable  to 
moveable,  or  the  contrary,  may  be  good  to  regulate  the  succession  of 
the  parties  for  whose  benefit  the  trust  was  created ;  but  it  does  not 
follow  that  such  intention  can  affect  a  lapsed  interest,  which  goes 
to  the  settlor^s  heirs,  not  as  heirs  of  the  destination,  but  as  hdrs  ab 
intestato. 

The  view  here  taken  is  confirmed  by  the  President's  opinion,  if  Dictamof  Lord 
not  by  the  judgment  in  Neikon  v.  Stewart  (e).    The  testator,  by  M*NeiU. 
the  fifth  purpose  of  his  trust  settlement,  directed  his  trustees 
to  convert  his  whole  means  and  estate  into  cash,  and  pay  over  the 

(a)  Finnie  v.  Comrs.  of  Treasury^  (c)  Garland  v.   Stewart^  13  Not 

80  Nov.  1886,  16  S.  165.  1841,  4  D.  1. 

(h)   WiUiamson     y.      WilHanuon's         (d)  Angus  y.  Angus^  6  Dec.  1825,  4 

Exrs.^  15  Dec.  1849, 12  D.  872  ;  Adv.-  S.  279 ;  Lawson  y.  Stewart,  24  Jan. 

Gen.  y.  Anstruther,  2  July  1842,  13  1826,  4  S.  384 ;  Patrick  y.  Nicholy  7 

D.  450 ;  Ex.  Rep.  No.  3  ;  Ramsay  v.  Dec.  1838, 1  D.  207. 
Cowan,  11  July  1833,  11  S.  967 ;         (e)  Neilson  y.  Stewart,  3  Feb.  1860, 

Davidson  y.  Kyde,  1797,  M.  5597.  22  D.  646. 
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free  proceeds  thereof  to  the  chfldien  of  D.  S.  Bj  a  codicil,  exe- 
cuted on  death-hed,  he  revoked  the  fifth  porpoee,  in  so  far  as  it 
provided  for  the  dispoBol  or  division  of  the  proceeds  of  the  residue  of 
his  said  means  and  estatej  and  gave  other  directions  as  to  its  dis- 
posal ;  but  left  the  direction  to  sell  intact.  The  question  was, 
Whether  the  heir-at-law  had  a  title  to  reduce  the  codicil  ex  ectpite 
leetif  If  the  effect  of  rescinding  the  codicil  would  have  been  to  let 
in  the  personal  representatives  as  heirs  of  the  heritable  estate  directed 
to  be  sold,  the  heir  must  have  been  excluded  by  want  of  interest 
from  insisting  on  the  reduction.  But  the  judges  of  the  First 
Division  unanimously  sustained  the  heir^s  title,  and  were  of  opinion 
that  the  codidl  was  effectual  as  a  revocation  of  the  residuary  desti- 
nation under  the  settlement,  and  that  the  li^sed  interest  in  the 
heritable  subjects  directed  to  be  sold  resulted  to  the  heir-at-law;  and 
they  accordingly  reduced  the  settlement. 

Any  interest  that  would  otherwise  have  lapsed,  may  of  course 
be  saved  by  a  destination  over,  or  clause  of  survivorship,  or  finally 
by  a  general  residuary  destination.  We  forbear  to  treat  further 
of  these  clauses  at  present,  as  their  effect  will  be  considered  more 
appropriately  in  the  concluding  part  of  the  volume,  as  having  lelar- 
tion  to  the  beneficial  interest  under  the  trust 

The  heir^s  resulting  interest  may,  as  regards  kpsed  shares,  also 
be  effectuaUy  excluded  by  the  operation  of  a  previous  unrevoked 
settlement,  disposing  of  the  same  estate  in  a  different  manner ;  for 
the  implied  revocation  wrought  by  a  posterior  deed  has  relation  only 
to  such  dispositions  of  tiie  estate  as  are  irreconcilable  with  the  prior 
disposition ;  and  if  the  destination  in  the  second  deed  fails  by  lapse, 
there  is  no  longer  any  repugnancy,  but  a  mere  failure  in  the  second 
setdement  to  alter  the  destination  of  the  first  (a).  And  even  thou^ 
the  later  settiement  should  contain  an  express  revocation  of  all  prior 
wills,  in  so  far  as  inconsistent  therewith,  yet  if  it  omit  to  dispose  of 
any  particular  subject,  the  disposition  of  the  first  settiement  as  to 
tiiat  subject  remains  in  force  (b). 

(a)  Alves  v.  Ahes^  8  Mar.  1861,  23  (b)  AUan  v.  Glasgow's  Trs.,  28  Jan. 

D.  712.  1842,  4  D.  494. 
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Section  n. 


OF  RESULTING  TRUSTS  UPON  EX  FACIE  ABSOLUTE  TITLES. 

In  the  law  of  England,  there  is  a  presumption  in  favour  of  dona-  Doctrine  of 
tion,  in  the  case  of  securities  taken  or  delivered  to  children  of  the  Law. 
granter ;  in  the  case  of  strangers  or  more  distant  relatives,  the  pre- 
sumption is  for  a  trust.    But  there  are  many  exceptional  circum- 
stances which  have  been  held  to  transfer  the  onus  of  proof,  for  or 
against  the  donee  (a).    It  cannot  be  said  that  any  exception  to  the  Prepuaj^on 
maxim  donatio  nan  presumitur  has  been  recognised  by  our  Courts  tion  in  Scot- 
in  the  case  of  questions  arising  between  claimants  as  donees,  and  the 
general  representatives  of  a  defunct  (b) ;  nor  does  it  appear  that 
there  is  any  reason  for  departing  from  the  rule  of  the  civil  law, 
on  the  ground  of  presumed  favour  to  any  particular  heir,  seeing 
that  the  presumption  is  equally  strong  that  the  deceased  intended  to 
favour  all  the  parties  standing  towards  him  in  the  relation  of  heirs, 
whether  by  operation  of  law  or  in  virtue  of  a  previous  destination. 
Accordingly,  the  general  rule  is,  that  where  a  donation  is  alleged  to 
have  been  made  by  delivery  of  a  document  of  debt,  the  claimant 
must  take  an  issue  of  donation  (c),  but  if  the  donation  is  in  writing 
it  will  stand  good. 

Where  the  alleged  donation  has  been  made  by  way  of  tradi-  ^^^J^^  ^^ 
tion,  as  in  that  case  a  trust  for  the  granter^s  representatives  can  only  SS^h  ^  ^^ 
arise  ex  lege^  and  not  upon  a  written  declaration^  parole  evidence 
is  of  course  competent  to  disprove   it,  and  is  usually  the   only 
kind  of  evidence  of  which  the  case  admits.     Where  the  claimant's 
case  is  one  of  alleged  delivery  to  a  trustee  or  confidential  person 

(a)  The  doctriDes  of  the  English  law  in  this  department  of  jurisprudence, 

in  relation  to  resulting  trusts  upon  con-  we  have  not  thought  it  necessary  to 

veyances  are  of  a  technical  character ;  refer  to  them. 

being  based  partly  on  the  provisions  of         (b)  Stair,  1,  8,  2 ;  Ersk.  3,  8,  92 ; 

the  Statute  of  Frauds,  and  partly  upon  Mackellar   v.  Hunter^  5  Mar.  1858, 

principles  established  by  decided  cases,  20  D.  761  ;    and  see  Mackenzie  v. 

and  which,  however  equitable  in  their  Brodie^  24  June  1859,  21  D.  1048 ; 

results,  can  only  be  regarded  in  rela-  Fyfe  v.  Kedslie,  6  Mar.  1847, 9  D.  853 ; 

tion  to  Scotch  jurisprudence,  as  arbi-  British  Linen  Co,  v    Martin^  8  Mar. 

trary  rules  of  construction.    On  this  1849,  11  D.  1004. 
account,  and  also  because  the  English         (c)  Wilkie  v.    Chalmers,   16  June 

authorities  have  never  been  recognised  1854,  16  D.  961. 

N 
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for  the  purpose  of  handing  over  the  security  to  him,  the  compe- 
tency of  parole  evidence  depends  on  the  circumstance  whether  the 
donation  has  been  completed  in  the  lifetime  of  the  truster.  ^^  There 
is  an  essential  difference,"  as  observed  by  Lord  Cowan,  "  between 
the  case  of  an  attempt  to  enforce  donation  not  completed  in  the 
lifetime  of  the  donor,  and  the  case  of  an  attempt  to  set  aside  a  com- 
pleted donation  ;  and  this  distinction  as  regards  the  evidence  that 
may  be  competent  becomes  the  more  clear  when  the  transaction  has 
been  actually  carried  through,  or  is  intended  to  be  so  by  the  agency 
of  a  third  party.  ...  It  comes  then  to  be  a  mere  poUicitated 
promise  to  donate,  which  cannot  be  enforced  unless  proved  by  writ 
or  oath"  (a).  It  would  be  difficult  to  distinguish  in  point  of  prin- 
ciple between  an  unexecuted  mandate  to  make  a  donation  to  a 
beneficiary  and  an  ordinary  nuncupative  legacy,  to  which,  accord- 
ingly, the  former  class  of  cases  has  been  assimilated  (5).  On  the 
other  hand,  it  has  been  settled  that  a  mandate  to  donate,  if  carried 
into  execution  in  the  lifetime  of  the  mandant,  may  be  proved  by 
parole ;  because  the  title  of  the  donee  no  longer  rests  upon  the  verbal 
promise,  but  is  completed  by  delivery  of  the  security  itself  (c).  As 
to  donations  of  cash  and  corporeal  moveables  on  death-bed,  the  rules 
of  evidence  are  similar ;  the  fact  of  possession  in  such  circumstances 
being  insufficient  to  constitute  a  prima  facie  title  to  the  subject  (d). 
We  pass  to  the  consideration  of  proper  conveyances  inter  vivosy 
as  by  indorsation  («),  assignation  (/),  bond  (gf),  or  disposition  (A), 
granted  without  consideration  or  for  a  rational  cause ;  e.g^  as  provi- 

(a)  Mackenzie  v.  Brodie^  24  June      18  D.  701.    But  a  transference  of  a 


1859,  21  D.  1048 ;  see  1061. 

(b)  Forsyth's  Trs,  v.  Maclean,  18 
Jan.  1854,  16  D.  848;  Barstow  v. 
Inglis,  5  Dec.  1857,  20  D.  230.  See 
MUrayy.  MUroy,  31  May  1803,  Hume, 
285.  But  the  deUvery  of  a  bill  to  a 
trustee  for  the  purpose  of  being  given 
up  to  the  obligant  was  sustained  as  a 
discharge  of  the  debt,  although  the 
mandate  waa  not  executed  in  the 
granter's  lifetime ;  Barclay  v.  Fairly^ 
13  June  1849, 11  D.  1133. 

(c)  Mackenzie  v.  Brodie,  24  June 
1859,  21  D.  1048 ;  Ritckie  v.  Ritchie, 
6  June  1858,  20  D.  1093. 

(d)  Little  V.  Little,  28  Feb.  1856, 


tack  and  farm  stocking  to  the  granter's 
son  without  writing,  when  the  father 
was  in  liegie  pousHe,  was  held  to  be  a 
donation  quoad  the  stocking,  in  Black 
V.  Black,  1795,  Hume,  290. 

(e)  Murray  v.  Todd,  6  Mar.  1848, 
Hume,  275. 

(/)  Hay  V.  Angus,  1795,  Hume, 
281.  Here  the  assignation  was  held 
not  to  be  subject  to  legitim.  Farquhar^s 
Trs.  V.  SUwart,  27  Feb.  1841,  3  D. 
658. 

(g)  Dundas  v.  Dundas,  12  June 
1827,  5  S.  790. 

Qi)  White  V.  White,  28  Jan.  1841, 
3  D.  468. 
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sions  to  the  granter's  children,  or  to  persons  possessing  the  character  . 
of  heirs.  In  all  such  cases,  as  well  as  in  the  case  of  securities 
taken  in  name  of  the  favoured  individual,  if  delivery  of  the  docu- 
ment has  taken  place,  and  still  more  if  this  has  been  followed  by 
transmutation  of  possession,  the  presumption  for  donation  arising 
on  the  face  of  the  title  is  absolute,  and  a  trust  cannot  be  reared  up 
except  by  proof  seripto  vel  jwramento^  in  terms  of  the  statute  1696, 
cap.  25.  Parole  evidence  has  been  admitted  in  one  or  two  cases, 
where  the  grantee  was  also  the  trustee  of  the  deceased  (a).  But 
such  decisions  can  scarcely  be  supported  on  sound  principles  of  in- 
terpretation of  the  statute  1696,  cap.  25.  Even  as  matter  of  pro- 
bability, it  is  not  very  clear  that  a  party  clothed  with  a  trust  of  all 
the  propertjr  of  which  a  settlor  may  die  possessed,  is  bound  by 
the  trust  purposes  in  a  question  regarding  property  delivered  to  him 
by  the  settlor  in  his  lifetime.  If  an  assignment  i&  proved  to  have 
been  made  for  an  onerous  cause,  the  donees  (although  heirs  of 
the  granter)  will  only  be  permitted  to  retain  the  fund  upon  con- 
dition of  fulfilling  the  counter  prestation  (6). 

Next,  where  the  security  has  been  retained  by  the  deceased  in  Whore  Deed 

tmdeliyered, 

his  own  hands,  or  in  the  custody  of  a  neutral  person,  it  is  a  ques-  whether  Bene- 
tion  of  intention  whether  the  transaction  is  to  be  regarded  as  a  do-  results? 
nation  or  a  trust.  The  death  of  the  granter  is  not  equivalent  to 
delivery,  in  the  case  of  deeds  not  ex  facie  of  a  testamentary  nature ; 
and  it  is  obvious  that  undelivered  deeds  of  conveyance  do  not  fall 
within  the  scope  of  the  statute  1696  ;  for  the  granter  cannot  be 
expected  to  call  for  a  back-bond  of  trust  in  relation  to  a  deed  of 
security  which  he  retains  in  his  possession.  The  nature  of  the  cir- 
cumstances from  which  an  intention  to  donate,  or  the  contrary, 
may  be  inferred,  will  be  best  exhibited  by  a  comparison  of  thef  more 
important  cases ;  though,  where  so  much  depends  upon  intention,  it 
is.  impossible  to  rely  implicitly  on  any  particidar  combination  of  cir- 
cumstances as  a  precedent  in  similar  cases. 

In  the  first  place,  it  is  settled  that  the  real  proprietor  may  alter  Tr*«»Doii»- 

,       1       .       .       fv  1         1      1  .1  .         ,  tionisnotpre- 

the  destination  (c),  or  denude  the  nommal  grantee,  at  any  time  dur-  somed. 

(a)   Hendergon  v.  M'CuUoch^    12  (c)  Jeffrey  v.  Aitken,  11  Feb.  1881, 

June  1839,  1  D.  927.  9  S.  423. 

(6)  WaddeWs  TV*,  v.   WaddeU,  20 
June  1848,  5  D.  1233. 
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ing  his  lif e,  if  there  has  been  neither  delivery  nor  transmutation 
of  possession  (a).  Where  a  sum  has  been  originally  advanced  on 
loan,  a  donation  will  not  be  presumed  (b).  Sums  advanced  to 
children  will  be  imputed  in  satisfaction  of  any  claims  they  may 
have  under  their  father^s  marriage-contract  (c).  In  Keddie  v. 
Christie  ((2),  a  deposit  receipt,  taken  by  a  father  in  name  of  one  of 
his  children,  and  found  undelivered  in  his  repositories  after  his  death, 
was  held  to  form  part  of  the  general  executiy  estate ;  and  in  Heron 
V.  M^Geoch  (e)y  trustees,  to  whom  the  residue  of  the  granter^s  estate 
was  bequeathed  for  their  own  absolute  use,  were  found  entitled  to 
insist  against  one  of  their  number  as  a  resulting  trustee  of  deposit 
receipts  which  had  been  delivered  to  him  three  years  before  the 
granter^s  death,  and  which  nearly  exhausted  the  residue ;  the  de- 
fender having  failed  to  prove  donation.  In  Cruickehanka  v.  Cruich- 
shanks  (f)j  a  majority  of  the  judges  of  the  Second  Division,  affirming 
the  judgment  of  Lord  Kutherfurd,  decided  that  an  undelivered 
deposit  receipt,  taken  by  a  father  in  the  joint  names  of  himself  and 
his  son,  or  the  survivor  of  them,  could  not  receive  effect  as  a  donar- 
tion.  The  want  of  delivery  precluded  the  supposition  of  a  donation 
inter  vivoSj  and  it  could  not  be  presumed  without  extrinsic  evidence 
that  a  gift  mortis  causa  was  intended  (g).  Where  a  document  of 
debt  is  taken  in  the  name  of  two  parties  jointly,  the  Court  will 
inquire  from  what  source  the  money  was  advanced,  and  decree  ac- 
cordingly (A). 

On  the  other  hand,  it  would  appear  that  where  the  granter  stipu- 
lates for  a  reconveyance  on  demand,  the  circiunstance  of  the  donee 
having  been  made  a  party  to  the  arrangement  is  equivalent  to  de- 
livery; and,  therefore,  if  the  granter  die  without  recalling  the 
destin^ttion,  the  gift  will  take  effect  as  a  donation.  This  was  the 
principle  of  the  decision  in  Fy^e  v.  Kedslisy  where  a  majority  of  the 
whole  Court  decided  that  a  transference  of  bank  stock  inter  vivos 


(a)  Dallas  v.  Leiskman^  1710,  M. 
16191;  Edgar  Y.  HamUton's  Trs.,  12 
June  1828,  6  S.  963;  Fyfe  v.  Kedslie, 
6  Mar.  1847,  9  D.  853. 

(6)  Guthrie  v.  Dunbar,  7  June  1821, 
1  S.  60. 

(c)  Murray  v.  Murray,  6  Dec.  1843, 
6  D.  176. 


(d)  Keddie  v.  Christie,  24  Nov. 
1848,  11  D.  145. 

(e)  Heron  v.  M^Geoch,  13  Nov. 
1851,  14  D.  25. 

(/)  CruickshanksY.Cruickshanks,  10 
Dec.  1863, 16  D.  168.  See  Mackellars 
V.  Hunter,  6  Mar.  1868,  20  D.  761. 

(g)  Per  Lord  J.-C.  Hope,  16  D.  169. 

(h)  CuthiU  T.  Bums,  20  Mar.  1862. 
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into  the  names  of  two  of  the  granter^s  nephews  who  were  among 
the  residuary  legatees^  qualified  by  a  back-letter^  gave  the  donees  a 
right  to  the  stock,  in  addition  to  their  shares  of  the  residue  (a).  It 
would  appear  that  an  unqualified  special  assignation  executed  on 
death-bed,  as,  for  example,  a  transference  of  a  deposit  receipt  in  the 
bank  books,  is  a  good  donation  mortis  causa;  such  conveyances, 
when  executed  iivtaitu  mortis^  being  effectual^  like  testamentary 
writings,  without  delivery  (6). 

We  proceed  to  notice  two  recently  decided  cases,  in  which  the  Mamag»-oon- 

*  ^  *'        ^        ^  ^     ^  tract  provision 

effect  of  the  laws  of  marria^re  and  succession  in  modifying  the  con-  ™»y  ^  settied 

.  ^  ^      ^,  by  destinatioii 

struction  of  special  destinations  was  the  subject  of  consideration,  m  a  deed  of 

*  .  title. 

In  Crcig  v.  Galloway  (c),  the  House  of  Lords  sustained  a  destina- 
tion in  a  policy  of  life  assurance  to  the  wife  of  the  assured,  as  a 
valid  constitution  of  a  post^-nuptial  provision  in  favour  of  the  wife ; 
and  as  the  provision  in  this  case  was  considered  to  be  reasonable 
in  amount,  their  Lordships  held  that  the  husband's  bankruptcy  did 
not  revoke  it.  In  Cuthill  v.  Bums  (d),  a  deposit  receipt  had  been 
granted  to  a  husband  and  wife,  payable  to  the  parties  jointly  and  to 
the  longest  liver.  In  a  competition  for  the  fund  between  the  wife 
and  the  husband's  heirs,  a  majority  of  the  judges  of  the  Second 
Division  dissented  from  Lord  Mackenzie's  ruling,  to  the  effect  that 
the  wife  was  entitled  to  the  sum  in  virtue  of  the  destination ;  while 
sustaining  her  claim  on  the  ground  that  the'  deposit  was  from  her 
own  funds.  This  reasoning  has  not  satisfied  us  that  the  Lord  Or- 
dinary was  wrong ;  for,  though  a  receipt  is  not  a  testament,  its 
terms  may  be  evidence  of  a  donatio  mortis  causa. 

Destinations  to  heirs  and  assignees  in  the  titles  of  estates,  being  Destination  to 

*=»  /  o   heirs  and  asBig- 

regarded  as  necessary  words  of  style,  mean  no  more  than  that  the  nefis  in  title 

_  .  ,  deeds. 

subject  shall  go  to  the  heirs-at-law,  in  the  absence  of  any  settlement 
conveying  the  subject  to  other  heirs.  Accordingly,  the  right  of  the 
trustees  under  a  general  trust  disposition  and  settlement  is  prefer- 
able to  that  of  the  heir-at-law,  under  a  destination  to  heirs  and 
assignees  (e).    And  where  a  power  was  reserved  to  a  father  by  his 

(a)  Fyfe  v.  Kedslie,  6  Mar.  1847,  9  (c)    Craig  v.    Galloway,    17    July 

D.  853.  1861,  23  D.  (Ap.  Ca.)  12,  revereing 

(6)  British  Linen  Co.  v.  Martin,  8  22  D.  1211. 
Mar.    1849,    II   D.    1007;    and    see  (rf)  Cuthill  y.  Bums,  20  Mar.  1S62. 

Stair,  1,  8,  31 ;  4,  45,  17 ;  Ersk.  3,  (e)  Farquharson  v.  Farquharson,  6 

3,  91.  Paton  724,  affirming  M.  6596,  2290. 
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inaniage«contract  to  distribute  his  estates  amongst  his  children,  in 
such  proportions  as  he  pleased,  and,  failing  such  apportionment,  his 
entiiie  estate  was  to  be  divided  equally  amongst  the  children,  the 
subsequent  acceptance  of  a  title  to  heritable  property  in  favour  of 
himself,  his  heirs  and  assignees,  was  held  not  to  import  an  exercise 
of  the  power,  as  to  this  subject,  in  favour  of  his  eldest  son  (a).  An 
ultimate  destination  of  heritable  estate  in  a  contract  of  marriage  to 
heirs  and  assignees,  on  failure  of  issue  of  the  marriage,  was  held 
ineffectual  to  exclude  the  heir  of  provision  under  a  previous  settle- 
ment, no  issue  having  been  bom  (b).  But  the  decision  would 
probably  have  been  different,  if  a  failure  had  occurred  in  conse- 
quence of  the  predecease  of  issue,  on  the  principle  that  the  birth 
of  issue  operates  as  an  implied  revocation  (c). 
Security  Besultiug  interests  are  also  raised  upon  conveyances  inter  moos 

in  other  ways ;  as  in  the  case  of  an  ea  fojcM  absolute  disposition  de- 
livered to  a  creditor  with  the  intention  of  making  the  property 
avaOable  as  a  security  for  advances  ;  in  the  case  of  a  purchase  by 
an  agent  who  interposes  his  security  for  the  price,  and  in  the  mean- 
time takes  a  disposition  to  himself ;  in  the  case  of  latent  partner- 
ships or  interests  in  joint  stock  companies.  The  fiduciary  relations 
arising  out  of  this  class  of  transactions  having  already  been  con- 
sidered in  treating  of  the  Proof  of  Trusts  under  the  statute  1696, 
cap.  25,  it  is  unnecessary  to  revert  to  the  subject  (cQ. 
Sre  in  the^-  ^^  trustees  have  invested  funds  in  their  own  names  for  behoof 
lTmSiuL*^^  of  parties  whose  beneficial  interest  is  excluded  by  a  preferable  title, 
the  resulting  interest  may  be  claimed  by  the  preferable  beneficiary 
directly  from  the  trustees  (e).  Accordingly,  where  trustees  had  taken 
securities  in  their  own  name  for  behoof  of  a  legatee  under  the  trust 
settlement,  and  a  competing  claim  by  creditors  under  a  marriage- 
contract  was  afterwards  sustained,  the  Court,  on  the  suggestion 
of  Lord  Butherfurd,  declared, — "  That  the  sums  contained  in 
the  four  several  securities,  and  in  the  deposit"^receipt,  which  are 


(a)   Jardine  v.   Jardine,   22    Jan.  (c)  Ersk.  3,  8,  46. 

1860, 12  D.  606.    Soe  Murray  Y-Mur-         (d)  See    Chapter    IIL    Section  L 

ray,  17  May  1826,  4  S.  689,  as  to  whe-  (Statute  1696). 
ther  a  life-intereBt  was  raised  to  a  fee         (e)  Buik  y.  Patullo^  14  Nov.  1864, 

by  a  title-deed  destination.  17  D.  44.   . 

(6)  Weir  v.  SteeU,  1745,  M.  11359. 
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specially  claimed  by  Mrs  S.  as  having  been  invested  or  set  apart  by 
the  trustees  for  her  behoof,  cannot  be  held  as  payments  duly  and 
irrevocably  made  to  her,  or  placed  beyond  the  power  of  the  trus- 
tees or  of  the  Court  in  this  multiplepoinding^  in  so  far  as  these 
are  required  to  be  replaced  in  the  ultimate  accounting,  in  order  to 
satisfy  the  claims  of  the  widow  and  son  as  creditors  under  the  mar- 
riage-contract, and  the  claim  of  the  son  for  his  legitim  "  (a). 

The  Court  cannot  rive  effect  to  a  resultin£^  trust  in  evasion  of  Latent  Part- 
an  Act  of  Parliament ;  and  therefore,  if  the  purchaser  of  a  ship  snb-  shipping  Ppo- 

,  ,  perty  prohibit- 

ject  to  the  Navigation  Laws,  had  taken  the  registered  transfer  in  the  ed  by  Act  of 
name  of  another  party,  the  complete  ownership,  legal  and  equit- 
able, vested  in  the  transferee  (b).     In  M^Arthur  v.  M'Brair^  the 
vessel  had  been  registered  in  the  name  of  the  individual  members  of 
a  firm,  and  a  claim  by  the  company  against  the  bankrupt  estate  of 
one  of  the  partners,  on  the  ground  that  the  vessel  was  company  pro- 
perty, was  disallowed  (c)  ;  and  where  shares  of  a  vessel,  alleged  to 
be  company  property,  had  been  assigned  by  one  of  the  partners,  as 
registered  owner,  within  sixty  days  of  the  bankruptcy  of  the  com- 
pany, the  Court  would  not  regard  the  transaction  as  an  illegal  pre- 
ference granted  over  the  company  property  (d).    As  it  was  part  of 
the  poUcy  of  the  Navigation  Laws  to  prevent  nnqnalified  persons 
from  holding  a  beneficial  interest  in  British   shipping,  trusts   of 
ships*  were  entirely  prohibited,  and  the  Courts  were  unable  even  to 
enforce  implement  of  an  agreement  to  transfer  (g),  though  they 
could  take  notice  of  a  trust  when  stated  as  an  objection  to  the  title 
of  the  registered  owner  (/).     But  since  the  abolition  of  those  time- 
honoured  enactments  (q\  latent  trusts  may  be  established  a^rainst 
the  registered  owner  Umself ,  though,  of  course,  not  agaiJt  an 
onerous  assignee  (K). 

(a)  17  D.  49,  50.  (/)  Scott  v.  MiUer,  16  Nov.  1832, 

(6)  M' Arthurs  v.  M'Brair,  20  June  11  S.  21. 

1844,  6  D.  1174;  Ord  y.  Barton^  8  (g)  Trosts  of  shipping  property  are 

July  1846,  8  D.  1011 ;   Boyd's  Exr,  now  regulated  by  the  Merchant  Ship- 

V.  Martin's  Exr.,  16  June  1847,  9  D.  ping  Act,  1854  (17  &  18  Vict.  cap. 

1234.  104 ;  see  §§  38,  39,  43). 

(c)  6  D.  1174.  (h)  Boyd's  Exr.  y.  Martin's  Exr., 

{d)  Ord  V.  Barton^  supra.  supra, 

{e)  Calder  v.  Miller,  12  Nov.  1824, 
3  S.  253. 
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OF  CONSTRUCTIVE  TRUSTS  RAISED  BY  THE  ACT 

OF  THE  TRUSTEE  (a). 

A  coxsTRrcmrE  trust,  says  Mr  Lewin,  is  nised  bj  the  Conrty 
wfaererer  a  person  clothed  with  a  fiduciaiy  character  gains  some 
personal  adyantage,  bj  ayailing  himself  of  his  8[taati<ni  as  trustee. 
For,  as  it  is  impossible  a  tmstee  should  be  allowed  to  make  a  profit 
by  his  office,  it  follows  that,  as  socm  as  the  advantage  in  question  is 
shown  to  have  been  acquired  through  the  medium  of  the  trust,  the 
trustee  who  has  acquired  it  may  be  compelled  to  hold  it,  subject  to 
the  disposal  of  the  beneficiary  (b). 

The  doctrine  was  laid  down  in  similar  terms  in  Hamilton  v. 
Wright  (c),  a  case  relating  to  the  purchase  of  a  security  by  a 
trustee.  The  trustee,  it  was  observed,  '^  was  not  under  any  l^al 
disqualification  from  acquiring;  but,  being  trustee  for  the  sus- 
pender, and  bound  as  such  to  enlarge  his  and  the  creditor's  funds, 
he  could  only  acquire  for  behoof  of  the  trust  estate.  This  was  the 
general  principle  of  the  law  of  Scotland,  not  merely  in  the  case  of 
direct  trustees,  but  of  guardians,  executors,  etc^  and  of  all  those 
who  are  in  the  situation  of  being  trusted  for  behoof  of  another.'' 
This  coincides  with  the  opinion  expressed  by  Lord  Brougham,  who, 
in  delivering  judgment  on  the  appeal,  observed,  that  the  knowledge 


(a)  Lcwin,  Tr.  Chap.  IX.  See  Stair, 
1,  6, 17.  The  doctrine  of  oonstractiye 
tmste,  although  not  syBtematicanj 
treated  in  any  native  work  of  autho- 
rity, ig,  as  will  be  seen  from  the  pas- 
sages cited  in  the  text,  of  very  old 
standing  in  this  country,  having  been 
enunciated  and  enforced  by  Lord  llrar- 
low  in  the  case  of  the  York  Buildings 
Co.  V.  Mackenzie,  13  May  1795,  3 
Paton,  378. 


(b)  The  principle  is  illustrated  in  an 
early  case,  Sinclair  v.  Manrell^  1708,  M. 
10186.  The  defender  had  undertaken 
by  a  friend  to  procure  a  l^acy  to  be 
left  to  him  by  a  party  with  whom  he 
had  influence;  but,  instead  of  doing 
so,  he  obtained  the  legacy  in  his  own 
favour.  The  Court  held  the  defender 
bound  to  acooTmt  for  the  fund. 

(r)  JUamilton  v.  Wnght,  1  D.  673, 
per  Ix)rd  Cockbum. 
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acquired  by  a  trustee  in  reference  to  the  subject  of  purchase^  was  of 
itself  a  sufficient  ground  of  disqualification,  and  of  requiring  that 
such  knowledge  be  not  only  not  used  to  the  detriment  of  the  trusty 
but  be  not  used  for  the  trusteis  ovm  benefit  (a). 

In  the  case  of  the  York  Buildings  Co.y  the  principle  of  the  de-  Lord  Thur- 
cision  was,  that  purchases  by  trustees,  though  not  to  be  set  aside  as 
null,  could  only  be  supported  as  purchases  made  constructively  for 
behoof  of  the  trust  estate.  Lord  Thurlow  said  it  was  supposed,  on 
the  one  side,  that  the  circumstance  of  the  purchaser  being  common 
agent,  created  some  legal  disability  in  him  to  enter  into  the  purchase 
at  all ;  and  that  it  was  therefore  unlawful,  and  must  be  cut  down. 
On  the  other  side,  it  seemed  to  be  imagined  that  they  had  only  to 
dispose  of  that  objection,  and  prove  that  there  was  no  rule  which 
made  a  contract  so  entered  into  unlawful.  And,  disregarding  both 
views,  his  Lordship  was  of  opinion,  that  while  no  man  could  be 
trustee  for  another  but  by  contract,  it  was  clear  that  under  circum- 
stances a  man  might  be  liable  to  all  the  consequences  in  his  own 
person  which  a  trustee  would  be  liable  to  by  contract.  This  con- 
tract of  sale,  according  to  all  the  forms  of  it,  was  a  valid  and  good 
one,  and  the  estate  was  by  that  means  vested  in  Mr  Mackenzie ; 
yet,  from  the  manner  in  which  the  estate  was  purchased,  and  under 
the  circumstances  of  the  case,  in  point  of  equity,  he  ought  to  be 
compelled  to  reconvey  (6). 

The  principle  of  putting  a  quasi-fiduciary  construction  on  illegal  Dicta  of  mo- 
purchases  by  trustees,  was  as  clearly  recognised  by  the  judgment  in  ties. 
Fraser  v.  Hankey  (c) ;  where  Lord  President  Boyle  observed  (d), 
**  There  seems,  however,  no  authority  for  holding  that  such  a  pur- 
chase actually  creates  what  may  be  termed  a  lobes  realis,  or  amounts 
to  an  absolute  nullity ;"  and  Lord  Fullerton  (e\  observing  on  the 
York  Buildings  case,  said — "  A  trustee  is  understood  to  be  acting 
rightly  for  the  parties  who  are  his  constituents,  and  is  therefore 
bound  to  hold  for  their  behoof,  and  to  account  to  them.  That 
appears  to  be  the  principle  on  which  the  decision  in  the  case  of 
Mackenzie  turned.     When  the  case  came  back  from  the  House  of 


(a)  Hamilton  v.    Wright,    2   Aug.  (c)  Fraser  v.  Hankey  ff  Co,,   13 

1842,  1  BeU,  574,  see  591.  Jan.  1847,  9  D.  415. 

(6)  York  Buildings  Co.  v.  Mackenzie,  (d)  9  D.  423. 

13  May  1795,  3  Pat.  398.  (e)  9  D.  430. 
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Purobases  of 

Trust  Estate 
by  Trustees. 


Henewal  of 


Lords,  it  did  so  ivith  an  order  on  Mackenzie,  the  common  agent,  to 
account  with  his  constituents.  It  just  seems  to  have  been  held 
there,  that  though  Mackenzie,  as  common  agent,  had  got  possession 
of  the  estate,  he  was  held  as  so  possessing  it  for  the  creditors  up  to 
the  time  when  he  was  compelled  to  reconvey."  And  to  the  same 
effect  is  the  observation  of  President  McNeill  (a),  in  the  case  of  Laird 
v.  Laird :  ^'  The  law  will  presume  that  the  trustee  intended  that  the 
profits  should  go  to  the  beneficiary,  rather  than  presume  that  he 
intended  his  own  aggrandisement,  at  the  risk  or  expense  of  the 
benefidaiy."  It  is  apparent  from  the  nature  of  constructive  trusts, 
that  these  rights,  arising,  as  they  do,  quasi  ex  delicto^  are  not  go- 
verned by  the  provisions  of  the  Act  1696  as  to  proof.  And  this 
was  expressly  found  in  an  early  case  (6). 

The  cases  above  cited,  as  illustrating  the  general  definition  of  a 
constructive  trust,  may  also  suffice  to  show  that  the  law  relating  to 
purchases  of  trust  property  by  trustees  forms  an  important  branch 
of  the  subject  treated  in  this  chapter.  As  it  will  be  necessary, 
however,  to  treat  more  fully  of  illegal  purchases  when  we  come  to 
consider  the  duties  of  trustees  for  sale  (c),  we  do  not  propose  in  this 
place  to  enter  upon  a  review  of  the  cases. 

One  of  the  numerous  appUcations  of  this  principle,  of  great  im- 
portance in  English  practice,  relates  to  tiie  renewal  of  leases ;  the 
rule  being,  that  if  a  trustee  or  agent  renew  a  lease  in  his  own  name, 
he  shall  be^held  to  have  taken  it  in  trust  for  tiie  parties  interested  in 
the  original  lease  (d).  The  rule  is  so  strictiy  enforced,  that  even  if 
a  landlord  refuse  to  grant  a  renewal  in  favour  of  a  minor  benefi- 
ciary, and  the  trustee  accordingly  takes  the  lease  in  his  own  name  for 
his  own  benefit,  the  Court  will  oblige  him  to  assign  to  the  infant  (e). 


(a)  Lord  Colonsay,  20  D.  981. 
(6)   Sprevl    V.     Crawford,     1741, 
Elchies,  Adjudication,  No.  30. 

(c)  See  Chap.  XVII.  Sec.  3. 

(d)  See  Wh.  &  T.  L.  C,  infra. 
(c)  Sandford  v.  Keech,  Sel.  Ch.  Ca. 

61, 1  White  &  T.  L.  Ca.  82.  A  leasee 
of  the  profita  of  a  market  had  devised 
to  a  trustee  for  an  infant;  and  the 
trustee  having  been  refused  a  renewal 
in  name  of  the  infant,  took  a  lease  for 
the  benefit  of  himaelf .    The  Court  of 


Chancery  held  that  there  waa  a  con- 
structiye  trust  for  the  infant.  Lord 
King  observed :  ^'  If  a  trustee,  on  the 
refusal  to  renew,  might  have  a  lease  to 
himself,  few  trust  estates  would  be  re* 
newed  to  cestui  que  use.  This  may 
seem  hard,  that  the  trustee  is  the  only 
person  of  all  mankind  who  might  not 
have  the  lease ;  but  it  is  very  proper 
that  the  rule  should  be  strictly  pur- 
sued, and  not  in  the  least  relaxed.'^  A 
few  of  the  leading  decisions  on  this 
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The  corresponding  Scotch  decisions  (a)  are  of  no  great  interest^ 
except  as  establishing  the  general  doctrine,  which  appears  indeed 
to  have  been  recognised  at  a  very  early  date.  Thus,  in  a  case 
which  was  decided  in  1632,  the  question  was  raised  very  purely. 
The  factor  to  a  tutor  had  obtained  a  tack  of  teinds  in  favour  of  his 
¥rif e  in  liferent  and  the  pupil  in  fee.  It  appeared  that  the  lady  had 
a  liferent  over  part  of  the  lands  themselves,  as  to  which  therefore 
her  right  to  obtain  the  tack  was  undisputed.  ^^  But  for  the  teinds 
of  the  rest  of  the  lands  of  the  minor,  whereof  she  had  no  liferent, 
the  Lords  found  that  the  benefit  of  the  tack  in  that  ought  to 
accresce  to  the  minor  and  .not  to  the  conjunct  fiar  (the  factoids 
wife),  nor  to  the  factor,  nor  to  the  tutor ;  the  minor  always  paying 
a  proportion  pro  rata  of  the  grassum  of  the  tack"  (6).  And  where 
the  widow  of  a  tenant  had  continued  in  the  possession  of  the  farm, 
and  subsequently  obtained  a  renewal  of  the  tack  in  her  own  name, 
the  Court  decided  that  the  right  to  the  new  lease  belonged  to  her 
daughters,  as  the  parties  entitled  in  law  to  succeed  to  their  father^s 


important  topic  (selected  from  White 
&  Tador'B  Leading  CaaeB,  pp.  33-^9) 
may  be  noted : — 

Life  Interests. — Testator  bequeathed 
leaseholds  to  his  widow  for  life,  with 
remainder  over:  The  leases  expired 
during  the  life  of  the  widow,  who  re- 
newed :  Held,  that  the  new  leases  were 
subject  to  the  trusta  of  the  will 
{James  v.  Dean,  11  Ves.  383,  15  Ves. 
236).  A  tenant  for  life  of  renewable 
leaseholds  had  a  general  power  of  ap- 
pointment, which  she  did  not  exercise : 
Held,  that  a  renewal  in  her  own  name, 
not  being  an  execution  of  the  power, 
enured  at  her  death  to  the  remainder- 
man (firookman  y.  Hales,  2  V.  &  B. 
46). 

Joint  Owners. — ^If  one  of  several 
renew  in  his  own  name,  he  will  hold 
in  trust  for  the  entire  body  (Palmer 
V.  Young,  1  Vem.  276;  ex  parte 
Grace,  1  B.  &  P.  376). 

Partners,  —  *'  One  partner  cannot 
treat  privately  and  behind  the  backs 
of  his  copartners,  for  a  lease  of  the 
premises  where  the  joint  trade  is  car- 
ried on,  for  his  own  individual  bene- 


fit:  if  he  does  so  treat,  and  obtains  a 
lease  in  his  own  name,  it  is  a  trust  for 
the  partnership'*  (per  Sir  W.  Grant 
in  Feaiherstonehaugh  v.  Fenwick,  17 
Ves.  311). 

Mortgages. — If  either  the  mortga- 
gor or  the  mortgagee  renew,  the  new 
lease  will  be  held  a  graft  on  the  old 
one  for  the  respective  interests  of  both 
parties  (Ritshworth''s  case,  Freem.  12, 
Finch.  892,  2  Ch.  Rep.  118  ;  Smith  v. 
Chichester,  1  C.  &  L.  486). 

Agents. — In  such  transactions  agents 
are  dealt  with  as  trustees  (Edwards  v. 
Lewis,  3  Atk.  538 ;  MuUiallen  v.  Marum, 
3  D.  &  W.  317,  where  the  transaction 
was  set  aside  by  Sir  £.  Sugden,  Lord 
Oh.  of  Ireland). 

(a)  Wilsons  v.  Wilson,  1789,  M. 
16376 ;  Bee  v.  Wallace's  Ears.,  1745, 
M.  6008,  6011 ;  Parkhill  v.  Chalmers, 
1771,  M.  16365,  12  Feb.  1773,  2  Pat. 
291 ;  Seth  v.  Hain,  14  July  1855,  17 
D.  1120. 

(b)  Ludquhaim  v.  Haddo,  1632,  M» 
9508. 
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possession  (a).  In  another  case  (b),  the  tutor-at-law  of  the  pursuers 
(who  were  the  children  of  a  tenant)  had  renounced  the  subsisting 
tack,  and,  in  consideration  thereof,  obtained  a  new  lease  for  fifteen 
years,  which  he  again  renewed  just  before  the  tutorj  expired.  After 
having  in  this  way  acquired  a  fortune  of  several  thousand  pounds, 
he  was  sued  by  his  wards  for  payment  of  the  whole  profits  of  the 
business ;  and  although  some  of  the  judges  were  of  opinion  that 
the  defender  should  only  be  obliged  to  pay  the  "  surplus  rents," 
the  Court,  after  repeated  argument,  found  that  the  defender  was 
obliged  to  account  for  the  profits  arising  from  the  farm  in  question 
during  the  whole  period  of  the  currency  of  both  leases  (<?).  The 
case  of  ParkhiUj  decided  by  Lord  Bathurst  (d),  appears  to  have 
been  quite  exceptional  in  its  circumstances,  and  does  not  touch  the 
principle  in  question ;  for  the  lease  was  not  renewed  by  the  curator 
in  his  own  name  until  after  his  ward  had  attained  majority,  and 
although  the  pursuer  pleaded  that  the  latter  was  absent  at  the  time 
on  foreign  service,  he  was  obviously,  on  that  very  account,  unlikely 
to  have  succeeded  in  obtaining  a  renewal  in  his  own  name  {e). 
Bighte  of  oner-         If  the  new  lease  be  assignable,  and  is  disposed  of  to  an  onerous 

ous  Aflsig^ocs  -  .  , 

respectecL  purchaser,  it  may  be  assumed  that  the  right  of  the  latter  will  be 

respected,  agreeably  to  the  principle  of  Fraser  v.  Hankey  (/) ;  the 
beneficiary's  remedy  being  thus  restricted  to  a  claim  for  damages 
against  the  trustee.  But  if  the  original  lease  were  registered  under 
the  Leases  Act,  1857  (gr),  which  provides  for  the  registration  of 
renewals,  as  in  a  progress  of  titles,  the  purchaser's  right  would  seem 
to  depend  upon  the  means  which  the  register  afforded  of  discovering 
where  the  beneficial  interest  lay. 

Renewal  of  We  have  seen  that  the  disability  in  question  is  not  confined  to 

Leases  by  ^  . 

Tutors  and        trustees,   strictlv  SO  called.     And  accordingly,  if  a  tutor  (A),   a 

qnasi-Tmsteee* 

curator  (i),   an    interdictor  (£),    an  executor  (Q,    an  assignee  in 

(a)  Bee  v.   Wallace's  Exrs,,  1745,  (g)  20  &  21  Vict.  cap.  26,  §  17. 

M.  6008.     See  p.  6009.  (h)  Wilsons  v.  Wilson,  M.  16876. 

(6)   Wilsons  V.    Wilson,  1789,   M.  (t)  ParkhiU  v.   Chalmers,  2   Pat. 

16376.  291. 

(c)  M.  16378.  (k)  CampbeU  v.    CampbeU,    1761, 

Id)  ParkhiU  v.  Chalmers,  12  Feb.  M.  7156. 

1773,  2  Pat.  291.  (0  Bee   v.    Wallace's    Exrs.,    M. 

(e)  2  Pat.  296 ;  and  see  M.  16365.  6008. 

(/)  Fraser  y.  Hankey,  13  Jan.  1847, 
9  D.  415. 
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security  (a),  or  a  factor  acting  under  the  authority  of  a  trustee  (6), 
renew  the  lease  on  his  own  account^  he  will  be  deemed  to  hold  con- 
structively as  trustee  for  his  constituent.  Although  the  trustee 
have  himself  a  partial  interest  in  the  subjects,  he  is  not  on  that 
accoimt  entitled  to  obtain  a  renewal  of  the  entire  interest  to  him- 
self (c)  ;  because  it  would  be  inequitable  to  permit  a  person  who  has 
duties  to  perform  towards  another,  to  avail  himself  of  his  situation 
so  as  to  obtain  a  disproportionate  advantage  in  derogation  of  those 
rights  which  he  has  undertaken  to  protect. 

The  cases  we  have  cited,  show  that  the  rule  will  not  be  relaxed  Immftteriai 

'    ^  ^  that  the  terms 

althou^rh  the  renewal  is  for  a  different  term  or  at  a  different  rent  (d) ;  of  the  new 

-  .    .  .  .1  Lease  are 

or  after  the  original  lease  had  expired,  the  landlord  being  under  no  different. 
obligation  to  renew  (e) ;  or  although  a  reversion  is  secured  for  the 
beneficiary  (/).  Where  the  lease  in  question  was  not  a  renewal, 
but  an  original  tack,  of  the  teinds  leviable  from  the  trust  estate,  the 
trustee  was  obliged  to  refund  (g).  The  same  equitable  principle 
was  enforced,  where  an  interdictor  had  obtained  for  himself  the 
renewal  of  a  wadset  in  which  his  constituent  stood  creditor  (A). 

Where  the  ground  of  action  is,  that  a  volimtary  trustee,  or  a  Exceptional 
creditor  in  possession,  has  obtained  a  renewal  of  a  lease  in  his  own 
name,  pursuant  to  a  renunciation  by  the  tenant  himself,  subject  to 
an  obUgation  to  account  to  the  latter,  the  trust  can  only  be  proved 
by  writ  or  oath  under  the  statute  1696  (i).  If  a  beneficiary  ac- 
quiesce in  the  trustee's  discharge  for  any  considerable  time,  he  will 
be  held  to  have  abandoned  his  claim  (£). 

It  is  of  course  impUed  in  the  above  decisions,  that  the  trustee  Trustee  must 

.      ,  .11  1  .  .  1  account  for 

IS  not  only  bound  to  assign  the  lease  to  his  constituent  when  re-  Profits, 
quired,  but  is  also  accountable  for  the  profits  made  by  his  occupa- 
tion, and  compellable  to  refund,  e.  jr.,  even  after  the  renewed  lease 
has  expired  (J).     But  the  trustee  will  be  entitled  to  take  credit  for 


(a)  Setk  v.  Hain,  14  July  1865,  17 
D.  1120. 

(b)  Ludquhaim  v.  Haddo,  M.  9503. 

(c)  Ibid. ;  ParkhiU  v.  Chalmers^  M. 
16365  2  Pat.  291. 

(d)  Wilsons  V.  Wilson,  M.  16376. 
(c)  Bee  V.  Wallace,  M.  6008. 

(/)  Ludquhaimy. Haddo,  M.  9503. 

(g)  Ibid. 

(h)  Campbell  v.  Campbell,  M.  7156. 


(0  Seth  v.  Hain,  17  D.  1117. 
'  Ik)  Robertson  t.  Scott,  3  July  1834, 
12  S.  875. 

(0  Wilsons  V.  Wilson,  Bee  v.  Wal- 
lace, ubi  supra ;  Thoirs  y.  TolquTioun, 
1686,  M.  16305,  16308.  See  also 
Cochrane  v.  Black,  1  Feb.  1855,  17  D. 
321 ;  Laird  v.  Laird,  26  June  1855, 
17  D.  984,  ajs  to  the  principles  upon 
which  the  accounting  is  to  be  made. 


206 


CONSTRUCTIVE  TRUSTS  RAISED  BY  ACT  OF  TRUSTEE.   [Ch.  XI. 


PurchafMB  of 
DebU. 


Doctrine  not 
to  be  qualified 
in  exceptional 
oases. 


rents  and  other  outlay  in  the  management^  and  for  any  grassnm  he 
may  have  paid  as  a  consideration  for  the  lease  (a).  It  wonld  seem, 
on  the  authority  of  WilsorCs  case,  that  he  is  entitled  to  a  reasonable 
allowance  for  his  labour  and  attention  in  the  cultivation  of  the  pro- 
perty (b). 

It  is  a  settled  point,  that  a  trustee  who  purchases  debts  con- 
tracted by  his  constituent,  acquires  them  for  behoof  of  the  trust 
estate  (c) ;  for,  as  Lord  Campbell  said,  in  the  leading  case  on  this 
subject,  it  was  quite  clear  that  the  trustee  could  not  purchase  the 
bond  for  his  own  benefit,  and  that  his  representatives  coidd  not  sue 
upon  it  for  the  benefit  of  his  estate ;  and  that  the  obligor,  having 
offered  to  pay,  or  having  paid  back  the  purchase  money,  with  in- 
terest,  the  trustee  had  no  further  claim  (d).  The  rule  applies  to 
all  persons  holding  an  office  or  situation  of  trust ;  as  testamentaiy 
trustees  («),  trustees  for  creditors  (/),  tutors  and  guardians  {g\ 
factors  (A),  agents  (t),  and  persons  acting  as  negotiarum  gestor  (Ic). 
The  beneficiary  is  entitled  to  all  collateral  benefits  arising  from  the 
purchase;  and,  accordingly,  it  was  found  that  the  legal  of  an 
apprising  purchased  by  the  trustee  could  not  expire,  so  as  to  vest 
the  beneficial  right  to  the  trust  estate  in  his  person  (J).  And,  where 
a  father  had  included  in  a  trust  disposition  of  his  estates,  an  acre  of 
ground  which  did  not  belong  to  him,  but  to  another  relative  ;  and 
the  trustee  afterwards  obtained  a  gratuitous  disposition  from  the 
owner,  it  was  found  that  the  right  to  the  acre  in  question  accresced 
to  the  heir  (m). 

The  position  of  a  trustee  purchasing  debts  is  not  materially 
altered,  either  by  reason  of  the  trust  being  limited  to  any  particular 


(a)  Ludquhaim  ▼.  Haddo^  M.  9504. 
(6)  M.  16378 ;  but  see  .B^  v.  Wal- 
lace, M.  6012  (Kilkerran). 

(c)  Stair,  1,  6,  17. 

(d)  Hamilton  ▼.  Wright,  18  Mar. 
1839, 1  D.  668,  rev.  2  Aug.  1842,  1 
BeU,  574,  592. 

(e)  Maxwell  v.  Maxtoell,  1667,  M. 
16166. 

(/)  Hamilton  v.  Wright,  supra ;  Roe 
V.  Glass,  1673,  M.  16170 ;  Ogilvie  v. 
Lyon,  1729,  M.  16200 ;  E.  of  Craw- 
ford T.  Hepburn,  1767,  M.  16208. 


(g)  Wright  v.  Kinhch,  1712,  M. 
16198. 

{h)  Murray  y,  Murray,  1710,  M. 
9504. 

(0  Corsan  ▼.  M'Gowan,  1736,  M. 
9504. 

(h)  Spreul  v.  Crawford,  1741, 
Elchiee,  Tr.,  No.  1 ;  Do.,  Adjudication, 
No.  80. 

(0    OgUvie    v.    Lyon,     1729,     M. 

16200. 

(m)    Cochrane  y.  Cochrane,   1732, 

M.  16339. 
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description  of  property  (a) ;  or  of  the  debts  in  question  having  been 
incurred  after  the  constitution  of  the  trust;  or  of  the  purchase 
having  been  made  openly,  and  with  the  tacit  assent  of  the  bene- 
ficiary (6).  If  the  debt  purchased  is  secured  by  bond,  with  the 
usual  clause  of  registration,  it  is  of  course  incompetent  to  raise 
diligence  upon  such  bond,  to  the  effect  of  recovering  the  price 
actually  paid  (c)  ;  though  the  trustee  may  recover  the  amount  by 
action;  or  may  take  credit  for  it  in  his  accounts  as  money  ad- 
vanced. In  this  view  of  his  position,  there  seems  to  be  some 
room  for  criticism  upon  the  decision  of  the  Court  in  the  sequel  of 
HamiltGris  case  (d  ),  namely,  that  the  trustee  could  not  set  off  a  sum 
of  L.2000,  which  he  had  paid  for  his  constituent's  bond — the  sub- 
ject of  litigation — ^in  compensation  of  his  constituent's  claim  for  the 
expenses  of  the  action. 

It  is  interesting  to  observe,  that  as  early  as  the  case  of  SpretUy  ^fcfj^l\ 
decided  in  1741  (e)y  very  accurate  notions  prevailed  as  to  the  nature 
of  constructive  trusts.  The  defender,  in  that  case,  having  taken 
upon  himself  the  management  of  the  property  of  his  minor  relatives ; 
and  having,  during  the  subsistence  of  that  relation,  purchased  an 
adjudication  over  one  part  of  the  minors'  estate ;  and  also  obtained  a 
gratuitous  disposition  to  another  portion,  the  Lords  would  not  enter- 
tain a  declarator  of  trust  as  to  the  lands  disponed  in  fee-simple 
(though  they  afterwards  reduced  the  conveyance).  But  as  to  the 
purchase  of  the  adjudications,  they  had  no  hesitation  in  affirming 
that  the  statute  of  1696  did  not  apply  to  trusts  of  this  description. 
The  distinction  taken  by  President  Forbes  and  Amiston  did  not 
depend  altogether  on  the  circumstance  of  Spreul  being  a  mere 
negotiorum  gestor — for  an  express  trustee  would  equally  have  been 
precluded  from  acquiring  debts  for  his  own  benefit, — ^but  on  the 
general  rule  which  impresses  a  fiduciary  character  upon  all  trans- 
actions, by  means  of  which  a  party,  whether  expressly  or  virtually 
a  trustee,  seeks  to  gain  an  advantage  at  the  expense  of  the  trust 
estate. 

(a)  Maxwell  Y.Mazufell,  M.  16166.  (e)  Spreul  v.  Crawford,  1741,  Elch. 

(b)  Hamilton  y.  Wright,  1  Bell,  691,      Tr.  No.  1 ;  Adjud.  No.  80 ;  and  see 
592,  per  Lord  Broughiun.  the  narratiye  of  this  case  in  Marshall 

(c)  Ibid.  V.  LyaU,  18  Feb.  1869,  21  D.  621. 

(d)  Wright's  Trs.  v.   Hamilton,  7 
Dec.  1843,  6  D.  185. 
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Possession  of 
TiUe-Deeds  as 
affected  by 
Constmctive 
Trusts. 


Duty  of  Agent 
acting  for 
parties  having 
conflicting  In- 
terests. 


If  in  a  transaction  of  loan  the  agent  for  the  borrower  has  also 
an  interest  in,  or  has  undertaken  a  liability  connected  with  the 
subjects  disponed  in  security,  he  will  not  be  permitted  to  enforce 
his  lien  to  the  prejudice  of  the  heritable  creditors.  Thus,  in  the 
case  of  Allan  v.  Satoers  (a),  the  trustees,  in  consideration  of  the 
sum  of  L.900,  assigned  to  Sawers  a  heritable  bond  of  the  same 
yalue,  and  became  bound  for  the  punctual  payment  of  the  interest* 
The  property  having  afterwards  been  brought  to  sale,  Allan,  who 
had  acted  as  agent  for  both  parties  in  the  loan  transaction,  and  who 
was  also  one  of  the  trustees,  attempted  to  enforce  his  lien  against 
the  property ;  but  the  Lord  Ordinary  (Cockbum),  the  Court  ad- 
hering, laid  down  that  he  could  not  come  forward  in  his  professional 
character,  or  use  his  professional  rights  to  defeat  the  security  on 
the  faith  of  which  he  had  induced  the  lender  to  advance  his 
money  (b),  '^  An  agent,"  said  Lord  Fullerton,  '*•  who  joins  in  bonds 
containing  an  assignation  to  the  title-deeds,  does  by  the  clearest 
implication  depart  from  any  claim  of  lien  on  these  title-deeds — a 
claim  which  can  be  urged  and  made  effectual  only  by  obstructing 
the  creditor's  right,  which  the  agent  has  bound  himself  to  fortify 
and  make  good"  (c). 

We  introduce  these  cases  because  they  illustrate  a  principle 
affirmed  by  Lord  Corehouse  in  Wilson  v.  Lumsdaine  (d),  and  sup- 
ported by  numerous  decisions  («),  that  an  agent  who  acts  for  both 
parties  in  any  onerous  transaction  is  not  at  Uberty  to  retain  the 
title-deeds  as  against  one  of  those  parties  in  order  to  enforce  payment 
of  an  account  due  by  the  other.  The  principle,  as  stated  by  Lord 
Corehouse,  and  afterwards  adopted  by  Lord  President  Boyle  (/), 
was,  that  "  where  a  man  acts  in  the  double  capacity  of  agent  for 
two  parties  having  opposite  interests,  like  a  borrower  and  lender,  he 
incurs  serious  responsibilities,  and  it  is  the  duty  of  the  Court  to  see, 
as  far  as  possible,  that  the  safety  of  one  or  other  of  his  clients  is 
not  thereby  compromised  "  (jr).     And  again,  in  Gray  v.  Wardropy 


(a)  AUan  v.  SatoerSj  3  June  1842, 
4  D.  1356  ;  Tnglis  v.  Moncrieff,  7  Feb. 
1851,  13  D.  622. 

(h)  4  D.  1359. 

(c)  Inglis  r.  Moncrieff,  13  D.  627. 

(d)  WiUcm  y.  Lumsdaine^  29  June 
1837,  15  S.  1211. 


(c)  Paterson  v.  Currie^  3  July  1846, 
8  D.  1005 ;  Gray  v.  Wardrope's  7V»., 
21  May  1851,  13  D.  963. 

(/)  8  D.  1009  ;  and  Gray  v.  War- 
drop's  Trs,,  21  May  1851,  13  D.  970. 

(g)  Wilson  v.  Lumsdaine^  29  June 
1837,  15  S.  1218. 
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the  Lord  President  observed,  "  that  when  an  agent  undertakes  the 
solemn  duty  of  acting  for  both  lender  and  borrower,  he  must  never 
lose  sight  of  the  delicacy  of  his  position,  and  he  is  bound  to  make 
the  fullest  disclosure  to  the  lender  of  everything  that  can  affect  the 
secTirity"  (a). 

In  short,  where  the  law  a^^ent  for  an  heritable  proprietor  has  a  Doctrine  ap- 

.     .         7  .  .  pKedtoLaw 

subsisting  lien  over  the  title  deeds,  it  cannot  be  doubted  by  any  Agent's  lien, 
unprejudiced  person,  that  this  agent  commits  a  breach  of  trust  if 
he  advises  a  client  to  lend  his  money  on  the  security  which  he  be- 
lieves he  has  the  power  of  defeating.  But  the  rule  is  not  limited  to 
the  case  of  a  hypothec  for  accounts  previously  incurred :  it  frees 
the  titles  from  subsequent  claims  against  the  lender  for  accounts 
incurred  by  the  borrower,  provided  the  bond  contains  a  clause  of 
delivery  of  writs.  In  Patersan  v.  Curricy  Lord  Mackenzie  observed, 
that  the  titles  were  then  with  the  agent  for  behoof  of  the  lender ; 
though,  whether  his  happening  to  be  agent  for  both  parties  might 
have  the  effect  of  inducing  a  double  possession,  might  be  doubted  (b). 
It  must  be  observed,  however,  that  although  the  borrowei^s  agent 
communicate  directly  with  the  lender,  he  is  not  bound  to  disclose 
the  existing  hypothec,  unless  he  has  actually  undertaken  the  duty' 
of  an  agent  for  both  parties  (c).  If  an  agent  in  a  loan  has  lost 
his  lien  over  the  title  deeds,  by  neglecting  to  make  it  a  matter 
of  special  stipulation  with  the  lender,  the  right  in  question  lapses 
altogether,  and  cannot  be  claimed  by  the  trustee  on  the  agent's 
sequestrated  estate  (d). 

The  ordinary  obligation  to  produce  title  deeds  to  parties  into-  obUgation  to 
rested,  seems  to  be  more  a  matter  of  direct  stipulation  than  of 
implied  trust.  It  does  not  occur  to  us  that  the  power  of  inspecting 
such  documents  can  be  claimed  as  a  right ;  unless  perhaps  by  joint 
proprietors ;  but  of  course,  a  diligence  may  be  obtained  where  a 
right  is  the  subject  of  litigation.  A  heritable  creditor  to  whom 
writs  have  been  assigned  to  the  effect  of  maintaining  his  right,  is 
not  entitled  to  demand  a  loan  of  the  titles,  until  the  term  of  pay- 
ment has  arrived,  even  to  enable  him  to  cany  through  an  assign- 
Co)  13  D.  970.  (c)  Clark  v.  Morrison^  29  Nov.  1837, 
(6)  Paterson  v.  Currie,  3  July  1846,  16  S.  133. 
8  D.  1010.  (d)  Inglis  y.  Moncreif,  7  Feb.  1851, 

D  13.  622. 
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ment  of  the  bond  (a).  On  the  other  hand,  it  is  doubtful  whether 
a  creditor  to  whom  title  deeds  have  been  delivered  as  an  additicmal 
security,  may  not  refuse  to  produce  them  to  the  proprietor,  except 
upon  payment  of  his  debts  (&).  The  tendency  of  the  decisions  is 
to  support  the  interests  of  the  party  in  possession  (c). 

In  DalgUesh  v.  Buchanan  (J)  the  question  was  raised,  but  not 

Tnitfts  upon 

PoUciM  of  In-  determined,  whether  a  tradesman,  who  has  recovered,  under  a  ffe- 
fi^ro/ insurance  of  his  stock  in  trade,  etc^  including  goods  ^  in  trust 
or  on  commission,''  is  bound  to  communicate  the  surplus  to  his  cus- 
tomers, whose  goods  have  been  destroyed  while  in  his  premises,  after 
appropriating  whatever  is  necessary  to  compensate  his  own  indivi- 
dual losses.  Lord  Ivory  doubted  whether  the  Insurance  Office 
could  be  compelled  to  pay  the  surplus  to  the  policy-holder,  since  it 
was  not  apparent  that  the  latter  had  any  proper  insurable  interest 
in  goods  in  trust  or  on  commission  in  his  premises ;  and  if  the  com- 
pany did  pay  what  they  were  not  bound  to  pay,  it  would  of  course 
be  difficult  for  the  owner  of  the  goods  to  establish  any  right  to  such 
a  windfall  (e).  If  the  ownei^s  claim  in  such  a  case  were  maintain- 
able at  all,  we  apprehend  it  could  only  be  stated  as  raising  a  ccm- 
structive  trust  in  the  person  of  the  policy-holder  (the  depositary), 
who,  it  might  be  said,  was  a  trustee  for  the  safe  delivery  of  articles 
sent  by  his  customers  for  repair,  and  therefore  bound  to  communicate 
all  advantages  incident  to  the  non-performance  of  that  duty. 

A  lif  erenter  may  be  considered  as  being  in  a  certain  sense  a 
trustee  of  the  property  for  the  fiar ;  and,  if  he  conmoit  waste,  by  un- 
fair leasing,  or  exhaustion  of  the  subject,  he  will  be  liable  as  for  a 
breach  of  trust.  The  same  observation  may  be  made  touching 
heirs  of  entail  (/).  "  I  conceive,"  said  Lord  Redesdale,  "  one  can 
scarcely  put  the  situation  of  an  heir  of  entail,  in  a  Scotch  entail, 
with  a  power  of  granting  leases,  in  a  higher  situation  than  a  trustee. 
If  you  consider  him  a  trustee  in  executing  that  power,  he  shoidd  so 


Duties  of  Lif  »- 
rentcn 


(a)  HamiUon  v.  Brown^  15  May 
1839,  1  D.  726. 

(b)  Malcolm  y,  Carmichael,  9  Mar. 
1854, 16  D.  825.  BeU*8  Com.,  5th  Ed., 
II.  28. 

(c)  HamiUon  v.  Brown^  Malcolm  v. 
Carmichael^  ubi  sttpra ;  M'Neill  v. 
Blair,  17  Nov.  1835,  14  S.  14;  Dohie 


▼.  Scaks,  19  May  1831,  9  S.  609 ; 
Robertson  v.  Blackwood's  TV*.,  10  July 
1852,  1  Stuart,  490. 

(d)  17  Jan.  1854, 16  D.  832. 

(c)  16  D.^337. 

(/)  Marq,  of  QiteeM^fernf  v.  Mont- 
gomery (Tinwald  case),  26  May  1820, 
6  Pat.  551. 
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execute  it  as  to  have  regard  to  the  interest  of  his  successor 

If  a  trustee,  in  such  a  situation,  had  granted  leases  of  this  descrip- 
tion, though  they  were  really  to  the  prejudice  of  the  succeeding 
heir  of  entail,  does  it  follow  that  damages  can  be  recovered  against 
the  estate,  and  against  the  trustee,  who  has  acted  without  an  intent 
to  injure  the  succeeding  heir  of  entail "  (a).  But  his  Lordship,  as 
well  as  Lord  Eldon  (6),  were  of  opinion,  that  if  leases  were  renewed 
at  an  unreasonably  low  rent,  the  heir  would  be  liable  in  damages. 
But  such  a  claim  will  not  readily  be  entertained  where  no  grassum 
is  taken ;  and  the  greatest  weight  will  be  given  to  the  element  of 
b<ma  fides  (c). 

(a)  Ibid.  p.  667.  (c)  Pnd.     And    see  Mmrhead  y. 

(6)  6  Pat.  577.  Young,  18  Feb.  1868,  20  D.  692. 
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PART  11. 


OF  THE  ESTATE  AND  OFFICE  OF  TRUSTEE. 


CHAPTER   XII. 

OF  THE  NATURE  AND  INCn)ENTS  OF  THE  OFFICE 

OF  THE  TRUSTEE. 

Section  I. 

TBUSTEES  CAimOT  ENTKB  INTO  TBANSAOTIONS  IN  WHIOH  THET 

HATE  A  PEBSONAL  INTEBEST. 

Tbust,  in  the  eye  of  the  law,  is  regarded  as  a  gratoitons  office,  Exception  in 
being  in  this  respect  analogous  to  the  civil  law  contraxjt  of  man-  ^^tr 
date  (a).    At  one  time  this  doctrine  was  applied  even  to  trusts  in  Creditors. 
insolvency  (6) ;  but  as  it  has  been  found  by  experience  that  a  trust 
of  this  nature  is  best  managed  by  professional  persons,  bound  to 
give  contmuous  attention  to  its  affairs,  it  has  been  usual  to  stipulate 
for  the  remimeration  of  such  trustees  by  commission ;  and  even  in 
the  absence  of  express  stipulation,  custom  has  sanctioned  the  right  to 
remuneration  in  this  form  (c). 

By  acceptance  of  the  office,  a  trustee  comes  imder  an  implied  ?f°f*®®  <^V^^^^ 
obligation,  not  only  to  execujfce  the  purposes  of  the  trust  fairly  and  rem  tuam. 
discreetly,  but  also  to  maintain  a  disinterested  position  in  all  trans- 

(a)  See  Stair  1,  12,  5;  Ersk.  3.  to  take  credit  forthe  remuneration  paid 

3,  32 ;  Bell's  Pr.  §  1993.  5.    Although  to  him  (Hay  y.  Binny,  19  Feb.  1861, 

not  entitled  to  charge  for  Beryices  per-  23  D.  594). 

formed  personally,  trustees  have,  of  (b)  Johnston's  Tr,\.  his  Cred.^llSS^ 

course,  the  right  to  transact  the  busi-  M.  13407 ;  Elch.  Tr.  No.  6. 

ness  of  the  trust  through  an  agent,  and  (c)  Bell's  Pr.  §  1993.  5. 
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actions  into  which  he  may  enter  for  the  benefit  of  the  estate.  If 
the  trustee  were  permitted  to  enter  into  transactions  in  which  he 
might  have  a  conflicting  personal  interest,  it  is  obvious  that  the 
safety  and  probable  success  of  this  mode  of  carrying  out  the  settWs 
intentions  would  be  materially  impaired,  and  the  confidence  of  the 
public  in  the  security  of  trust  settlements  proportionately  lessened. 
For  this  reason  trustees,  both  in  England  and  Scotland,  are  held  to 
be  absolutely  precluded  from  entering  into  any  personal  transactions 
in  which  the  trust  estate  has  an  interest. 
BaMon  of  the  The  principle,  that  a  trustee  cannot  be  "  auctor  in  rem  suam,'' 

has  been  variously  stated  by  writers  of  authority.  ThusMrLewin(a) 
says,  that  there  b  '^  a  general  rule  established  to  keep  trustees  within 
the  line  of  their  duty,  that  they  shall  not  derive  any  personal  advan- 
tage from  the  administration  of  the  property  committed  to  their 
charge."  Mr  Forsyth,  with  a  clearer  idea  of  its  tendency,  speaks 
of  ^'  the  principle  which  prevents  the  trustee  from  deriving  personal 
benefit  from  the  trust  property,  or  doing  anything  to  place  his  own 
interests  in  competition  with  that  of  the  trust  (&).  The  assumption, 
that  contracts  between  the  trustee  and  the  trust  estate  were  void 
on  accoimt  of  his  being  lucraUis  by  the  transaction,  has  led  to  much 
misconception ;  and  it  must  be  got  rid  of  before  we  can  form  a  just 
estimate  of  the  principle  in  its  generality  (c).  In  many  cases  it  is 
simply  impossible  to  determine  whether  the  terms  of  the  contract 
have  been  the  best  attainable  for  the  interest  of  the  beneficiary. 
On  this  ground  the  Courts  have  imiformly  refused,  ever  since  the 
decision  in  the  case  of  the  York  Buildings  Co,  (d),  to  allow  any  ques- 
tion to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract  so 
entered  into.  "  It  is  a  rule  of  universal  application,"  said  Lord 
Cranworth,  ^^  that  no  one  having  such  duties  to  discharge  shall  be 
allowed  tp  enter  into  engagements  in  which  he  has,  or  can  have,  a 
personal  interest  conflicting,  or  which  possibly  may  conjlictj  with  the 
interest  of  those  whom  he  is  bound  to  protect."  Looking  to  the 
whole  scope  of  the  opinions  in  this  leading  decision,  as  well  as  to  the 
question  actually  decided,  we  think  the  statement  of  the  principle 

(a)  Lewin,  Tr.,  4thEd.  211.  (d)    York  Buildings  Co,  v.   Mac 

(6)  Forsyth,  Tr.,  p.  116.  kenzie^  infroy — ^per  Lord  Cranworth  in 

(c)  Uamiltony.  Wright^  2  Aug.  1842,  Aberdeen  Raily.  Co,  v.  Blaikie  Brothers^ 

1  Bell,  591,  per  I^rd  Brougham.  20  July  1864,  1  Macq.  471. 
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might  be  even  further  generalized.  Of  all  engagements,  in  which 
the  trustee  (or  other  f imctionary  having  a  delegated  duty  to  perform) 
enters  as  an  individual;  into  stipulations  with  himself  in  his  fiduciary 
character — ^it  may  be  predicated,  that  he  has  a  personal  interest 
"  conflicting,  or  which  may  conflict,  with  that  of  the  trust."  Hence 
we  deduce  the  more  general  rule,  that  trustees  cannot  enter  into 
any  transaction  in  which  they  have  a  personal  interest. 

The  germ  of  the  principle  is  contained  in  the  following  passage  Civil  Law 
from  the  Roman  Digest : — "  Tutor  rem  pupilli  emere  non  potest : 
idemque  porrigendiun  est  ad  similia ;  id  est  ad  curatores,  procura- 
tores,  et  qui  negotia  aliena  gerunt"  (a).  In  the  application  of  the 
principle  there  is  no  difference  between  the  English  and  Scotch 
systems  of  jurisprudence;  the  decisions  of  the  courts  of  either 
coimtry  being  mutually  available  for  illustration  or  authority  (6). 
We  shall  now  proceed  to  deduce  synthetically  the  different  legal 
propositions  that  are  comprehended  in  this  general  law.  Some  of 
the  decisions  open  up  extensive  fields  of  inquiry  not  directly  con- 
nected with  the  present  subject.  These  will  be  afterwards  examined ; 
but  at  present  we  shall  note  merely  the  relations  which  have  been 
deemed  sufficient  to  give  rise  to  the  disqualification. 

1.  A  trustee  cannot  stand  in  the  relation  of  a  purchaser  towards  Trustee  cannot 
the  trust.    The  rule  is  directed  not  only  against  the  purchase  of  Estate. 
trust  property  by  trustees,  but  is  also  understood  to  prohibit  the 
acquisition  of  collateral  rights,  as  outstanding  debts  due  to  the 

trust  (c),  or  property  over  which  the  trust  holds  a  security  (d).  The 
cases  are  numerous,  and  embrace  transactions  between  parties  in 
almost  all  the  recognised  relations  of  confidence  (e). 

2.  The  trustee  cannot  contract  in  the  character  of  a  vendor  or  ere-  Trustee  cannot 
ditor.  Thus,  a  contract  on  the  part  of  the  trustee  to  supply  the  trust  Vendor. 
with  goods  is  voidable  as  against  him.     The  Court  will  not  interfere 


(a)  lib.  XVIIL,  tit.  1,  L.  34,  7 ; 
Stair,  1,  6,  17. 

(h)  Aberdeen  Ry.  Co,  v.  Blailde  Bro- 
thers^ 1  Maoq.  477,  per  Lord  Brougham. 

(c)  Machellar  v.  Balmain,  8  Mar. 
1817,  F.  C. ;  Thorbfim  v.  Martin,  8 
July  1853, 15  D.  845. 

(d)  GUliesY.  MaclacMan^s  Rep,^  11 
Feb.  1846,  8  D.  487. 

(e)  See  York  Buildings  Co.  v.  Mac- 


kenzie, 13  May  1795,  3  Pat.  378; 
Jeffrey  v.  Aiken,  16  June  1826,  4  S. 
722 ;  EUas  v.  Black,  9  July  1856,  18 
D.  1225 ;  Faulds  v.  Corbet,  25  Feb. 
1859,  21  D.  587 ;  and  see  also  White 
&  Tudor^s  Leading  Casee  in  Equity, 
92-142 ;  and  cases  in  this  volume. 
Chapter  XVII.,  Section  III.  (Trustfl 
for  Sale). 


216 


NATURE  OF  THE  OFFICE  OF  TRUSTEE.         [Ch.  XH. 


Trustees  can- 
Dot  borrow 
Trust  Money. 


Trustees  can- 
not take  leases. 


either  to  compel  the  benefidaiy  to  take  delivery,  or  to  enforce  pay- 
ment of  the  stipulated  price,  as  was  found  in  the  case  of  the  Aberdeen 
Ry.  Co.  V.  Blaikie  (a).  This  was  the  case  of  a  director  of  a  railway 
company contnuJgtosupplythecompanywithiron;  the  decudc^ 
however,  did  not  turn  upon  the  provisions  of  the  Companies  Clauses 
Act  (which  merely  punishes  the  director  by  deprivation  of  office), 
but  upon  the  common  law  principles  enunciated  above.  On  the 
same  principle,  if  a  trustee  purchase  a  claim  or  security  for  which 
the  trust  estate  is  liable,  intending  to  assign  the  same  to  the  trust  at 
the  full  value,  he  will  not  be  allowed  to  deal  with  the  estate  on  that 
footing ;  but  the  purchase  will  be  presumed  to  have  been  made  for 
the  benefit  of  the  other  creditors,  or  of  the  beneficiary,  as  the  case 
may  be;  and  the  trustee  may  be  obliged  to  assign  the  security, 
taking  credit  only  for  the  price  actually  paid  (5).  And  so  a  trustee, 
obtaining  abatements  or  eases  in  settling  the  liabilities  of  the  trust, 
must  communicate  the  benefit  to  the  estate  (c). 

3.  Trustees  ought  not  to  lend  money  to  any  of  their  own  body. 
A  loan  of  trust  funds  by  trustees  to  a  co-trustee  on  personal  se- 
curity, is  at  the  personal  risk  of  the  trustees  who  acquiesce  in  the 
transaction  (ct)  ;  and  although  a  loan  to  a  trustee  on  first-class 
heritable  security  as  a  bona  fde  investmenty  may  not  seem  so  objec- 
tionable, no  professional  adviser  would  recommend  such  a  transaction 
in  the  face  of  the  recent  decisions  as  to  sales  (e).  A  trustee  taking 
titles  to  securities  in  his  own  name,  and  not  as  trustee,  will  be  held 
to  guarantee  the  sufficiency  of  the  security  (/). 

4.  A  trustee  cannot  take  a  lease  of  the  trust  estate  (g).  And, 
conversely,  if  the  trust  estate  consist  in  part  of  leasehold  property. 


(a)  Aberdeen  Roily,  Co,  v.  Blaikie 
Brothers,  20  July  1854,  1  Maoq.  461. 

(6)  Maxwell  v.  Maxwell,,  1677,  M. 
16166  ;  Roe  v.  Glass,  1673,  M.  16170; 
Ogilvie  v.  Lyon,  1729,  M.  16200; 
Wnght  V.  Wright,  1712,  M.  16193 ; 
E,  of  Crawford  v.  Hepburn,  1767,  M. 
16208;  Hamilton  v,  Wright,  8  Mar. 
1839,  1  D.  668,  revd.  2  Aug.  1842, 
1  Bell  674. 

(c)  E,  of  Northesky,  Carnegie,  1702, 
4  Br.  Sup.  529  ;  Anderson  v.  Lauder, 
1740,  Elch.  Tr.  No.  10. 

(d)  iSym  V.  Charles'   Trs,,  13  May 


1830,  8  S.  741 ;  Grieve  v.  Amos'  Exrs,, 
24  June  1835,  13  S.  973. 

(e)  As  to  loans  on  heritable  security, 
see  Ace,  of  Court  y.  Forsyth,  28  Jan. 
1853,  15  D.  345  ;  Murray  v.  Murray, 
30  May  1833,  11  S.  663  ;  Graham  v. 
Hunter's  Trs.,  4  Mar.  1831,  9  S.  543 ; 
Thomson  v.  Christie,  16  June  1862, 
1  M*Q.  236. 

(/)  Murray  v.  Borthwicfs  Trs,, 
1797,  M.  3237. 

(g)  Ex  parte  Huglies,  6  Ves.  617 ; 
Attomey-Gen,  v.  E.  of  Clarendon,  17 
Ves.  500. 
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and  the  trustee  obtain  a  renewal  of  the  lease  in  his  own  name,  he 
will  be  considered  to  hold  it  for  behoof  of  the  beneficiaries  (a). 

5.  Trustees  are  not  at  liberty  to  trade  with  the  trust  funds.  Tnuteefi  not 

ftllowfid  to 

Although  a  merchant  has  been  appointed  testamentaiy  trustee  to  trade  with  the 
his  partner,  without  being  directed  to  withdraw  his  constituent's 
money  from  the  business,  it  is  his  duty  as  trustee,  to  do  so ;  and 
if  he  retains  the  money  in  the  concern,  he  will  not  be  exonered  on 
paying  mercantile  interest  as  for  a  loan,  but  will  be  obliged,  in 
addition,  to  contribute  a  share  of  the  profits  of  the  business,  com- 
mensurate with  the  proportion  which  the  trust  funds  may  bear  to 
the  whole  capital  embarked  in  the  concern  (b).  The  trustee  will 
also  be  liable  in  solidum  for  losses,  in  the  event  of  the  firm  becom- 
ing bankrupt  (c).  In  like  manner,  a  trustee  will  be  bound  to 
conununicate  all  profits  acquired  by  speculating  with  the  funds  of 
his  constituent ;  e.g.y  by  investments  in  profitable  securities  (d)y  or 
by  purchasing  improveable  property  (e). 

6.  The  beneficiary  seems  to  be  entitled  to  the  enjoyment  of  any  Bight  of  Pre- 
personal  privilege  pertaining  to  the  subjects  held  in  trust.     Thus  it  ^^ 

was  expressly  found  in  Brown  v.  Johnston^  that  minors  were  entitled 
to  present  to  a  living  (/)  ;  and  in  two  previous  cases  the  right  of  a 
minor  to  present,  through  a  commissioner,  was  recognised  (g).  And 
in  Grindlay  v.  DrysdaUj  the  Court,  on  the  report  of  Lord  Moncreiff, 
ruled  that  the  reverser  and  not  the  adjudger  should  present,  during 
the  currency  of  the  legal,  on  the  ground  that  the  possession  of  the 
latter  must  be  such  as  would  go  to  dimimsh  the  debt  (A).  ^^  Although 
the  right  of  presenting,"  said  Lord  Moncreiff,  "  cannot  be  valued 
in  money,  the  veiy  fact  that  the  title  is  in  commercioy  and  still  more, 
the  plain  sense  of  the  thing,  show  that  one  act  of  presentation  may 

(a)  WiUms  v.    Wilson,   1789,  M.  (d)  Torrie  v.  Mwme,  31  May  1832, 

16376 ;  Bee  v.  Wallace's  Exrs,,  1746,  10  S.  697. 

M.  6008,  6011 ;  ParkhiU  v.  Chalmers,  (e)  GUUes  v.  MaclacUan,  11  Feb. 

1771,  M.  16366,  affd.  12  Feb.  1773,  1846,  8  D.  487. 

2  Pat.  291;  and  Keech  v.  Sandford,  (f)  Brown  y,  Johnston,  9  JxmelSSO, 

Sel.  Ch.  C.  61 ;  Wh.  &  T.  Leading  Ca.  8  S.  902. 

36-44.  (g)   BaiUie  v.  Morrison,  28  Feb. 

(6)  Cochrane  v.  Black,  1  Feb.  1856,  1822,  1  S.  404 ;  Pres.  of  Inverness  v. 

17  D.  821 ;  16  July  1867, 19  D.  1019  ;  Eraser,  10  June  1823,  2  S.  384. 

Laird  v.  Laird,  26  June  1856,  17  D.  QC)  Grindlay  v.  DrysdaU,  4  July 

984.  1833,  11  S.  896. 

(c)  Graham  y.  KehU,  10  Nov.  1813, 
2  Dow,  17  ;  21  July  1820,  6  Pat.  616. 
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Privileges  of 
Shootizig. 


Cannot  be  ap 
pointed  Judi- 
cial Factor. 


really  be  of  more  value  to  the  creditor  than  all  his  debt.  He  may 
thereby  provide  for  a  son  or  other  friend  who  would  otherwise  be 
dependent  on  him.  In  this  way  he  would  get  double  payment  for 
his  debt."  These  considerations  go  to  prove  that  the  right  of  pre- 
sentation Is,  in  law,  a  valuable  though  not  a  saleable  privilege ;  and 
that  although  in  the  case  of  a  regular  trust  the  right  to  present 
would  most  probably  vest  in  the  trustee  (a),  he  would,  notwithstand- 
ing, be  held  bound,  as  in  England,  to  adopt  the  nomination  of  the 
beneficiary  (6). 

On  the  same  principle,  it  is  clear  that  the  tmstee  cannot  appro- 
priate the  privilege  of  shooting  on  the  trust  estate  (c).  In  Condie 
V.  Macdanaldy  it  is  true,  the  Court  refused  to  hold  a  factor  personally 
liable  for  the  value  of  unlet  shootings  (d).  But  it  has  since  been  deter- 
mined that  the  value  of  unlet  shootings  must  be  taken  into  account 
in  estimating  the  total  rental  over  which  heirs  of  entail  may  grant 
security  for  family  provisions  in  virtue  of  reserved  powers,  or  under 
the  enabling  clauses  of  the  various  Acts  of  Parliament  (e).  In  the 
case  of  Memies  v.  Memiea  (/),  Lord  Butherfurd  observed  that  the 
law  holds  that  such  rights  are  not  personal  privileges  only,  but 
valuable  accessories  to  the  estate ;  and  ^^  that  what  may  be  let,  and 
under  ordinary  administration  is  often  let,  shall,  if  unlet,  be  esti- 
mated by  its  value  "  (/).  The  principle  that  the  valuable  nature  of 
the  subject  is  the  criterion  of  interest,  has  also  been  acknowledged 
by  the  legislature  in  Acts  relating  to  taxation.  Having  regard 
to  usage  and  to  these  sources  of  authority,  while  it  would  be  too 
much  to  say  that  trustees  are  bound  in  eveiy  instance  to  let  the 
entire  shootings,  even  where  the  trust  estate  is  of  great  value; 
we  apprehend  it  would  be  their  duty  to  let  them,  in  all  cases 
where  they  were  not  reserved  for  the  bona  fide  use  and  enjoyment 
of  the  beneficiary. 

7.  A  trustee  who  has  declined  to  accept  the  appointment,  will 


(a)  See  Chapter  XV.  (Vesting  gf 
the  Legal  Estate). 

(&)  See  Lewin  Tr.,  4th  Ed.  212. 

(c)  See  Eng.  cases  of  Wehh  v.  E.  of 
Shaftesbury^  7  Ves.  488 ;  and  Hutchin- 
son V.  Morrit,  3  Y.  &  C.  647. 

(rf)  Condie  v.  Macdonald^  20  Nov. 
1834,  13  S.  65,  note. 


(e)  Memies  v.  Mensdes^  10  Mar. 
1852,  14  D.  651 ;  as  to  Ut  ahootingB, 
see  Mcpherson  v.  M^PJierson,  24  May 
1889,  1  D.  796,  aff.  18  Aug.  1846,  5 
Bell  280 ;  Sinclair  v.  Lord  Dujffvs,  24 
Nov.  1842,  6  D.  174. 

(/)  14  D.  664. 
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not  be  appointed  judicial  factor  on  the  trust  estate  (a).  Were  the 
practice  otherwise^  it  would  operate  as  an  indirect  encouragement 
to  trustees  to  convert  their  office  into  a  source  of  profit.  Where  a 
trustee  was  willing  to  act  in  that  capacity,  but  doubts  had  been 
suggested  by  other  parties  as  to  the  validity  of  the  trust  deed  in 
consequence  of  the  settlor  having  suffered  transportation,  the  Court 
appointed  the  trustee  judicial  factor  (b);  but  in  a  later  case, 
where  an  ex-trustee  was  objected  to,  the  Court  conferred  the  factory 
upon  a  neutral  person  (c).  In  the  exceptional  case  of  a  trustee  being 
appointed,  it  may  be  doubted  whether  he  could  claim  commission. 
All  analogy  is  adverse  to  such  a  claim ;  e.g.^  where  a  person  quali- 
fied to  serve  as  tutor-at-law  is  made  curator  bants  (d)  or  factor  loco 
tutoris  (e)y  the  Court  attaches  the  condition  that  he  must  act 
gratuitously. 

8.  The  office  of  a  trustee  is  essentially  gratuitous,  and  therefore  Not  entitled  to 

_  .  •  1    1  1  1        ProfeasionAl 

a  trustee  who  acts  as  agent  to  the  trust  is  not  entitled  to  charge,  by  Bemimeiution. 
himself  or  his  partner  (/),  for  his  professional  labours ;  though  he 
may  recover  "  costs  out  of  pocket."  This  principle — ^which  was 
laid  down  in  the  earlier  English  decisions  (^),  and  in  the  Scotch 
cases  of  Morrison  v.  Bennie  (A)  and  Flowerdew  (i) — was  supposed 
to  have  been  shaken  by  Lord  Cottenham's  ruling  in  Cradock  v. 
Pi/per  (k).  But  the  authority  of  that  case  was  denied  by  Lords 
Cranworth  and  Brougham,  in  Manson  v.  Baillie  (I),  The  question 
was  afterwards  argued  before  all  the  judges  in  the  Court  of  Session, 
and  determined  as  stated  above  (w).  The  rule  is  now  under- 
stood to  extend  to  all  offices  of  trust,   including  that  of  Par. 


(a)  Ex  parte  Pennycook,  20  Dec. 
1861,  14  D.  311. 

(6)  Marshall  v.  Anderson^  6  June 
1841,  3  D.  989. 

(c)  M^Ctdloch  V.  Forman^  11  Dec. 
1851,  14  D.  311. 

(d)  Jackson  v.  Wright^  19  June 
1835,  13  S.  961. 

(c)  Pet.  Robertsm,  14  Jan.  1830,  8 
S.  435. 

(/)  Lord  Gray  v.  Dundas,  and 
Broughton  v.  Broughton,  infra, 

(g)  Robinson  v.  PeU,  3  P.  Wms. 
249 ;  New  v.  Jones,  1  Hall  &  Twella, 
632. 


(A)  Morrison  v.  Bennie,  14  July 
1847,  9  D.  1483,  rev.  26  April  1849, 
6  B.  422. 

(0  Pet.  Fhwerdew's  Trs.,  22  Dec. 
1854,  17  D.  263. 

(ib)  Cradock  v.  Pyper,  1  Macn.  & 
Gor.  664. 

(0  Manson  v.  Baillie,  19  June  1855, 
2  Macq.  82,  91 ;  see  Broughton  v. 
Broughton,  5  De  Gex,  Macn.  &  6. 
160. 

(m)  Lord  Gray  v.  Dundas,  12  Nov. 
1856— decided  21  June— 19  D.  1. 
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liamentary  trustee  (a),  trustee  for  creditors  (&),  judicial  factor,  and 
cur<itor  bonis  (c). 

It  would  seem  that  the  trustee  is  entitled  to  act  and  to  charge 
for  professional  assistance  as  against  a  co-tmstee,  or  beneficiary, 
when  specially  employed  on  that  footing  {d) ;  or  when  authorized  to 
act  by  the  trust  appointment.  And  where  a  deed  gives  power  to 
trustees  ^'  to  appoint  agents  and  factors,  either  of  their  own  number 
or  other  fit  persons,**  it  was  held — Lord  Deas  dissenting — ^that  the 
intention  to  allow  remuneration  must  be  presumed  (e).  ^^  When 
a  party,"  said  Lord  President  M^eill,  ^^  authorizes  the  employment 
by  his  trustees  of  one  of  their  own  number  in  one  or  other  of  these 
offices,  and  does  so  in  the  same  sentence  with  which  he  authorizes 
the  employment  of  any  other  person,  I  have  no  doubt  that  he  must 
mean  employment  in  the  ordinary  sense  and  signification  of  that 
term — in  the  ordinary  way  in  which  persons  possessing  that  cha- 
racter are  employed ;  and  that  being  so,  I  am  clearly  of  opinion  that, 
in  this  case,  it  is  competent  to  the  trustees  to  employ  one  of  their 
own  number  with  remuneration."  And  to  the  same  effect  Lord 
Ivory  observed,  "  It  was  not  necessaiy,  if  the  factor  was  to  exercise 
his  functions  gratuitously,  that  any  power  should  have  been  given 
in  the  deed  to  the  trustees  to  appoint  any  of  their  own  number  to 
the  office.  It  has  all  along  been  competent  to  do  so,  if  the  office  is 
to  be  exercised  gratuitously"  (/). 

There  is  a  specialty  in  the  case  of  a  tutor  or  curator  ad  litem. 
The  veiy  object  of  such  appointments  being  to  secure  the  services 
of  a  professional  person  competent  to  attend  to  the  interests  of  the 
ward  in  the  particular  suit,  there  is  no  reason  why  he  should  be 
refused  payment  for  his  services  (g)  ;  and  accordingly  it  has  been  the 
practice  for  tutors  ad  litem^  who  are  law  agents,  to  conduct  the  cases 
of  their  wards  personally,  or  by  firms  in  which  they  are  partners  (A). 


(a)  Lord  Gray  v.  Dundas^  supra, 
(6)  Lauder  Y,  Miller,  15  July  1869, 21 
D.  1858 ;  KudJohnnton's  Cr.  v.  Johnston's 
Tr,,  4  Jan.  1738,  reprinted  21 D.  1388. 

(c)  Kennedy  ▼.  Rutherglen,  25  Jan. 
1860,  22  D.  567  ;  and  cases  of  Baillie 
Y.  Mackenzie,  and  Pet.  Doughis,  21 
June  1856,  19  D.  1. 

(d)  Lord  Gray  and  Others,  19  D. 
22,  per  Lord  Neaves ;  2  Macq.  86,  per 


Lord  Granworth ;  and  oeeHope  v.  Hope, 
12  Feb.  1856,  18  D.  585. 

(e)  Goodsir  v.  Camithers,  19  June 
1858,  20  D.  1141. 

(/)  20  D.  1148. 

(g)  Pet.  Rennie,  27  June  1849,  11 
D.  1201  ;  Pirrie  v.  CoUie,  4  Mar. 
1851,  13  D.  841. 

(K)  See  Johnstone  Y.  Bealtie,  29  Jan. 
1856,  18  D.  343. 
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9.  The  principle  of  Home  v-  Pringle  must  be  held  to  prohibit  Appomtment 
trustees  from  accepting  any  salaried  or  remunerative  appointment  Office, 
under  the  trust,  whether  as  factor,  cashier,  or  otherwise  (a). 

10.  The  altered  standard  of  opinions  in  our  own  time  makes  it  Gratification. 
unnecessary  to  advert  particularly  to  those  cases  in  which  agree- 

ments  for  the  payment  to  trustees  of  a  direct  bribe,  or  ^^gratification,'' 
for  mismanaging  the  trust  property,  were  disallowed  (b). 

Lastly, — there  is  a  legal  presumption  that  no  beneficial  interest  Trnstoe  has  no 
is  intended  to  accrue  to  trustees ;  and  accordingly  a  trustee  has  no  terest  in  the 
resulting  or  reversionary  right  in  the  subjects  conveyed  to  him,  in 
the  event  of  the  line  of  heirs  named  in  the  settlement  becoming 
extinct,  or  the  purposes  of  the  trust  being  fulfilled ;  but  the  property 
will  revert  to  the  truster,  or  his  heir-at-law  (c) ;  or  f  aihng  both,  to 
the  Crown  as  uUimus  hceres  (d). 


Section  n. 

TRUSTEES  HOLD  A  JOINT  AND  SEVERAL  OFFICE  WHICH 

TRANSMITS  TO  8UEVIVOR8. 

Under  the  usual  style  of  destination — by  which  trust  property  is 
conveyed  to  the  trustees,  the  acceptors  or  acceptor,  survivors  or 
survivor  of  their  number — ^all  questions  relating  to  the  power  of 
administration  are  avoided,  the  office  being  declared  joint  both  as 
to  acceptance  and  survivance.  But  as  trust  deeds  may  be  occa- 
sionally met  with  in  which  different  forms  of  destination  have  been 
chosen  by  the  settlor,  it  is  necessary  to  consider  the  import  of  the 
language  used  in  such  destinations,  with  reference  to  the  powers  of 
accepting  and  surviving  trustees. 

1.   When  a  destination  to  acceptors  is  implied. 
The  first  topic  of  inquiry  which  will  engage  our  attention,  is  ^i*®""!* 


mination. 


(a)  Home  v.  Pringle,  22  June  1841, 2  (c)  Torrie  v.  Munsie,  81  May  1832, 
Rob.  884 ;  in  this  case  the  House  would  10  S.  597;  Soutar  v.  M'Grugar,  22 
not  interfere,  as  the  accounts  had  been  Jan.  1801,  F.  C.  See  Chapter  X., 
settled  ;   but  see   WeUwood's  Tr$,  v.  supra, 

UiU,  17  Dec.  1866,  19  D.  187.  (rf)  Finnie  v.  Lords  Com,  of  Trea- 

(b)  See  Mor.  voce  Pact.  HI.  9455.  sury,  30  Nov.  1885,  15  S.  165. 
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the  legal  e£fect  of  a  nomination  of  a  plurality  of  trostees,  where 
some  do  and  others  do  not  accept.  The  consequences  of  a 
partial  acceptance  will^  of  course,  depend  on  the  terms  of  the 
nomination.  All  the  known  modes  of  nominating  a  plurality  of 
trustees  may  be  reduced  to  one  or  other  of  the  following  classes  : 
— (1.)  Simple  nomination ;  (2.)  simple  nomination  with  the  proviso 
of  a  quorum ;  (3.)  nomination  of  A.,  B.,  and  C,  and  acceptors 
with  the  proviso  of  a  quorum ;  (4.)  nomination  of  A.,  B.,  and  C, 
when  A.  is  declared  a  sine  quo  non ;  (5.)  nomination  of  A.,  B.,  and 
Cy  and  acceptors,  A.  being  a  sine  quo  non ;  (6.)  nomination  of  A., 
B.,  and  C,  "  jointly."  The  provisions  for  continuing  the  trust  to 
survivors  are  considered  in  the  second  part  of  the  section. 
Simple  Koini-  (1.  and  2.)  When  a  settlor  nominates  a  plurality  of  persons  as 

lent  to  joint       his  trustees,  without  declaring  whether  the  appointment  \b  a  joint 

or  a  several  one,  the  nomination  is  said  to  be  simple.  It  has  been 
doubted  whether  such  an  appointment  does  not  fall,  in  the  event  of 
any  of  the  trustees  declining  to  accept ;  but  the  weight  of  autho- 
rity is  certainly  in  favour  of  the  doctrine  that  a  simple  nomi- 
nation implies  a  destination  to  ^^  acceptors."  If  so,  then  the  accept- 
ance of  a  single  trustee  ought  to  be  sufficient ;  since  the  appoint- 
ment must  be  construed  either  as  a  joint  or  a  several  one.  A 
simple  nomination  of  tutors  vests  the  office  in  the  acceptors  or 
acceptor  (a). 
Opinions  of  The  opinion  of  Lord  Stair  would  seem  to  point  out  a  distinction 

stair,  Bell,  and  ...  ... 

Forsyth.  between  trusts  inter  vivos  and  trusts  mortis  causuy  which  is  scarcely 

consistent  with  principle.  After  stating  the  general  rule,  that  man- 
datories must  concur  in  the  execution  of  a  joint  mandate,  he  says : 
"  It  may  be  objected,  that  where  there  are  many  executors  or  tutors, 
without  mention  of  a  quorum,  the  death  of  one  makes  not  the  no- 
mination to  cease,  nor  the  death  or  non-acceptiance  of  some  of  them ; 
and,  therefore,  this  being  the  most  important  trusty  the  like  must 
hold  in  all  other  cases.  It  is  answered,  that  the  parity  holds  not ; 
for  the  deeds  of  defuncts  in  their  latter  wills  are  always  extended, 
that  the  act  may  stand :  but  in  contracts  it  is  contrary,  where  words 
are  interpreted  more  strictly;  and,  in  this  case,  the  difference  is 
clear,  that  a  mandate  inter  vivos  giving  power,  it  is  strictly  to  be 
interpreted,  because  the  power  failing,  returns  from  the  mandator 

(a)  Stair,  1, 6,  U ;  Ersk.  1,  7,  30;  2  Fraaer,  Pen.  Rel.  78,  and  cases  there  cited. 
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to  the  mandant  himself ;  but  a  power  given  by  a  defunct  in  con* 
templation  of  death,  cannot  return,  and  therefore  the  defunct  is 
presumed  to  prefer  all  the  persons  nominate  to  any  other  that  may 
fall  by  course  of  law"  (a).  Professor  Bell,  whose  opinion  was 
probably  influenced  by  English  analogies,  held  the  presumption 
in  indefinite  appointments  to  be,  that  the  trustees  are  intended  to 
act  jointly,  and  that  the  confidence  of  the  truster  is  reposed  in  them 
only  while  they  continue  together  (6).  It  appears,  however,  that  Bell 
considered  that  the  consequences  were  precisely  the  same,  whether 
the  failure  to  act  arose  from  death  or  non-acceptance.  Mr  Forsyth's 
opinion  appears  to  be,  that,  where  any  limitation  of  the  number  of 
the  trustees  is  expressed, — ^as,  for  example,  by  adjecting  a  destina- 
tion to  survivors,  or  by  limiting  a  quorum, — then  the  presumption 
for  a  joint  appointment  was  taken  away ;  and  that  the  other  alter- 
native would  be  presumed,  namely,  that  of  a  joint  and  several 
appointment,  under  which  the  trust  would  subsist  if  a  single  trustee 
accepted.  This  view  is  supported  by  the  case  of  HaUey  v.  Gowans^  jy^^  y. 
where  a  trust  disposition  for  behoof  of  creditors  was  granted  to  six  ^<'"'^*^- 
persons  named,  "  and  the  survivors  or  survivor  of  them,  declaring 
any  two  of  them  a  quorum,  as  trustees,"  and  a  reduction  of  the  trust 
was  brought  on  the  ground  that  only  three  trustees  had  accepted. 
The  Court  found  ^^  That  the  said  trust  disposition  did  not  fall  or 
lapse  by  the  non-acceptance  of  a  part  of  the  trustees,  but  that  the 
acts  and  deeds  of  a  quorum  of  those  who  accepted  and  acted  were 
valid  in  the  ordinary  administration  of  the  trust,  if  not  challengeable 
on  the  groimd  of  mala  fides j  malversation,  or  on  any  other^  ground 
that  would  have  been  relevant  against  the  whole  disponees  named, 
if  they  had  accepted"  (c).  In  this  case,  it  will  be  seen  that  the 
Court  disregarded  Lord  Stair^s  distinction  as  between  testamentary 
trusts  and  mandates  inter  vivos.  The  proviso  of  a  quorum  was  con- 
sidered important,  as  showing  that  the  makers  of  the  deed  did  not 
contemplate  having  the  concurrence  of  all  the  trustees;  but  the 
judges  seem  also  to  have  discountenanced  the  notion  that  a  simple 
nomination  necessitated  the  acceptances  of  the  whole  body.     Thus 

(a)  Stair,  1,  12,  13.  (c)  Halleyr,  Gowana,  20  Feb.  1840, 

(6)  BeU's  Pr.  §  1998 ;  Com.  6th  Ed.      2  D.  623. 
847.    (The  passage  referred  to  is  not 
in  the  last  quarto  edition.) 
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Lord  Cunninghame  (Ordinary)  says  in  his  note  (a) :  "  When  a  party 
in  Scotland  has  it  in  view  to  constitate  a  trost,  such  as  the  pTirsners 
allege  that  they  meant  the  present  to  be,  it  is  incombent  on  him 
either  to  make  any  favoured  nominee,  in  whom  he  places  any  pecu- 
liar reliance,  a  sine  qua  norij  or  so  to  constitute  his  trust  as  to  give 
the  nominees  the  power  only  of  acting  jointly.  See  the  cases  of 
Drummondy  Ellu,  and  Huntly  (6).  But  the  right  of  the  accepting 
trustees  b  still  more  clear  when  a  quorum  is  specified  in  the  trust 
deed.  The  acceptance  of  that  quorum  has  always  been  held  suf- 
ficient to  preserve  the  trust.  See  the  case  of  Ramsay  (e)y  and  of 
Campbell  v.  Lord  Manzie  (d)y  in  both  of  which  it  was  assumed  that 
the  nomination  of  a  quorum  would  have  preserved  the  trust."  Lord 
Gillies  said,  it  was  the  doctrine  of  law  and  of  common  sense,  that 
where  a  quorum  of  trustees  is  named,  and  that  quorum  accepts  and 
acts,  the  trust  cannot  be  held  to  have  lapsed  by  non-acceptance. 
And  Lord  Mackenzie  said,  it  was  impossible  to  believe  it  to  have 
been  the  intention  of  the  parties  to  the  trust,  that  if  any  one  of  the 
nominees  should  not  accept,  the  whole  was  to  fall  and  become 
abortive.  The  cases  cited  by  Lord  Cunninghame  relate  to  the 
appointment  of  tutors ;  and  if  that  analogy  may  be  relied  on,  there 
can  be  no  doubt  that  a  simple  nomination  implies  a  several,  and  not 
a  joint  appointment. 
Opinion  of  To  the  same  effect,  we  have  the  opinion  of  Lord  Ivoiy.     A 

mandate,  he  says,  ^  will  generally  fall  by  the  death  of  any  one. 
But  this  rule  holds  only  in  mandates  inter  vivos ;  for  in  the  appoint- 
ment of  tutors  and  curators,  of  managers  of  a  mortification,  or  of 
any  other  testamentary  trustees,  unless  the  administration  be  ex- 
pressly declared  to  be  jointy  the  right  to  act  does  not  fall  by  the 
death  or  non-acceptance  of  one  or  more  of  the  indefinite  number  (e).*^ 
The  cases  of  Findlay  (/)  and  GordotCs  Trs,  v.  Eglinton  (gr),  deciding 
that  a  simple  nomination  implies  the  right  of  survivorship,  have  an 
important  bearing  on  this  question :  first,  because  survivorship  is 

(a)  2  D.  629.  (d)  CampheU  v.  LardMonzie,  1752, 

(b)  Drummond  v.  Feuars  of  Both-  M.  14703. 
kennel,  1671,  M.  14694 ;  EUeis  v.  Scot,  (e)  Iv.  Ersk.  662,  note. 
1672,  M.  14695 ;  Marq.  of  Montrose  v.  (/)  Pet.  Findlay,  29  June  1855,  17 
TtUors,  1688,  M.  14697.  D.  1014. 

(c)  Ramsay  v.  Maxwell,  1672,  M.  (tj)  (Gordon's  Trs.  v.  Eglinton,   17 
14695.  July  1851,  18  D.  1381. 
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inconsistent  with  the  hypothesis  of  a  joint  nomination ;  and  secondly, 
on  account  of  the  principle  of  the  decisions,  which  is  founded  on  the 
presumed  will  of  the  deceased,  agreeably  to  the  doctrine  enimciated 
in  the  concluding  words  of  our  quotation  from  Lord  Stair  (a),  and 
which  is  generally  applicable  to  all  cases  of  failure  of  trustees, 
whether  by  death  or  non-acceptance. 

In  a  recent  case,  the  Second  Division  declined  to  appoint  a  SeumY.SeUm. 
judicial  factor  on  the  ground  that  the  trust  had  fallen  by  the  non- 
acceptance  of  one  of  two  trustees.  The  destination  was  to  A.  and  B., 
and  the  survivor  of  them,  and  to  persons  assumed  to  act  along  with, 
or  in  succession  to  them.  The  application  was  opposed  by  the 
accepting  trastee,  and  the  Court  gave  no  opinion  on  the  merits,  but 
superseded  consideration  of  the  petition,  to  allow  the  petitioners  to 
bring  a  declarator  that  the  trust  had  fallen  (6). 

The  law  of  England,  which  gives  less  latitude  than  our  own  to  Doctrine  of 
individual  action  among  trustees  (e,g.j  requiring  the  concurrence  of  Eogiand. 
every  accepting  trustee  to  all  acts  of  administration),  acknowledges 
the  right  of  the  continuing  trustee  to  administer  the  trust  alone 
where  the  other  trustees  have  disclaimed  or  resigned.  The  settlor, 
it  is  said,  must  be  presumed  to  know  what  would  be  the  legal  con- 
sequences of  the  death  or  disclaimer  of  some  of  the  trustees.  And 
when  the  disclaimer  has  been  executed,  it  operates  retrospectively, 
and  makes  the  other  trustee  the  sole  trustee  ab  initio  (c).  Thus  the 
general  tenor  of  the  authorities,  both  English  and  Scotch,  seems  to 
show  that  a  simple  jiomination  will  be  effectual  though  «nly  one  trus^ 
tee  accept ;  but  that  where  a  quorum  is  mentioned,  the  nomination 
will  fail,  unless  a  quorum  of  those  appointed  are  willing  to  accept. 
Where  a  definite  number  is  required  to  form  a  quorum,  it  is  ob- 
viously impossible  to  continue  the  trust,  unless  that  number  accept 
and  survive  (d). 

3.  Under  a  nomination  in  favour  of  A.,  B.,  and  C,  and  the  ac-  Proviso  as  to 
ceptors  or  acceptor  of  them,  it  is  immaterial,  as  regards  the  subsis-  not  affect 
tence  of  the  trust,  whether  a  quorum  is  appointed  or  not.     The  trust  Acceptor 
will  subsist  if  a  single  trastee  accept ;  the  provision  as  to  a  quorum 

(a)  Stair,  1,  12,  13.  (c)  See  Lewin,  Tr.,  4th  Ed.   164, 

(6)  Seton  v.  Seton,  28  Nov.  1866, 18      and  cases  there  cited. 
D.  117.  (d)  Ireland  v.  Glass,  18  May  1833, 

US.  626. 
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necessarily  becoming  inoperative  when  the  nnmber  of  the  trustees 
is  less  than  three. 
Effect  of  ap-  4  and  5.  One  or  more  persons  maybe  selected  out  of  a  plurality 

MM  qua  non.      of  trustees,  without  whose  consent  no  act  of  administration  shall  be 

effectual.  .  Such  a  person  is  accordingly  called  a  sine  qua  nan.  The 
utility  of  making  an  arrangement  of  this  nature  may  be  doubted. 
The  practical  effect  of  it  is  the  same  as  that  of  a  joint  appointment 
of  two — a  most  inconvenient  arrangement ;  because  the  collective 
vote  of  the  majority  of  the  trustees  is  neutralized  by  the  single  vote 
of  the  sine  qua  non ;  and  in  the  event  of  a  difference  of  opinion  aris* 
ing  between  the  dne  qua  non  and  the  other  trustees,  the  affairs  of 
the  trust  must  come  to  a  dead  lock,  neither  party  having  the  power 
of  enforcing  its  views.  At  present,  however,  we  are  dealing  only 
with  the  effect  of  a  partial  acceptance  under  such  an  appointment. 
It  has  been  said  (a),  on  the  authority  of  an  old  decision  (6),  that 
the  appointment  falls,  if  all  except  the  sine  qua  non  have  disclaimed. 
But  although  Mr  Fraser^s  opinion  is  entitled  to  considerable  wei^t, 
we  think  that  in  this  instance  it  is  erroneous. 
Does  the  dedi-  The  ordinary  rule  is,  as  stated,  that  a  single  trustee  not  spe- 
tmequancn       dally  favoured,  is  entitled  to  carry  on  the  trust  on  the  failure 

of  his  colleagues,  for  it  cannot  be  maintained  that  a  trustee  is  cUs- 
qualified  from  continuing  the  trust,  by  reason  of  the  truster  having 
reposed  a  higher  degree  of  confidence  in  him,  than  in  any  of  his  co- 
trustees. Again,  it  was  once  supposed  that  the  disclaimer  of  the 
sine  qua  non  nullified  the  appointment,  although  the  other  no- 
minees might  be  willing  to  accept  (e).  But  the  more  correct 
view  appears  to  be,  that  the  right  of  veto  is  a  personal  privilege 
conferred  on  the  trustee  in  the  event  of  his  acceptance ;  and  there- 
fore, if  he  decline,  the  trust  may  be  administered  by  a  quorum  of 
the  other  trustees  in  the  ordinary  way  (d).  This  is  in  conformity 
with  the  later  tutory  cases ;  e.g.j  Scott  v.  Seott  (e),  Drummore  v. 

(a)  2  Fraeer,  PeiB.  Rel.  80.  Johnsttm  v.    Crawford^    1751,    Elch. 

Q>)  Primrose  v.  Ramsay^  1715,  M.  Tutor,  23.    These  cases  all  relate  to 

16335 ;  see  also  Blair  y.  Ramsay^  1735,  tutory. 

M.  14702,  5  Sup.  633.  (d)  Forbes  v.  Earl  of  Galloway's 

(c)  Pet.    Kinnaird,  1680,  3  Sup.  Trs.,  2  Feb.  1808,  F.  C,  a£F.  31  May 

343 ;  Ramsay  t.  Maxwell,    1672,  M.  1808,  5  Pat.  226. 

14695,  2  Sup.  617  ;  Marquis  of  Mow  {e)  ScoU  v.  Scott,  1775,  M.  16371, 

trose  V.  His  Tutors,  1698,  M.  14697 ;  5  Sup.  633. 
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Somervil  (a),  Sinclair  v.  Sutherland  (b).     This  construction  applies 

even  more  obviously  where  the  appointment  is  expressly  limited  to 

the  acceptors  or  acceptor  (c). 

6.    Where  the  trust  is   committed  to  two   or  more   trustees  Joint  Convey- 
ance, 
"jointly,"  all  must  accept,  survive,  act,  and  concur,  in  order  to 

fidfil  the  trust,  each  individual  being  in  effect  a  sine  qua  non  (d). 
But  to  warrant  so  strict  an  interpretation,  the  appointment  must  be 
expressly  stated  to  be  joint ;  as  it  was  very  distinctly  put  in  a  case 
of  tutory  reported  by  Kilkerran :  "  where  A.  and  B.  are  appointed 
tutors,  without  expressing  them  to  be  joint  tutors,  though  one  of 
them  should  not  accept  the  office,  it  would  subsist  with  the  other ; 
for,  to  make  a  joint  nomination,  it  must  be  expressed  that  they  are 
to  be  joint  tutors"  (e).  In  practice,  it  is  unusual  to  make  joint  ap- 
pointments of  trustees. 

2.   When  a  Destination  to  Survivors  is  implied. 
A  simple  destination  to  trustees  vests  the  estate  and  office  in  General  Rule  as 

1  .  •   •     1  1  1         •   1  .to  Accrescion. 

the  acceptmg  trustees  jointly^  so  that  the  nght  accrues  to  survivors. 
The  doctrine  of  accrescion,  which  we  have  borrowed  from  the  civil 
law,  assumes  that  the  settlor,  in  calling  two  parties,  means  to  indi- 
cate a  wish  that  either  of  them  should  take  the  whole  subject  in 
preference  to  any  third  party  not  called  (/).  This  presumption 
seems  to  apply  with  a  peculiar  significance  to  the  case  of  a  joint 
nomination  or  conveyance  in  trust ;  and  accordingly  a  distinction 
has  always  been  taken  between  destinations  in  trust,  and  joint  man- 
dates, which  expire  on  the  death  of  the  mandant.  In  the  case  of 
a  joint  appointment  of  tutors-nominate.  Stair  lays  it  down,  that  the 
office  survives  (g) ;  and  accordingly,  where  the  office  of  tutors  and 
curators  was  conferred  upon  two  persons,  whom  failing  upon  certain 
others,  it  was  held  that  the  substitution  did  not  take  effect  by  the 
death  of  one  of  the  persons  nominated  in  the  first  instance  (h), 

(a)  Drummore  v.  Somervil,  1742,  M.  (/)  Poth.  Ed.Dupm,  VII.  392.   See 

14703.  Stair,  3,  8,  59  &  79 ;   Wright's  Exrs,  v. 

(6)  Sinclair  v.  Sutherland,  1777,  5  Robertson,  27  Jur.  341. 
Sup.  634,  Hailes,  752.  (g)  Stair,  1,  6,  14. 

(c)  Forbes  v.  Galloway* s  TV*.,  supra.  (h)  Children  of  Duncan  Fisher  v. 

(rf)  Stair,  1,  12,  13;  ErBk.3,  3,34.  their   Tutors  §•   Curators,   1758,    M- 

(e)    Young  v.    Watson,    1740,    M.  16361. 
16346  ;  Beirs  Pr.  §  1993-5  ;  Stodart, 
30  June  1812,  F.  C. 
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Erskine  expressly  states^  that  the  office  continues  in  the  person  of 
the  last  survivor,  adding,  ^^  For  though,  in  deeds  inter  vivosj  e.g., 
mandates  where  two  or  more  mandatories  are  named  in  general 
terms,  they  are  understood  to  be  named  jointly ;  yet  the  favour  of 
last  wills,  and  of  minority,  creates  a  presumption  that  the  father  or 
minor  prefers  any  one  of  the  tutors  or  curators  so  named  to  those 
who  are  pointed  out  by  the  law''  (a).  From  this  passage  we  may 
infer  that  a  disposition  in  trust  to  ^^  A.  and  B.  jointly,"  would,  ac- 
cording to  Erskine's  view  of  the  term,  exclude  the  right  of  sur- 
vivorship, contrary  to  the  rule  of  construction  which  has  hitherto 
obtained  in  the  interpretation  of  beneficial  dispositions. 
doMnothoS  ^^^  doctrine  of  accrescion  in  joint  appointments  of  this  nature 

^  5^  to*"^*™^*  being  rested  entirely  on  a  consideration  of  the  dilectus  persaruB  on 
the  part  of  the  testator,  it  will  not  avail  to  keep  alive  an  appoint- 
ment of  tutors-dative  after  the  death  of  one  of  their  number  (6). 
This  principle  may  now  be  considered  as  fixed  by  the  decision  of 
the  House  of  Lords  in  Scofs  case,  overruling  an  almost  unanimous 
judgment  of  the  Court  of  Session.  Now  that  the  appointment  of 
tutors-dative  is  vested  in  the  Court  of  Session  (by  19  &  20  Vict, 
cap.  56,  §  19),  under  the  same  forms  of  procedure  as  are  appli- 
cable to  other  appointments  imder  the  Pupils  Protection  Act,  it 
may  fairly  be  assumed,  that  the  rule  thus  laid  down  in  reference 
to  joint  tutors  will  extend  to  joint  appointments  made  by  virtue  of 
the  nobile  ojicium  of  the  Court  of  Session.  A  similar  rule  is  recog- 
nised in  practice  in  England;  testamentary  guardianship  there 
continuing  in  the  person  of  the  survivors  (c) ;  whereas,  if  the  ap- 
pointment has  come  from  the  Court  of  Chancery,  the  office  deter- 
mines on  the  death  of  any  of  the  guardians  (d). 

Keasoning  from  the  analogous  cases  of  tutoiy  and  curatory,  Mr 
Forsyth,  in  1844,  indicated  an  opinion  that  survivorship  should  be 
held  to  be  an  implied  condition  in  trusts  (e).  He  appears  to  have 
considered  that,  in  those  cases  at  least  where  a  certain  number  of 
trustees  is  declared  to  be  a  quorum^  the  trust  should  endure  so  long  as 
a  quorum  can  be  got  to  act,  not>\'ith8tanding  the  faQure  of  some  of 

(a)  Erek.  1,  7,  30.  (d)  Bradshaw,  1  Ruas.  628 ;  HaUv. 

(b)  Scot  V.  Stewart,  7  April  1834,  7      Jones,  2  Sim,  41. 
W.  &  S.  211,  reversing  7  S.  330.  (e)  Foreyth,  Tr.  186  etseq, 

(c)  Eyre  Y,  Countess  of  Shaftesbury^ 
2  P.  W.  102. 
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the  trustees  by  death  or  non-acceptance.  The  question  was  after- 
wards considered  by  the  judges  of  the  Second  Division,  in  the  case 
of  Gordoria  Trustees  v.  Eglinton  (a).  A  trust  disposition  and  settle- 
ment having  been  executed,  conveying  property  to  certain  trustees, 
and  to  the  survivors  or  survivor,  it  was  afterwards  altered  by  a 
codicil,  wherein  certain  other  persons  were  nominated  trustees,  but 
without  any  provision  respecting  survivance.  The  trustees  made 
up  a  title  by  disposition  from  the  heir-at-law  in  favour  of  themselves 
as  trustees,  and  their  heirs  and  assignees.  It  was  held  that  the 
destination  in  the  codicil,  and,  a  fortiorij  the  destination  in  the  con- 
veyance by  the  heir-at-law,  must  be  construed  with  reference  to  the 
original  deed ;  and,  therefore,  that  the  original  destination  in  favour 
of  surviving  trustees  must  be  held  as  implied  in  subsequent  trans- 
missions. Hence  the  surviving  trustee  was  in  titulo  to  sell  the 
estate  and  to  grant  a  valid  disposition.  But,  further,  the  Lord  Jus- 
tice-Clerk Hope,  delivering  the  opinion  of  the  Court,  gave  a  general 
sanction  to  the  doctrine  of  survivorship  in  trusts.  "On  a  more 
general  ground,"  he  said,  "  I  apprehend  it  to  be  quite  clear  that  a 
conveyance  to  trustees,  whether  in  the  truster's  own  grant  in  a 
mortis  causa  deed,  or  in  any  conveyance  in  fulfilment  of  his  deed, 
is  a  grant,  when  it  is  not  otherwise  expressed,  to  the  trustees,  what- 
ever may  be  their  number,  and  does  not  fall  by  the  death  of  one  of 
them.  It  is  said  some  doubts  have  recently  been  thrown  on  this 
point.  Such  doubts  are  quite  unsoimd,  and  against  the  first  prin- 
ciple on  which  such  trusts  are  construed.  The  true  principle  is 
stated  by  Stair,  and  admits  of  no  doubt.  So  long  as  one  of  the 
trustees  is  alive  the  trust  subsists,  and  the  powers  can  be  compe- 
tently exercised  by  that  trustee."  Lord  Cockbum  thought  this 
point  "  not  free  from  doubt"  (6). 

In  the  subsequent  case  of  Findlay,  an  application  by  a  surviving  Reason  of  the 
trustee  for  the  appointment  of  a  factor,  on  the  ground  that  the  ap-  ^ 
pointment  was  a  joint  one,  and  did  not  contain  a  destination  to  sm*- 
A-ivors,  was  refused  by  the  First  Division ;  the  Lord  President  (Lord 
Colonsay)  observing,  "  I  think  that  in  a  testamentary  deed,  in  which 
trustees  are  appointed,  the  condition  of  survivorship  is  implied,  on  the 
principle  that  a  truster  prefers  that  any  one  of  the  trustees  nominated 

(a)  Gordon's  Trs.  v.   Eglinton,   17     (h)  13  D.  1385. 
July  1851,  13  D.  1381. 
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should  manage  the  estate  rather  than  a  judicial  factor'*  (a).  In  Eng- 
land, where  the  law  of  survivorship  in  trusts  has  been  long  established, 
the  same  explanation  has  been  given  of  the  principle ;  and,  accord- 
ingly, the  Courts  have  discountenanced  all  attempts  to  abridge  the 
generality  of  its  application  (b).  Thus  the  deeds  of  a  surviving 
trustee  will  be  upheld,  notwithstanding  that  the  trust  is  of  a  discre- 
tionary nature,  and  although  a  power  of  appointing  new  trustees  has 
not  been  exercised ;  and  even  when  the  last  surviving  trustee  is  a 
married  woman  (c). 

In  practice,  it  has  been  usual  in  Scotland  to  exclude  any  ques- 
tions as  to  survivorship,  by  extending  the  destination  in  the  trust 
deed  to  the  survivors  or  survivor  of  the  accepting  trustees ;  and 
where  a  quorum  is  appointed,  it  is  provided  as  a  general  rule,  and 
one  that  it  is  desirable  to  observe,  that  the  major  number  surviving 
and  accepting  from  time  to  time  shall  form  a  quorum.  Where  the 
destination  is  not  so  expressed — e.  g.^  where  the  trust  deed  declares 
simply  that  a  majority  of  accepting  trustees  shall  be  a  quorum — ^it 
may  be  asked  whether  a  majority  of  the  survivors  of  the  accepting 
trustees  would  be  suflScient  ?  We  think  it  would ;  on  the  ground 
that  the  nomination  is  not  joint ;  and  that  upon  the  death  or  resig- 
nation of  a  trustee  he  ceases  to  be  an  accepting  trustee,  because  he 
is  no  longer  a  trustee  at  all  {d). 

We  may  add,  that  when  the  authority  of  acting  trustees  comes  to 
rest  on  the  mere  implied  condition  of  survivorship,  it  is  desirable,  if 
possible,  to  obtain  the  consent  of  the  whole  surviving  trustees  to  all 
important  acts  of  administration,  where  their  number  has  been  re- 
duced below  that  of  the  quorum  limited  in  the  deed  of  settlement. 
In  the  event,  therefore,  of  a  trustee  refusing,  in  such  circumstances, 
to  concur  with  his  colleagues  in  necessary  acts  of  administration, 
they  might  find  it  necessary  for  their  own  security  to  raise  an  action 


(a)  Pet.  Findlay  if  Ors.,  30  June 
1855,  17  D.  1014. 

(b)  Per  Vice-Chancellor  Wood  in 
Lane  v.  Debenham^  17  Jur.  1005. 
"  If  I  were  to  lay  down  such  a  rule," 
he  observed,  "  it  would  come  to  this, — 
that  wherever  an  estate  was  vested  in 
two  or  more  trustees  to  raise  a  sum  by 
sale  or  mortgage,  you  must  come  to 
the  Court  on  the  death  of  one  of  the 


trustees."  And  the  survivor  may  sue 
the  solicitor  to  the  trust  for  an  account- 
ing, without  making  the  representa- 
tive of  the  deceased  trustee  a  party 
(Slater  v.  Wheeler,  9  Sim.  156). 

(c)  Lewin,  Tr.,  4th  Ed.  199. 

(rf)  But  see  BlimVs  Trs.  v.  jHopcV 
Trs.,  7  Feb.  1854, 16  D.  482,  and  cases 
cited  below,  as  to  powers  of  a  majority 
or  quorum. 
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to  compel  him  to  perform  his  duty,  as  was  done  in  Lynedoch  v. 
Ouckterlony  (a). 

It  would  seem  that  the  office  of  executor  also  survives.     In  the  Burvivoreidp 

in  £zeoutry. 

ordinary  case  of  a  simple  or  several  appointment  of  executors-no- 
minate, this  proposition  is  merely  a  particular  case  of  survivance 
amongst  testamentary  trustees,  executors-nominate  being  in  the 
strictest  sense  trustees  (6).  It  would  be  more  correct  to  say  that 
the  doctrine  has  been  extended  from  the  case  of  executors  to  trui»- 
tees  generally;  for  Lord  Stair  affirmed,  both  on  principle  and 
authority,  that  the  office  of  executry  descends  to  survivors.  Dis- 
tinguishing between  the  case  of  a  joint  authority  and  a  nomination 
of  executors  or  tutors,  without  mention  of  a  quorum,  he  says,  '^  A 
mandate,  inter  vivosy  giving  power,  it  is  strictly  to  be  interpreted  ; 
because  the  power  failing,  it  returns  from  the  mandator  to  the  man- 
dant  himself ;  but  a  power  given  by  a  defunct  in  contemplation  of 
death  cannot  return;  and,  therefore,  the  defunct  is  presumed  to 
prefer  all  the  persons  nominate  to  any  other  that  may  fall  by  course 
of  law''  (c). 

The  reasons  given  for  Lord  Stair^s  opinion,  and  for  the  judg-  Whether  the 
ment  in  Findlays  case,  quoted  above,  are  inapplicable  to  the  case  tends  to  the 
of  executors-dative ;  and  the  decision  of  the  House  of  Lords,  re-  tore-dative. 
fusing  to  extend  the  principle  of  survivorship  to  tutors-dative, 
naturally  tends  to  throw  doubt  on  the  title  of  surviving  executors- 
dative.  That  this  office  does  survive,  is,  however,  the  preferable 
opinion,  as  we  shall  immediately  shbw.  Tutors-dative,  it  may  be 
observed,  not  only  derive  no  authority  from  the  will  of  the  testator, 
but  they  have  not  even  a  vested  interest  in  the  property  which  they 
manage;  whereas  executors-dative  may  be  the  actual  proprietors 
— ^burdened  by  the  trust — of  the  deceased  person's  estate,  and  must 
continue  in  possession  until  divested  of  the  fee  by  one  or  other  of 
the  known  modes  of  transmission.  The  distinction  pointed  at  has 
been  recognised  in  the  law  of  England,  according  to  which  the  right 
of  executorship  and  administratorship  survives,  as  being  an  authority 
coupled  with  an  interest — ^while  the  committees  of  a  limatic's  estate, 
who  have  but  a  limited  authority,  retain  the  office  only  during  their 

(a)  Lynedoch   v.    Ouckterlony,    20  (6)  Bell's  Prin.  §  1899. 

Nov.  1832,  11  S.  60 ;  see  also  Adie  v.  (c)  Stair,  1,  12,  13  ;  3,  8,  59  and 

Mitchell,  19  Dec.  1835,  14  S.  185.  79. 
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joint  lives  (a).  Such  being  the  law  of  England  and  Ireland,  the 
results  of  establishing  an  opposite  doctrine  in  Scotland  would-be 
anomalous  and  inconvenient.  The  effect  of  the  Confirmation  of 
Executors  Act,  1858,  is  to  amalgamate  the  offices  of  executor  and 
administrator  in  the  different  parts  of  the  United  Eangdom,  and  to 
facilitate  the  administration  of  the  entire  personalty  as  one  estate. 
With  this  object,  it  has  been  provided  that  a  confirmation,  registered 
in  the  Court  of  Probate,  shall  have  the  like  force  and  effect  as  if 
probate  or  letters  of  administration  had  been  granted ;  from  which 
it  would  follow,  that,  if  the  decree  of  confirmation  were  to  become 
inoperative  in  Scotland — by  reason  of  the  death  of  one  of  the 
executors — it  must  still  subsist  as  a  title  to  the  surviving  executor  in 
England  and  Ireland,  although  utterly  nugatory  within  the  juris- 
diction in  which  it  was  granted.  Another  reason  for  believing  that 
the  office  of  executor-dative  survives  is,  that  the  surviving  executor 
must  still  be  preferable,  according  to  the  rules  of  succession,  to  all 
other  competitors.  We  may  add,  that  in  many  cases  there  would 
be  room  for  the  plea  of  dilectus  personcBy  as,  for  instance,  where 
confirmation  has  been  obtained  by  legatees  or  trust-disponees  not 
expressly  nominated  executors. 

The  administrative  machinery  of  a  trust  may  be  stopped  by  the 
accidental  reduction  of  the  acting  staff  below  the  minimum  number 
allowed  by  the  deed ;  by  the  failure  of  a  party  expressly  constituted 
a  8ine  qwi  non;  by  bankruptcy,  etc.  In  such  circumstances  the 
trust  may  be  wound  up  by  the  Court,  acting  through  a  judicial 
factor  (b). 


Section  III. 


TRUSTEES   ACT   BY   A   MAJORITY. 


Rule  peculiar 
to  Scotland. 


We  have  seen  that  the  concurrence  of  all  the  trustees  is  requi- 
site to  every  act  of  administration,  only  when  they  are  appointed 


(a)  Lewin,  Tr.,  4th  Ed.  198  ;  Hud- 
son V.  Hudson  (Rep.  t.  Talb.  129). 

(fc)  BeU^B  Com.  I.  31 ;  Pr.  §  1993, 
3  and  5  ;  and  Bce  iVi/ra,  Chapter  XIV. 


Section  II.  as  to  the  cases  where  au- 
thority has  been  given  to  a  sole  acting 
trustee  to  wind  up^  in  the  absence  of 
his  colleagues. 
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"  jointly."  This  is  the  rule  of  the  English  law  as  regards  all  pri- 
vate tmsts  (a)  ;  but  in  Scotland,  trustees,  like  jurymen,  are  sup- 
posed to  be  capable  of  arriving  collectively  at  a  sound  conclusion, 
notwithstanding  differences  of  individual  opinion.  Accordingly,  a 
simple  or  indefinite  nomination  is  qualified  by  the  implied  condition 
that  the  resolution  of  the  majority  binds  the  whole  body  in  all  mat- 
ters of  ordinary  administration. 

By  the  Ist  section  of  the  Trustee  Act,  1861,  it  is  enacted  that  Statutory  Pro- 
vision as  to 
all  trusts  constituted  by  virtue  of  any  deed  or  local  Act  of  Parlia-  Quorum. 

ment  under  which  gratuitous  trustees  are  nominated,  shall  be  held, 
unless  the  contrary  be  expressed,  to  include  a  provision  that  the 
majority  of  the  trustees  accepting  and  surviving  shall  be  a  quo- 
rum (b).  The  enactment  in  question,  however,  does  not  relieve  us 
from  the  necessity  of  investigating  the  common  law  powers  of  trus- 
tees to  act  by  a  quorum,  for  it  is  more  than  doubtful  whether  the 
provisions  of  the  Act  can  be  held  to  apply  to  subsisting  trusts.  As 
regards  the  action  of  trustees  by  resolution  of  a  majority,  it  is  easy 
to  show  that  the  statute  is  merely  declaratory  of  the  common  law 
rule  of  administration. 

The  earlier  authorities  are  not  very  definite,  nor  quite  consistent.  Whether  Exe- 

,  1  cutora  can  act 

Liord  Stau*  affirms  that  co-executors  cannot  pursue  unless  '^  concur-  by  a  majority. 
ring  or  called ;"  adding,  however,  that  "  if  any  of  the  executors  con- 
firmed will  not  concur  and  contribute  equal  pains  and  expense,  the 
pursuit  will  be  sustained  without  him"  (c).  In  an  early  case,  where 
the  testator  "  settles  the  remainder  of  her  goods,  etc.,  upon  her  exe- 
cutors after-named,  to  be  applied  and  disposed  of  in  such  manner 
as  the  survivors  or  survivor  of  them  shall  think  fit,  and  nominates 
A.,  B.,  and  C,  executors  of  this  her  last  will  and  testament,"  action 
was  sustained  at  the  instance  of  a  majority  of  the  executors  (d  ) ; 
and  it  had  been  previously  held  that  one  executor  could  not  do  dili- 
gence on  a  bond,  ^^  except  all  the  rest  should  either  concur  in  the 
pursuit  or  else  should  refuse  to  assist,  and  that  they  were  excluded 
from  their  office"  («).  Erskine  lays  down  the  principle,  that  exe- 
cutors hold  office  pro  indiviso  (/)  ;  but  in  the  chapter  on  Manda- 

(a)  Lewin,  Tr.,  4th  Ed.  197.  1764,  M.  14690 ;  overruling  IngUs  t. 

(b)  24  &  25  Vict.  cap.  84,  §  1.  Mirrie,  1738,  M.  14690. 

(c)  Stair,  3,  8,  58.  (e)  v.  L.  Lag,  1634,  M.  14689  ; 

(d)  Grant    v.    CampbeWs    Reps.,      and  see /rami7/o»,  1685,  M.  14686. 

(/)  Ersk.  3,  9,  40. 
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tones  he  says  that  the  rule  "  ought  not  to  be  rigorously  extended  to 
steps  taken  by  a  lesser  number,  in  points  consisting  merely  in  form, 
or  to  such  acts  as  are  a  necessary  consequence  of  what  had  been  be- 
fore resolved  at  a  full  meeting''  (a). 

It  is  not  therefore  quite  clear  whether  our  law,  as  now  admini- 
stered, recognises  any  difference  between  trustees  and  executors  as 
regards  the  right  of  acting  by  a  majority.  In  the  case  of  trustees 
who  are  also  executors,  there  is  no  longer  any  room  for  doubt  as  to 
the  common  law  right  of  the  majority  to  execute  the  trust.  Ac- 
cordingly, where  three  gentlemen  were  made  trustees  for  appoint- 
ing to  a  bursary,  and  an  appointment  was  made  by  two  of  their 
number,  the  Court  held,  "  That  the  nomination  being  indefinite,  the 
majority  were  entitled  to  act  in  the  necessary  absence  of  the  other 
examinator^'  (6).  And  in  the  more  recent  cases  of  WCullach  v. 
Wallace  (c),  andBlissefs  Trustees  v.  Hopis  Trustees  (d),  the  Court 
unanimously  found  that  a  majority  of  accepting  trustees  had  a  title 
to  pursue  actions  on  behalf  of  the  trust,  although  no  quorum  was 
specified.  In  the  last  case.  Lord  Rutherford  observed,  "  Under  a 
trust  of  this  nature,  which  gives  the  trust  not  only  to  the  persons 
named  generally,  but  to  the  acceptors  or  survivors  of  them,  I  have 
no  doubt  that  implies  power  in  the  majority  to  act,  but  especially 
against  one  of  their  own  number  who  is  recusant"  (e).  A  voluntary 
association  or  committee  is  also  entitled  to  act  by  a  majority  (/). 
Executors  may  And  executors  uot  clothed  with  the  powers  of  trustees  are  entitled 

sue  separately  ,      „        ,     . 

for  theiV  to  sue  Separately  for  their  own  shares. 

SuccessioQ.  Thus,  in  M}Targeis  case,  it  was  held  that  an  executor-nominate 

was  entitled  to  sue  the  representatives  of  another  executor  for  his  share 
of  the  succession ;  and  this,  although  a  third  executor,  who  had  not 
intromitted,  refused  his  concurrence  (g).  In  Rogersonv.  Barker  (A), 
an  action  of  count  and  reckoning  was  raised  by  six  co-executors 
against  a  partner  of  the  deceased ;  and  two  of  them  having  af ter- 


(a)  Erak.  3,  3,  34. 
(6)  Campbell  v.  M^Intyre^  12  June 
1824,  3  S.  126. 

(c)  M'Culloch  y.  Wallace,  12  Nov. 
1846,  9  D.  32. 

(d)  Blissefs  Trs.  v.  Hope's  Trs.,  7 
Feb.  1854.  16  D.  482. 

(€)  16  D.  485. 


(/)  ^V^  &  Kinross  By,  Co.  v. 
Deas,  4  Jan.  1859,  21  D.  187. 

(g)  M'Target  v.  M'Target,  12  May 
1829,  7  S.  591,  explained  by  Lord 
Medwyn  in  Torrance  v.  Bryson,  infra. 

(h)  Rogerson  v.  Barker,  9  Mar. 
1883  (heard  27  Feb.),  H  S.  563. 
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wards  executed  a  disposition  omnium  bonorum^  on  the  motion  of  the 
defenders  the  action  was  dismissed,  in  so  far  as  the  bankrupt  executors 
were  concerned.  An  objection  having  been  afterwards  taken,  that 
the  title  of  the  four  continuing  executors  was  bad,  in  respect  that 
it  was  necessary  for  the  whole  body  of  original  executors  to  sue 
collectively,  Lord  Corehouse,  after  advising  with  the  Court,  repelled 
the  objection.  Lord  Medwyn,  commenting  on  this  case,  said  that 
the  circumstance  that  the  action  was  originally  raised  in  the  names 
of  the  bankrupt  executors,  was  immaterial,  and  that  the  decision 
would  have  been  the  same  if  these  two  had  been  denuded  of  their 
right  (by  the  disposition)  before  action  was  raised,  and  they  and 
their  trustees  had  refused  to  concur  (a).  And  in  Torrance  v.  Bry- 
son  (J),  in  which  the  previous  authorities  were  carefully  considered, 
the  right  of  one  out  of  a  plurality  of  executors  to  sue  his  co-execu- 
tor for  his  share  of  the  succession  was  unanimouslv  a£Srmed;  Lords 
Moncreiff  and  Medwyn  holding  that  he  might  have  sued  a  stranger 
to  the  same  extent,  in  the  event  of  his  co-executors  refusing  to  con- 
cur. But  it  has  never  been  decided  that  a  limited  number,  being  a 
majority,  of  the  executors  can  sue  for  the  whole  debt ;  though  it 
would  obviously  be  expedient  to  establish  this  as  a  rule  applicable 
both  to  trustees  and  executors,  seeing  that  in  practice  the  two  offices 
are  almost  invariably  conjoined. 

Wtere  no  quonim  is  named,  it  rather  appears  that  acts  of  ex-  ^^^^jl 
traordinary  administration,  as  the  alienation  or  ultimate  distribu-  requisite  to 

•^  '  ^  ^  acts  of  extra- 

tion  of  the  whole  trust  estate  (c)  will  not  be  valid  without  the  concur-  ordinary  ad- 

^  '  nunistration. 

rence  of  all  the  accepting  trustees.  When  the  number  of  the  trustees 
is  reduced  to  two,  it  is  obvious  that  both  must  concur  in  everything, 
as  the  trust  then  practically  resolves  into  a  joint  appointment  (rf). 

(a)  Vide  4  D.  74,  in  Torrance  v.  In  England  the  consent  of  the  whole 
Bryson^  infra.  body  of  trustees  appears  to  be  requisite 

(b)  Torrance  v.  Bryson^  24  Nov.  to  all  acts  of  administration,  even  to 
1841,  4  D.  71.  the  authentication  of  receipts,  unless 

(c)  Ersk.  supra ;  Freen  v.  Beveridge^  special  powers  are  conferred  on  the 
28  June  1832,  10  S.  727  ;  but  see  ob-  majority  (Hall  v.  Franck,  11  Beav. 
servations  of  Lord  Pr.  McNeill  on  this  519,  18  L.  J.  Ch.  364,  where,  however, 
case  in  Blissefs  Trs,  v.  Hope's  Trs.,  the  objection  was  that  the  receipt  was 
supra ;  Pet.  Wylie^  28  June  1860,  12  signed  by  one  only  of  two  co-trustees). 
D.  1110 ;  Scott  V.  Reid,  16  Feb.  1822,  But  trustees  for  charitable  or  public 
1  S.  332.  trusts  may  act  by  a  majority  (Lewin, 

(d)  Moffat  V.  Robertson,   31   Jan.      Tr.,  4th  Ed.  197). 
1834,  12  S.  376,  per  Ix)rd  Corehouse. 
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cient for  all 
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Where  a  quorum  is  provided  for,  it  is  necessar}'  ttat  the  required 
number  should  not  only  attend  the  meetings,  but  also  consent  to 
the  acts  of  the  trustees  (a).  A  quorum  may  consist  either  of  a 
fixed  proportion  of  the  trustees — ^usually  a  majority— or  pf  a  definite 
number.  In  the  former  case,  it  is  understood  that  a  majority  of 
the  accepting  and  acting  trustees,  although  less  than  a  majority  of 
those  nominated,  constitutes  a  quorum ;  but  to  prevent  disputes, 
the  provision  is  usually  so  expressed  in  the  settlement.  In  an  action 
in  which  two  of  the  accepting  trustees  were  called  as  defenders,  it 
was  held  that  a  majority  of  the  remainder  were  entitled  to  sue  as 
trustees  (6).  Where  the  quorum  consists  of  a  definite  number,  as 
three,  and  only  two  survive,  the  Court  will  appoint  a  factor  (c). 
And  where  only  a  quorum  of  three  remained,  and  they  differed, 
action  was  sustained  at  the  instance  of  two  against  the  recusant 
trustee,  to  compel  him  to  concur  in  signing  a  discharge ;  the  Court 
holding  that  the  trustee  was  bound  to  submit  to  the  will  of  the 
majority,  unless  he  had  conceived  the  loan  to  be  an  improper  trans- 
action,  in  which  case  he  ought  to  have  complained  to  the  Court  (d). 
A  declaration  that  the  majority  shall  form  a  quorum,  does  not 
prevent  the  trust  continuing  in  the  persons  of  two  trustees  («),  who 
in  that  case  must  act  jointly  (/),  or  even  in  the  person  of  a  sole 
accepting  or  stuviving  trustee. 

It  has  been  doubted  whether  acts  of  extraordinary  administra- 
tion, as  the  exercise  of  a  power  of  sale,  are  valid  when  executed  by 
a  majority,  even  when  the  trust  deed  declares  the  majority  to  be  a 
quorum  (g).  When,  as  in  the  Bankruptcy  Act,  the  consent  of  a 
majority  in  number  and  value  of  the  creditors  is  required  to  validate 
a  transaction,  the  proviso  will  be  strictly  enforced ;  and  so  the  Court 
haa  reduced  a  trustee's  certificate  for  the  bankrupt's  discharge, 
because   the  signature  of  one  of  the  parties  whose  consent  was 


(a)  Beirs  Pr.,  ut  supra ;  Lynedoch 
V.  Ouchterlony,  16  Feb.  1827,  5  S.  358. 
As  to  powers  of  a  quornm  of  tutors, 
see  Fraser,  Pers.  Rel.  102,  and  cases 
there  cited. 

(b)  Shanks  v.  Aitken,  4  Mar.  1830, 
8  S.  639. 

(c)  Ireland  Y.  Glass,  18  May  1833, 
11  S.  626. 

(d)  Lynedoch  v.  Ouchterlony,  sxipra. 


See  Gumming  v.  Hay,  28  Feb.  1834, 
12  S.  508 ;  and  Lord  Wood^s  opinion 
in  Logan  v.  Meiklejohn,  5  D.  1072. 

(6)  Laird  v.  Miln,  7  Dec.  1883,  12 
S.  187. 

(/)  HerioVs  Trs.  v.  Fyffe,  8  Mar. 
1836,  14  S.  670. 

(g)  Scott  V.  Reid,  16  Feb.  1822,  1 
S.  332,  where  a  bill  was  passed  to  try 
the  question. 
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necessary  to  make  up  the  statutory  majority  had  not  been  adhibited 
to  the  concurrence  (a), 

Althou£ch  no  act  or  proceeding  of  the  trustees  collectively  can  be  Minority  nuiy 

^  r  -&  ^  .  ,  .     defend  them- 

valid  unless  assented  to  by  at  least  a  majority  of  their  number^  it  selves  and 
is  equally  clear  that  a  minority,  or  one  of  two  joint  trustees,  are  Estate, 
entitled  to  raise  actions  in  their  character  as  individual  trustees, 
where  this  is  necessary  either  for  the  protection  of  the  estate  or  for 
their  own  exoneration  (b).  As  an  example  of  the  first  class  of 
cases,  we  may  mention  that  of  Reid  v.  Maxwell  (c),  where  the  Court 
passed  a  note  of  suspension  and  interdict  at  the  instance  of  a 
minority  of  trustees,  to  prevent  the  majority  from  carrying  into 
effect  a  resolution  passed  at  a  meeting  of  trustees,  by  which  they 
proposed  to  assume  additional  trustees,  and  which,  it  was  alleged, 
was  objectionable  and  had  been  brought  about  by  unfair  means 
and  concealment.  And  in  the  case  of  Taylor  v.  Noble  (cQ,  it  was 
found  that  one  of  two  joint  trustees  was  entitled  to  raise  a  multiple- 
poinding  in  the  name  of  both,  and  to  insist  therein  to  the  effect  of 
obtaining  his  own  exoneration.  But  after  a  majority  of  trustees, 
by  whom  an  action  has  been  raised  on  behalf  of  the  trust,  agree  to 
abandon  the  suit,  an  individual  trustee  is  not  entitled  to  insist  in  it 
to  the  extent  of  his  own  interest  under  the  trust ;  though  his  right 
to  raise  a  separate  action  may  be  reserved  (e). 

When  a  corporation  is  associated  with  other  parties  in  the  Corporation, 
management  of  a  charity,  it  may  be  doubted  whether  the  corpora-  Members  vote 
tion,  being  a  distinct  person  in  law,  is  entitled  to  more  than  a  single  i^S^iy^  ^^  " 
collective  vote.    In  such  cases,  the  Court  will  not  interfere  with 
the  established  custom  of  voting,  if  it  is  of  long  standing.     So  it 
was  decided  where  the  usage  had  been  for   ^^the  minister  and 
remanent  members  of  the  kirk-session  "  to  vote  collectively,  under 
a  destination  to  them  and  certain  individuals  (/).     But  where  the 
destination  is  to  the  heritors,  minister,  and  kirk-session  of  a  parish, 
each  individual  is  entitled  to  a  separate  vote ;  because  a  parish  is 

(a)  Wylie  ^  Lochhead  v.    Young,  (d)  Taylor  v.  Noble,  24  Nov.  1836, 

24  Feb.  1869,  21  D.  677.  14  S.  818. 

(6)  Scott  V.   Reid,  and   Logan  v.  (e)  Coulter  v.   Forrester,  11  June 

Meiklejohn,  supra  ;    BlisseVs   Trs.  v.  1823,  2  S.  387. 

Hope's  Trs,,  16  D.  482.  (/)  Halden  v.  Rhymer,   1707,'  M. 

(c)  Reid  V.  Maxwdl,  6  Feb.  1852,  2387  ;  Pet.  Leslie,  9  June  1814,  F.  C. 
14  D. 449. 
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itself  a  corporation^  of  which  the  minister  and  kirk-session  are  in* 
dividual  members  (a).  And  where  money  was  bequeathed  to  a 
district  of  a  parish,  to  be  under  the  management  of  the  patrons  or 
overseers  of  the  poor  of  said  placej  it  was  held,  notwithstanding  an 
adverse  usage  of  eighty  years,  that  the  heritors  of  the  whole  parish 
were  entitled  to  a  joint  management  along  with  the  kirk-session, 
and  not  merely  the  heritors  of  the  particular  district  (b). 
Trust  not  Where  the  management  is  vested  in  the  individual  members  of 

affected  by  ^         ^  ^        ,  .  •  i     i_ 

change  in  Con-  a  Corporation,  in  conjunction  with  other  parties,  and  the  constitu- 

stitution  of  ./.I  '        '       p  11  J  1  i.r-L 

Corporation,  tion  of  the  corporation  is  afterwards  changed,  or  the  numt)er  of  the 
corporators  increased, — the  right  of  acting  and  voting  will  continue 
with  the  whole  members  of  the  new  corporation  (c),  unless  the 
number  of  the  trustees  is  expressly  limited  by  the  deed  of  constitu- 
tion (d).  And  where  the  statutes  of  an  hospital  devolved  certain 
duties  on  one  of  the  deacons  of  the  incorporated  trades,  who  were 
ex  ojfficio  members  of  the  Town  Council  of  Edinburgh,  and  as  such 
governors  of  the  hospital,  it  was  found  that  the  deacons  were  no 
longer  entitled  to  a  share  in  the  management,  after  they  had  been 
deprived  by  the  Burgh  Reform  Act  of  their  seats  in  the  Town 
Council  (e).  By  3  &  4  Will.  IV.,  §§  20  &  23,  provision  is  made 
for  the  continuance  of  trusts  vested  in  municipal  corporations  under 
the  old  constitution.  Where  any  trust  is  conferred  on  members  of 
the  municipal  corporation,  under  the  denomination  of  ^^  old  provost, 
old  bailie,  or  old  dean  of  guild,  or  of  merchant  or  trades  bailies,  or 
merchant  or  trades  councillors,"  the  reformed  town  councils  are 
required  to  elect  trustees.  If,  on  the  other  hand,  the  trust  is 
vested  in  office-bearers  of  trading  corporations,  without  reference 
to  their  municipal  character,  the  right  of  management  is  continued 
to  such  office-bearers. 

(a)  E.  of  Galloway  v.  Kirk-Session  (d)  Gov,  of  Gordon's  Hospital  v. 
of  Dairy,  22  Feb.  1810,  F.  C.                    Min.  of  Aberdeen,  8  July  1831,  9  S. 

(b)  Cardross,  1789.     See  note  to      909. 

case  of  E.  of  Galloway,  supra.  (e)  Trades  of  Edinr.   v.    HerioVs 

(c)  IncorporaUd  Trades  of  Edinr.      Hospital,  3  June  1836,  14  S.  873. 
V.  Go9.  of  HerioVs  Hospital,  14  S.  879, 

per  Lord  Pres.  Hope. 
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A  tmstee  has  no  power  at  common  law  to  devolve  the  trust  Consequence 

,  of  irregular 

upon  other  parties  (a).  Care  must  therefore  be  taken,  in  the  exer-  Devolution. 
cise  of  powers  of  assumption,  not  to  deviate  from  the  conditions  of 
the  power,  else  the  nomination  may  be  reduced  as  a  devolution.  If 
trustees  should  unfortunately  convey  the  property  to  successors  in 
circumstances  or  under  conditions  unauthorized  by  the  deed  of 
settlement,  the  consequences  may  be  serious.  Not  only  will  the 
conveyance  be  null,  as  amounting  to  a  devolution  of  the  trust ;  but 
every  act  of  the  new  body  is  liable  to  be  set  aside  as  irregular  and 
ultroneous.  Meanwhile  the  trust  will  be  held  to  subsist  in  the 
persons  of  the  surviving  original  trustees,  who  will  therefore  be  made 
responsible  for  any  loss  which  may  have  been  sustained  through  the 
maladministration  of  their  successors ;  and  before  they  can  proceed 
to  execute  a  valid  deed  of  assumption,  or  to  dispose  of  the  property 
in  fulfilment  of  the  purposes  of  the  trust,  it  will  be  necessary  to  clear 
the  title  by  raising  an  action  of  reduction  of  the  illegal  deed  of  con- 
veyance (b). 


(a)  Stair,  I.  12,  6  &  7  ;  Ersk. 
3,  3,  34;  Freen  v.  Beveridge,  28  June 
1832,  10  S.  727 ;  Rennie  v.  Ritchie^ 
25  April  1846,  4  BeU,  221 ;  Ferrie  v. 
Baird,  and  Davidson  v.  Mackenzie, 
infra,  Li  England,  the  maxim  '^  de- 
legatus non  potest  delegare^'  was  at 
one  time  applied  to  the  actings  of  trus- 
tees in  a  spirit  of  blind  and  ruthless 
adherence  to  the  literal  text.  The  sup- 
posed fascination  exerted  over  the  legal 
mind  by  the  antithetical  terminations 
*'  -atusy  -are,^''  of  the  phrase,  is  the  sub- 
ject of  a  characteristic  episode  in  Ben- 
tham's  Principles  of  Legislation.  The 
maxim  is  still  so  far  in  viride  obser- 
vantia  that  a  trustee  cannot,  as  in 
Scotland,  depute  the  active  manage- 
ment of  the  estate  to  a  factor ;  but  he 
may  now  transmit  money  to  a  co-exe- 


cutor, or  other  confidential  person  at  a 
distance,  for  the  purpose  of  distribu- 
tion, without  being  held  responsible  for 
loss  (Lewin,  Tr.,  4th  Ed.  194),  or 
employ  a  steward  in  case  of  necessity, 
at  the  risk  of  the  estate.  Necessity, 
said  Lord  Cottenham  in  Clough  v. 
Bond  (3  M.  &  C.  497,  8  L.  J.  Ch.  61), 
would  include  the  regular  course  of 
business.  Yet  in  that  very  case  the 
Lord  Chancellor  held  the  represen- 
tatives of  a  party  liable  for  the  loss 
of  trust  money,  deposited  in  bank  in 
the  joint  names  of  one  trustee,  and  of 
the  husband  of  the  other,  on  the 
ground  that  the  husband  had  no  right 
to  interfere.  So  strictly  is  delegation 
prohibited. 

(6)  Freen  v.  Beveridge,  supra. 
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Eiunpies.  ThuSy  where  a  person  has  acted  as  trustee  without  a  sajfficient 

title,  he  will  not  be  allowed  to  recover  from  the  estate  snms  which 
he  has  advanced  to  beneficiaries,  except  in  so  far  as  thej  were  made 
out  of  the  annual  proceeds  of  the  property,  and  in  accordance  with 
the  directions  of  the  truster  (a).  Where  a  power  was  given  to 
supply  places  in  the  trust,  vacant  by  death  or  non-acceptance — and 
there  were  two  such  vacancies — ^an  assumption  of  three  new  trus- 
tees was  found  void  as  to  aU  the  three,  the  Court  having  no  means 
of  deciding  which  of  the  three  had  been  nominated  under  the  trust 
powers  (b)*  In  another  case,  where,  under  a  general  power  of 
assumption,  additional  trustees  were  assumed  by  one  of  two  accept- 
ing trustees,  without  the  concurrence  of  his  colleague,  who  had 
refused  to  act,  it  was  held  that  the  assumption  was  tdtra  viresy  and 
that  the  trustees  so  assumed  had  no  title  to  pursue  an  action, 
though  they  had  acted  for  several  years  without  challenge  in  the 
administration  of  the  trust  (c).  But  Lord  Mackenzie  said  that  the 
question  was  still  open,  whether  homologation  of  the  deed  by  the 
recusant  trustee  might  not  have  validated  the  appointment,  that 
plea  not  having  been  raised  on  record.  The  Court  will  award 
sequestration  of  a  trust  estate  pending  a  dispute  as  to  the  title  of  the 
trustees  to  administer  (d).  Where  a  power  is  given  of  appointing 
new  trustees  in  place  of  others  who  may  have  died  or  resigned,  it 
would  not  be  advisable  to  appoint  less  than  the  full  complement. 
But  such  powers  ought  to  be  framed  in  terms  which  entitle  the 
surviving  and  accepting  trustees  to  nominate  as  many  additional 
trustees  as  they  may  consider  expedient. 

Assumed  TroB-         In  practice  it  is  understood  that  a  power  to  assume  new  trustees 

tees  h&ye  not 

the  powers  of  does  uot  entitle  the  assimied  trustees  to  exercise  the  office  of  execu- 
tor. And,  accordingly,  the  Commissary  Courts  will  not  grant  con- 
firmation in  favour  of  assumed  trustees. 

(a)  Herioes  Trs,  v.  Fyffe,  8  Mar.  (d)  Home  v.  Hunter,  7  Mar.  1833, 

1836,  14  S.  670.  11  S.  638;  see  M'Taggarfs  Rep,  v. 

(6)  Ferrie  t.  Baird,  31  May  1834,  Robertson,  26  Jan.  1834,  12  S.  338 ; 

12  S.  672.  Flucker  v.  Noble,  24  May  1836,  14 

(c)  Davidson  v.  Mackertzie,  9  July  S.  817. 
1836,  13  S.  1082. 


Executors. 


[    241    ] 


CHAPTER   XIII. 

OF  THE  VESTING  OF  THE  OFFICE  OF  TRUSTEE  BY 
ACCEPTANCE,  AND  OF  DISCLAIMER. 

The  relation  of  truster  and  trustee  is  completed  by  acceptance  (a).  ^Sm^kSw?'^ 
Assuming  that  the  trustee  is  qualified,  he  ought,  af t^  the  trust  has  °'  di«ji»in>. 
become  operative,  to  make  up  his  mind  without  delay,  whether  or 
not  he  should  accept  of  the  office.  It  can  scarcely  be  necessary  to 
say,  that  legal  advice  will  be  of  little  or  no  service  in  settling  a 
question  of  this  nature.  Indeed,  the  only  advice  which  a  lawyer 
could  give  to  his  client,  looking  strictly  to  the  interests  of  the  latter, 
would  be,  never  under  any  circumstances  to  accept  a  trust.  The 
duties  of  trusteeship,  accordingly,  are  usually  undertaken  from  mo- 
tives in  which  self-interest  haa  little  concern.  While  the  legal 
adviser  may  not  consider  it  necessary  to  dissuade  his  client  from 
accepting  the  trusteeship,  it  will  still  be  his  duty  to  guard  against 
the  possibility  of  allowing  any  doubt  to  exist  in  regard  to  the  fact  of 
acceptance,  and  to  take  care  that  the  resolution  of  the  trustee, 
whether  to  act  or  to  abstain  from  acting,  should  be  expressed  in 
writing  (6).  The  acceptance  or  declinature  of  trustees  of  testamen-  Gonstitation  of 
tary  settlements  is  usually  declared  at  the  meeting  held  after  the  ceptance. 
funeral,  which  the  parties  named  as  trustees  are  asked  to  attend, 
when  the  settlements  are  read,  and  directions  given  for  carrying  the 
trust  into  execution.  If  the  trust  is  accepted  by  a  majority  of  the 
number  entitled  to  act,  the  fact  will  be  embodied  in  the  minute  of 
proceedings.  It  is  usual  also  at  this  meeting  to  appoint  an  agent 
or  factor. 

(a)  See  Stair,  1,  12,  5.  be  defined  by  a  declaration  of  non-ac- 
(h)  ^^  Practically  it  is  an  advisable  ceptance  on  the  part  of  those  who  de- 
precaution,"  says  Bell  (Com.  1.  81,  cHne;  or  who  even  in  the  meantime 
note  4),  ^^  where  the  majority  of  the  abstain  from  acting,  reserving  in  this 
trustees  are  named  as  a  quorum,  that  last  case  power  to  resume  their  place 
the  number  of  trustees  accepting  should  afterwards. " 
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The  minate  of  acceptance  ought  to  be  signed  by  all  the 
accepting  trustees ;  and  if  any  of  the  trustees  have  resolved  not  to 
accept,  the  declinature  should  also  be  minuted  and  authenticated  bj 
the  non-accepting  trustees.  A  minute  of  acceptance  or  declinature, 
or  both,  is  frequently  in  practice  endorsed  on  the  deed  constituting 
the  trust,  and  recorded  along  with  it.  The  neglect  of  these  precau- 
tions has  given  rise  to  many  difficult  questions,  both  with  reference 
to  such  acts  as  amount  to  constructive  acceptance,  and  also  as  to  the 
effect  of  delay  in  precluding  the  party  from  afterwards  assuming  the 
office  of  trustee.    These  cases  we  shall  proceed  to  examine. 


Section  I. 


OP  ACCEPTANCE  OP  THE  TRUST. 


CofutmefciTe 
AoceptoDceu 


As  to  Loeut 
PamteniiK 
after  Informal 
Acceptance. 


A  trustee  may  signify  his  acceptance  either  by  signing  a  minute 
or  other  document  to  that  effect,  or  by  completing  a  title  in  his  per- 
son to  the  trust  estate;  by  representing  himself  as  a  trustee  to 
parties  who  have  dealings  with  the  trust ;  by  executing  any  power 
conferred  by  the  truster ;  or  finally  by  acting  as  trustee,  or  permitting 
his  name  to  be  used  as  a  party  to  the  trust.  If  a  trustee  knows  of 
his  appointment  to  the  office,  and  allows  any  considerable  time  to 
elapse  without  disclaiming  it,  very  slight  indications  of  acquiescence 
in  the  management  will,  in  the  absence  of  proof  to  the  contrary, 
create  a  presumption  that  he  has  accepted  (a). 

L  Express  Acceptance  of  the  Offices  of  Trustee  and  Executor. 

Written  acceptance,  although  usually  expressed  by  way  of 
minute^  may  also  be  by  letter.  Though  a  signed  minute,  not  holo- 
graph, may  be  good  evidence  of  any  ordinary  resolution  of  the 
trustees,  it  is  more  than  doubtful  whether  such  a  document,  not  homo- 
logated, could  be  held  sufficient  to  establish  acceptance  against  a 
trustee  resiling  dehito  tempore^  so  as  to  infer  liability  for  the  future 
acts  and  deeds  of  his  co-trustees.  Where  the  acceptance  is  by  letter, 
it  has  been  held  that  there  was  locus  pomitentice ;  the  trustee  having 

(a)  Wise  v.  Wise,  2  Jones  &  Lat.      1833,  US.  292;  Logan  v.  MeikU- 
403.    See  also  Patd  v.  Boyd,  22  Jan.     john,  26  May  1843,  5  D.  1066. 
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withdrawn  before  any  steps  had  been  taken  in  consequence  of  his 
provisional  acceptance.  But  a  trustee  will  not  be  allowed  to  recede 
from  his  acceptance  if  he  have  actively  interfered  in  the  manage- 
menty  as  by  corresponding  with  his  co-trustees  on  the  affairs  of  the 
trust ;  or  by  giving  directions  for  the  recovery  of  debts  (a) ;  or  by 
attending  a  meeting  of  the  trustees,  and  concurring  in  the  appoint- 
ment of  a  factor  (6).  And  where  trustees,  who  were  also  nomi- 
nated tutors  and  curators,  had  ^ven  instructions  to  raise  a  summons 
for  making  up  inventories  of  the  minor's  property,  they  were  not 
allowed  to  disclaim  the  character  of  tutors-nominate,  although  no 
procedure  had  followed  on  the  sunmions,  and  the  minute  declaring 
their  acceptance  of  the  office  was  unsigned  (c).  Bat  it  would  seem 
that  if  the  trustee's  intromissions  have  been  merely  of  a  formal 
nature,  he  is  entitled  to  retire  from  the  trust,  with  leave  of  the 
Court  of  Session,  or  with  the  consent  of  his  co-trustees  (d)y  al- 
though he  may  not  be  in  a  position  to  disclaim  the  trust,  at  his 
own  hand.  But  such  a  renunciation,  when  competent,  must  be  by 
deed  (e), 

A  trustee  must  be  presiuned  to  have  accepted,  if  he  make  up  Acoeptanoe  by 
titles  in  his  person  under  the  trust  disposition  (/).  For  the  law  will  Titim  to^^ 
not  permit  him  to  accept  the  conveyance,  except  under  burden  of 
the  trust  which  is  the  condition  of  the  grant.  The  judgment  in 
Paul  V.  Boydy  referred  to  by  Mr  Forsyth,  as  throwing  doubt  upon 
this  doctrine  (g)y  merely  asserted  that  an  instrument  of  sasine  is 
not  conclusive  and  irrefragable  evidence  of  the  fact  of  sasine  having 
been  given  to  the  disponee.  If  he  can  prove  that  the  notary  who 
executed  the  instrument  in  his  favour  acted  without  authority,  then 
there  is  evidence  to  the  Court  that  the  trustee,  in  point  of  fact,  had 
not  entered  into  possession,  and  had  not  in  that  way  given  proof  of 
having  undertaken  the  trust.  But  we  apprehend  that  trustees 
could  not  more  effectually  signify  their  acceptance  of  a  trust  of 

(a)  Davidson  v.  Mackenzie,  9  July  (e)  Davidton  v.  Mackenzie,  9  July 

1836,13  8.1082;  Marshalls Y.Milne,  1836,  13  S.  1082,  per  Lord  Gillies, 

1677,  1  Br.  Sup.  780.  1088. 

(6)  Logan  v.  MdkUjokn,  supra.  (/)  Cumming   v.    Hay,    28    Feb. 

(c)  MoUison  v.  Murray,   19  Dec.  1834,  12  S.  608. 

1833,  12  S.  237.  (g)  Paul  v.  Boyd,  22  Jan.  1833, 

(d)  Logan  y.  Meikkjohn,  per  Lords      11  S.  292 ;  Forsyth,  Tr.,  p.  72. 
J.-Cl.  Hope  and  Wood,  6  D.  1072-3. 
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AooflpteoM  of 
Tnutenfor 


AccoptoiMio  by 
ActingMEze- 
enlor. 


Whether  one 
nmy  accept  the 
Trusteeship 
and  decline  the 
Execntry. 


heritable  property,  than  by  recording  a  sasine  or  notarial  instrament 
in  their  faTonr.  Then,  with  respect  to  moveable  property,  any 
person  obtaining  confirmation  as  executor  becomes  a  trostee  for  all 
omcemed  (a) ;  and  a  fortiorij  an  exeent<^-nominate,  who  confirms 
as  genera]  disponee  under  a  trost  deed,  mnst  be  boond  to  cany  oat 
the  purposes  of  the  tmsL  The  same  result  wiU  follow  from  his 
taking  out  probate;  and  where  probate  is  taken  in  terms  of  the 
21  &  22  Vict.  cap.  56,  it  is  immaterial,  with  reference  to  liabi- 
lity, whether  the  property  to  be  administered  to  is  wholly  in  England 
or  partly  Scotch ;  because  an  executor-nominate  is  equaUy  bound 
by  the  law  of  England,  as  of  Scotland,  to  execute  the  purposes  of 
the  trust,  if  he  prove  the  wiU  (6). 

Sometimes  no  more  than  a  light  of  action  is  vested  in  trustees, 
as  in  the  case  of  trustees  for  execution  in  marriage  contracts.  In 
England,  it  has  been  held  that  parties  appointed  in  this  diaracter, 
with  their  consent,  may  sue  for  specific  performance  without  de- 
claring their  acceptance  in  writing(<;).  The  trustee  under  a  Scotch 
contract  of  marriage  would  put  himself  in  titulo  by  re^stering  the 
omtract,  with  an  acceptance  endorsed  thereon  for  execution  (d). 

In  England,  if  an  executor  be  also  constituted  trustee  of  the  real 
estate,  it  is  held  that  his  acting  as  executor  is  equivalent  to  accept- 
ance of  the  entire  trusteeship  (e). 

A  much  more  difiicnlt  question  arises  where  trustees  are  also 
appointed  executors,  and  some  of  them  are  desirous  of  accepting  the 
trusteeship  and  declining  the  executry.  This  point  is  of  consider- 
able importance  in  practice,  as  parties  may  be  quite  willing  to  act 
as  trustees,  who  will  not  consent  to  confirm  as  executors  when  the 
deceased  maybe  largely  interested  in  joint  stock  companies,  involv- 
ing unlimited  liability  to  the  creditors  of  the  company.  In  such  a 
case  it  may  happen  that  one  of  the  trustees  is  also  an  heir  under  the 
settlement,  and  willing  to  take  the  risk  of  confirming  as  executor- 
nominate.  If  this  were  done,  the  title  to  the  shares  or  otiier  trust 
property  would  of  course  stand  in  the  books  of  the  company  in  the 
name  of  the  accepting  executor,  and  thero  could  be  no  possible  pre- 
tence for  fixing  personal  liability  on  the  other  trustees. 


(a)  BeU'8  Com.  656 (6th  Ed.,  II. 81). 
(6)  Lewin,  Tr.,  4th  Ed.  155. 
(c)  Cook  V.  Fryer,  1  Hare,  498. 


(cO  See  Melville,  8  Mar.  1856,  18 
D.  788. 

(e)   Ward  T.  Butler,  2  Moll.  533. 
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Unless  it  can  be  shown  that  the  powers  of  the  executor  in  the  Trustee  cannot 
case  supposed  would  come  into  conflict  with  those  of  the  trustees,  to  confirm ; 
we  do  not  see  that  any  objection  could  be  taken  to  the  position  of  the 
latter.     The  case  is  quite  distinct  from  that  of  an  executor-nominate 
wishing  to  decline  the  trusteeship.     Confirmation  as  executor  may 
amoimt  to  constructive  acceptance  of  the  trust ;  but  acceptance  of 
the  trust  cannot  bind  the  trustee  to  accept  the  executorship,  no  person 
being  obUged  either  to  confirm  as  executor  (a)  or  to  take  probate  (6) 
against  his  will.     Nor  can  it  be  said  that  the  trustees  would  be  not  liable  as  a 
liable  to  the  penalties  of  vitious  intromission,  if,  instead  of  actually  mitter. 
taking  possession  of  the  moveable  estate  of  the  deceased,  they 
merely  concurred  with  the  executor  in  giving  directions  as  to  its 
disposal.     Indeed  their  title  as  trustees  would  be  a  sufficient  defence 
to  the  charge  of  vitious  intromission  (c).    Apart  from  any  apprehen- 
sion of  risk  to  the  trustee  (for  which  we  can  discover  no  grounds), 
there  is  no  technical  difficulty  in  allowing  the  title  to  the  trust  f  imds 
to  stand  in  the  name  of  the  executor,  while  the  administration  is 
under  the  control  of  the  entire  body  of  trustees.     The  office  of 
trustee  is  personal  (d),  and  is  constituted  by  the  act  of  acceptance, 
although  no  title  may  have  been  made  up  to  the  property. 

To  illustrate  this  point,  where  trustees  imder  a  general  settle-  Analogous  case 

ment  are  directed  to  hold  heritage  for  a  specified  time,  and  there-  making  up  title 

after  to  convey,  it  has  never  been  doubted  that  they  may  permit  the  dMoM  of  ^e 

heir-at-law  to  make  up  a  title  to  the  property ;  and  to  hold  it  subject 

to  the  purposes  of  the  trust,  and  thereafter  to  convey  to  the  beneficiary 

directly, — the  trustees  meanwhile  drawing  the  rents  and  consenting 

to  the  ultimate  conveyance.     The  accepting  executor  in  the  case 

supposed  is  substantially  in  the   same  position  as  an  heir-at-law 

holding  property  at  the  pleasure  of  the  trustees ;  executors  being 

bound  by  the  nature  of  their  office  to  preserve  the  testator's  funds 

for  the  uses  which  he  has  appointed,  even  when  not  entrusted  with 

the  execution  of  those  uses.     An  executor  who  has  confirmed  as  Case  of  Execu- 
tor confirming 

such  in  igmorance  of  the  existence  of  a  trust  settlement  afterwards  in  ignorance  of 

^  a  Trust 

discovered,  would  therefore  hold  the  personal  estate  for  the  use  of 
the  trustees.     It  may  be  said  that  the  executor  could  require  the 

(a)  Befl'fl  Com.  6th  Ed.  II.  82.  (c)  BeU's  Com.  5th  Ed.  I.  661,  II. 

(b)  Williams'  Exec.  5th  Ed.  243.  85. 

(d)  Stair,  1,  12,  17. 
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OpinioDB  of 
Lord  St 
Leonards  and 
Mr  Justice 
Williams. 


In  Scotland 
Trustees  may 
decline  Tutory 
or  Curatory. 

A  party  jM>- 
pomted  Tutor 
and  Curator 
not  bound  to 
accept  both 
offices. 


trustees  to  take  the  estate  off  his  hands  as  soon  as  he  had  been  made 
aware  of  their  claim.  But  suppose  both  parties  agree  to  allow  the 
funds  to  stand  for  a  time  in  the  name  of  the  executor,  subject  to  the 
disposal  of  the  trustees,  it  does  not  appear  that  an  arrangement  of 
this  nature  ought  to  alter  the  legal  relations  or  liabilities  of  the 
parties.  Of  course,  if  the  trustees  were  afterwards  to  require  the 
executor  to  apply  the  f imds  to  a  purpose  which  he  conceived  to  be 
unauthorized  bj  the  settlement,  he  would  be  at  liberty  to  decline 
paying  without  the  protection  of  a  decree. 

The  point  in  question  has  never  been  expressly  raised  either  in 
the  English  or  Scotch  Courts,  but  the  authorities,  so  far  as  they 
go,  support  the  opinion  which  we  have  attempted  to  illustrate. 
Lord  St  Leonards,  on  the  authority  of  an  early  case,  says  that 
executors  who  have  renounced  probate  may  execute  a  power  under 
the  will  (a).  Mr  Justice  Williams  considers  that  this  doctrine  is  of 
doubtful  authority,  except  in  the  case  where  the  power  is  given  them 
in  their  proper  names,  and  without  reference  to  their  office  as  exe- 
cutors. The  learned  author  does  not  advert  to  the  case  which  is 
most  likely  to  arise  in  practice, — ^namely,  where  the  power  is  given 
to  them  as  trustees  (&).  But  if  a  trustee  who  has  not  confirmed  may 
execute  all  the  powers  of  the  settlement,  it  is  reasonable  to  con- 
clude that  he  may  also  give  directions  to  the  accepting  executor 
regarding  the  distribution  of  the  funds.  Lideed  the  settlement 
itself  would  be  binding  on  the  executor  as  regards  the  destinar 
tion  of  the  property ;  the  question  of  the  trustee's  right  to  execute 
powers  being  in  reality  the  only  difficulty  which  the  case  in  question 
presents. 

In  the  law  of  Scotland  we  have  no  direct  authority  on  the  point ; 
but  the  law  of  guardianship  presents  an  argument  from  analogy  (c). 
Not  only  is  a  trustee  entitled  to  decline  the  guardianship,  but  where 
the  same  party  is  appointed  tutor  and  curator,  he  may  accept  the  office 
of  tutor  and  decline  that  of  curator,  the  matter  being  regulated  by 
the  statute  1696,  c.  8.  Li  an  old  case,  where  a  testator  appointed 
several  executors,  and  constituted  one  of  them  "  universal  intro- 
mitter,"  the  title  of  the  latter  to  sue  without  the  concurrence  of  his 
colleagues  was  sustained,  "  by  reason  that  he  was  constituted  only 


(a)  1  Sug.  Pow.  139,  7th  Ed. 
(ft)  WU.  Exec.  261,  5th  Ed. 


(c)  MolHson  v.  Murray,   19  Dec. 
1833,  12  S.  237,  noted  infra. 


Sec.  I.] 


GUARDIANSfflP  MAY  BE  DECLINED. 


247 


intromitter ;  and  towards  the  rest  of  the  executors  in  this  case,  that 
their  office  was  frostrate,  and  of  no  avail"  (a). 

If  the  same  parties  are  nominated  trustees  for  two  distinct  trusts,  Where  two 

,        ,  ■  ,  Trusts  con- 

and  the  two  conveyances  are  embodied  in  one  settlement,  it  would  tained  in  one 

.  Will. 

seem  that  in  England,  if  they  accept  the  one,  the  j  will  be  held  to  have 
accepted  both  (6).  This  conclusion  may  be  deduced  from  a  consi* 
deration  of  the  great  inconvenience  of  allowing  a  separation  of  trusts 
in  such  cases ;  there  being  in  abnost  all  settlements  some  special  and 
limited  trust  distinguishable  from  the  general  inheritance.  But  the 
point  has  never  been  decided  in  Scotland  (c). 

Trustees,  who  are  at  the  same  time  nominated  tutors  or  curators.  Trustees  not 
are  entitled  to  decline  the  guardianship ;  for  there  is  no  necessary  as  Guaniians. 
identity  between  the  relation  of  guardian  and  that  of  trustee.  But 
their  intention  to  disclaim  the  offices  of  tutor  and  curator  should  be 
distinctly  stated  in  the  minute  accepting  the  trust,  or  in  a  separate 
minute  executed  debito  tempore ;  else  the  presumption  would  be  for 
a  general  acceptance  (d).  That  presumption,  however,  could  scarcely 
be  supposed  to  hold,  if  the  children  had  other  guardians,  or  a  father, 
entitled  to  act  for  their  interest  («). 

n.  Constructive  Acceptance  of  the  Ojffice  of  Trustee. 

It  has  never  been  held  that  acceptance  of  a  trust  is  to  be  pre-  Custody  of 
sumed  in  consequence  of  the  trustee  having  taken  possession  of  the  Effects. 
property  or  effects  via  factiy  tmtil  a  legal  custodier  can  be  found. 
But  possession  of  such  a  nature  as  would  in  the  ordinary  case  infer 
a  passive  title,  will,  when  the  possessor  ds  a  trust  disponee,  go  far  to 
prove  that  there  was  an  intention  to  accept ;  the  question  of  accept- 
ance being  merely  an  issue  of  fact,  the  proof  of  which  is  not  re- 
stricted by  any  special  rules  of  evidence. 

It  may  be  asked,  whether  taking  possession  on  a  lease,  in  virtue  Taking  pos- 

session  —  ~ 

of  the  general  conveyance  in  a  trust  settlement,  is  not  an  acceptance  Lease. 


session  on  a 


(o)  HamiUon,  1566,  M.  14686. 
(6)  Urch  V.  Walker,  3  M.  &  C.  702. 

(c)  Ab  to  the  application  of  the  doc- 
trine of  approbate  and  reprobate,  eee 
Black  V.  Watson,  9  Feb.  1841,  3  D. 
622. 

(d)  MoUison  V.  Murray,  19  Dec. 
1838,  12  S.  287. 

(e)  Although  there  are  two  old  de- 


cisions, holding  that  tutors  nominated 
by  a  stranger  are  bound  to  make  up 
inventories  as  such  {Kilpatrick  y. 
Macalpine,  1798,  M.  16381 ;  Hamilton 
v.  Hawkins,  there  dted),  the  better 
opinion  seems  to  be,  that  such  tutors 
are  mere  trustees  (2  Fraser,  77 ;  Bell's 
111.  III.  28 ;  More'B  Notes,  36,  86). 
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Aoceptanoeby 
joinine  in 
acts  of  Trust 
AdminiBtra- 
tion. 


Acta  which 
do  not  infer 
Acceptance. 


of  the  grant  ?  If  the  trustee  has  intimated  the  assignment  in  his 
f  avouTy  or  has  recorded  a  notarial  instroment  where  the  lease  is  re- 
gistered under  the  Act  of  1857,  it  would  seem  that  there  is  legal 
possession  in  virtue  of  the  trust  conveyance.  If  there  has  been 
neither  intimation  nor  registration,  the  intention  of  the  trustee,  as 
regards  acceptance,  must  be  looked  to. 

Ajnongst  the  acts  of  administration  inferring  constructive 
acceptance  and  liability  as  trustees,  are  the  concurring  in  the  ap- 
pointment of  a  factor  (a),  and  the  giving  directions  to  recover 
debts  (b).  So  also,  if  the  trustee  sist  himself  as  a  party  to  an  action 
in  pkce  of  the  settlor,  or  allow  his  name  to  be  used  in  legal  pro- 
ceedings  without  entering  a  disclaimer  on  record  (c),  or  concur  in 
signing  a  discharge  (d)y  or  a  receipt  for  money  («),  or  authorize  the 
uplifting  of  funds  (/),  or  give  directions  to  his  co-trustee  to  realize 
the  trust  property  (^),  he  will  be  deemed  to  have  acted  under  the 
trust,  and  will  incur  liability  accordingly. 

In  the  case  of  Blain  v.  Patersan  (A),  one  of  three  trust  disponees 
declined,  in  the  first  instance,  to  accept ;  but  after  the  death  of  one 
of  the  acting  trustees,  he  accepted  the  trusteeship  to  the  extent  of 
joining  in  a  deed  of  assumption,  which  assumption  was  made  in  vir- 
tue of  the  provisions  of  the  trust  deed,  and  on  the  narrative,  that 
doubts  had  been  entertained  as  to  the  power  of  a  sole  trustee  to 
execute  a  valid  assumption  in  terms  of  the  deed.  The  Court  held, 
that  there  was  no  ground  for  subjecting  the  non-acting  trustee  in 
liability.  In  this  case  the  learned  judges  seem  to  have  given  more 
than  the  ordinary  weight  to  the  declaration  of  immunity  in  the 
settlement.  Again,  if  the  interference  of  the  trustee  is  clearly 
referable  to  other  causes,  not  importing  acceptance,  as  in  Mitchell 
V.  Davidson  (i),  where  the  pursuer  had  acted  as  clerk  to  the  trust, 
but  had  disclaimed  the  character  of  trustee,  liability  will  not  be  pre- 
sumed.   And  it  is  not  to  be  inferred  that  a  disponee  has  accepted 


(a)  Logan  y.  Meiklejohn^  26  May 
1843,  6  D.  1066. 

(b)  Davidson  y.  Mackenzie^  9  July 
1835, 13  S.  1082. 

(c)  Gavin  v.  Kirkpatrick^  30  May 
1826,  4  8.  629 ;  Logan  v.  Meiklejohn^ 
supra. 

(rf)  Watson  V.    Crawcour^  9   June 
1843,  5  D.  1182. 


(e)  Blain  Y.  Paterson,  infra. 

(/)  APMUlan  v.  Armstrong,  6  Dec. 
1848,  11  D.  191. 

(g)  Seton  v.  Dawson,  18  Dec.  1841, 
4  D.  310. 

(h)  Blain  Y.  Paterson,  28  Jan.  1836, 
14  S.  361. 

(t)  Mitchell  V.  Davidson,  20  Dec. 
1855,  18  D.  284. 
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the  trost  by  reason  of  his  having  sent  the  trust  deed  to  the  record 
for  preservation.  A  trustee  is  certainly  entitled  to  the  interim  cus- 
tody of  any  testamentary  conveyance  in  his  favour;  as  it  may 
be  considered  to  have  been  constructively  delivered  to  him.  And 
though  he  cannot  retain  the  deed  after  having  resolved  to  disclaim 
the  trusteeship,  he  is  of  necessity  entitled  to  a  reasonable  time  for 
deliberation,  and  for  obtaining  the  advice  of  counsel  as  to  whether 
he  ought  to  accept ;  and,  in  the  meantime,  there  can  be  no  impro- 
priety in  recording  the  settlement  for  preservation. 

It  will  be  apparent,  from  the  tenor  of  the  decisions  in  relation  to  Acceptance 

^  ...       ought  not  to 

constructive  acceptance,  that  a  trustee  has  nothing  to  gain  by  omit-  be  left  to  infer- 

•  enoe. 

ting  to  declare  his  acceptance.  On  the  contrary,  the  Court  is 
always  disposed  to  favour  an  honest  trustee,  who  accepts  the  respon- 
sibilities of  his  office  unreservedly,  if  he  has  come  forward  for  the 
protection  of  the  estate ;  while  any  attempt  at  interference  by  a 
trustee,  under  colour  of  giving  advice  or  of  intromiting  in  another 
capacity,  is  almost  certain  to  involve  the  individual  in  the  liabilities 
which  he  is  anxious  to  avoid.  A  trustee,  with  whom  other  parties 
are  associated  in  the  trust,  places  himself  at  a  double  disadvantage 
by  neglecting  to  declare  hm  acceptance  in  a  regular  manner;  being 
liable,  on  the  one  hand,  to  be  excluded  by  his  co-trustees  from  a 
voice  in  their  deliberations ;  and,  on  the  other,  to  be  called  to  account 
for  acts  of  mismanagement,  to  which  he  may  be  presumed  to  have 
assented,  notwithstanding  his  enforced  abstention  from  any  active 
participation  in  the  mischief. 

Trustees  who  intromit  with  moveable  property  of  a  defimct,  Vitious  intro- 
without  confirming  as  executors,  or  recording  probate  within  a  year  ~'"'"^~ 
and  day,  are  in  danger  of  subjecting  themselves  to  the  penalties 
of  vitious  intromission,  and  thus  incurring  universal  liability  for  the 
truster's  debts, — ^not,  however,  on  the  groimd  of  fraud,  but  simply 
in  consequence  of  "  possession  being  taken  contrary  to  the  due  order 
of  law"  (a).  And  trustees  who  assume  the  character  of  tutors  and 
curators  without  having  the  inventories  of  the  minor's  estate  judi- 
cially authenticated,  are  bound,  notwithstanding  the  existence  of  a 
protecting  clause,  to  account  under  the  liabilities  of  the  Act  1672, 
c.  2  (6). 

(a)  Forbes  v.  Forbes^  12  June  1833,  (6)  Mollison  v.   Murray^   19  Dec. 

2  S.  895.  1883,  12  S.  237. 


mission. 
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£zecutor-da- 
tiye  or  Heir 
making  ap  a 
Title  cannot 
execute  the 
Trust 


Trustee  inf eft 
by  mistake 
ought  to  grant 
a  reconvey- 
ance. 


If  executors-nomiiiatey  under  a  settlement,  choose  to  disclaim  the 
trusty  and  allow  another  party  to  confirm  as  executor,  the  exectUor- 
dative  \s  said  to  become  a  trustee  for  all  concerned  in  the  succes- 
sion (a).  Bj  this  expression  we  are  not,  however,  to  understand 
that  the  executor  has  thereby  assumed  the  character  of  a  trustee 
for  the  execution  of  the  purposes  of  the  settlement.  He  holds  the 
position  of  a  trustee,  as  explained  by  Mr  Lewin,  in  no  other  sense 
than  as  taking  the  surplus  assets  after  the  ordinary  administration, 
with  notice  of  a  trust  (6).  Any  duty  devolving  upon  him  in  relar 
tion  to  the  succession  will  therefore  be  discharged  by  raising  a 
multiplepoinding,  and  consigning  the  balance  in  process  (<;)•  If 
there  are  trust  purposes  remaining  to  be  carried  out,  the  bene- 
ficiaries may  apply  for  the  appointment  of  a  judicial  factor,  who  will 
take  the  fund  for  distribution.  Again,  if  trustees  have  neglected 
to  record  the  conveyance  of  lands  in  their  favour,  or  an  instrument 
of  possession  following  upon  it,  and  the  heir-at-law  makes  up  a 
title  by  service,  such  heir  is  merely  a  trustee  for  the  purpose  of 
disponing  to  the  trustees  under  the  settlement,  and  will  not  incur 
liability,  as  representing  the  truster  (d). 

If  a  person  becomes  a  trustee  by  mistake,  as  by  being  inf  eft  with- 
out his  consent,  it  has  been  held  that  he  is  bound  to  grant  a  con- 
veyance to  the  party  in  right  of  the  fee ;  but  he  will  not  thereby 
incur  liability  as  an  accepting  trustee  (e).  Nor  will  an  heir-at-law, 
who  has  entered  by  service,  not  knowing  that  his  rights  are  excluded 
by  deed,  be  held  to  have  incurred  a  passive  title,  though  he  wiU  be 
bound  to  account  for  his  intromissions  (/),  and  to  grant  a  convey- 
ance of  the  estate  to  his  ancestor's  disponees  Qf).  Where  an  estate 
was  conveyed  to  a  purchaser  by  assigning  an  unexecuted  precept, 
and  the  friends  of  the  purchaser,  with  the  view  of  protecting  the 
estate  against  the  risk  of  forfeiture,  caused  the  vendor  to  be  infef t 
without  the  knowledge  of  either  of  the  parties,  it  was  found  that 


(a)  BeU's  Com.  633  (5tli  Ed.  II.  82); 
Kirkpatrich  v.  Innes,  17  Mar.  1830,  4 
W.  &  S.  56,  per  Lord  Wynford. 

(6)  Lewin,  Tr.,  4tli  Ed.  157. 

(c)  See  Forbes  v.  CampheU^  17  July 
1845,  7  D.  1068. 

(d)  AytourCs  Crs.  v.  Aytoun^  1784, 
M.  9732. 


(e)  Dallas  v.  Leishman,  1710,  M. 
1619L  See  Bell,  Com.,  5th  Ed.  L  31 ; 
Pr.  §  1993,  3. 

(/)  Mercer  v.  Scotland^  1745,  M. 
9786. 

((7)  Fraser  v.  Frasers^  Home,  886. 
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the  rights  of  third  parties  were  not  prejudiced  by  the  arrangement ; 
and  the  vendor  having,  as  trustee  for  all  concerned,  granted  a 
conveyance  in  implement  of  an  assignation  by  the  purchaser  to  the 
precept  (supposed  to  be  still  open) — ^an  inf  ef  tment  upon  the  trustee's 
conveyance  was  sustained  as  constituting  a  preference,  although 
the  first  purchaser  had  been  made  bankrupt  in  the  interval  between 
the  date  of  his  ineffectual  assignation  and  the  infeftment  (a). 

When  a  trustee  has  accepted  the  office,  he  must  bear  in  mind.  Every  Trustee 

*  ^  ^  /    18  m  law  an 

as  Mr  Lewin  observes  (6),  that  he  is  not  to  sleep  upon  it,  but  is  Acting  Trustee. 
required  to  take  an  active  part  in  the  execution  of  the  trust.  The 
distinction,  if  there  be  any,  between  acting  and  non-acting  trustees 
is  a  very  slender  one ;  and  trustees  who  rely  too  confidentiy  upon 
the  customary  exemption  from  liability  for  omissions,  rarely  find  in 
it  an  adequate  protection  against  the  consequences  of  a  neglect 
of  duty.  When  a  non-acting  trustee  authorizes  certain  acts  to  be 
done  through  the  intervention  of  the  acting  trustee,  he  is  responsible 
for  the  due  execution  of  his  mandate,  as  much  as  if  he  had  been  the 
agent  himself ;  as,  for  example,  if  he  give  authority  to  his  co-trustee 
to  realize  the  trust  property,  or  deliver  a  receipt  as  a  warrant  to 
uplift  fimds,  and  the  proceeds  are  afterwards  misapplied  (c).  When  Duty  of  as- 
a  trustee  has  been  assumed  into  the  management  of  a  subsisting  tees, 
trust,  he  ought  at  once  to  inquire  into  the  position  and  circumstances 
of  the  property,  and  have  the  accounts  audited  and  settied  as  at  the 
date  of  his  assumption.  Where  accotmts  were  not  so  settled,  the 
assumed  trustees  were  found,  in  an  action  raised  by  the  represen- 
tatives of  one  of  the  beneficiaries,  to  be  liable  to  give  an  account  of 
the  intromissions  of  their  predecessors,  in  so  far  as  not  audited,  as 
well  as  of  their  own  intromissions  with  that  part  of  the  estate  con- 
veyed to  them;  and  the  Court  reserved  the  question  as  to  the 
liability  of  the  assumed  trustees  for  any  deficiency  arising  out  of  the 
intromissions  in  question  (d), 

(a)  Beaton  v.  Mackenzie^  1737,  M.  14  S.  361 ;  Seton  v.  Dawson,  18  Dec. 

1150.  1841,  4  D.  310. 

(6)  Lewin,  Tr.,  4th  Ed.  159.  (d)  Sormrville's  Trs,  v.  Wmess,  8 

(c)  Blain  v.  PaUrson,  28  Jan.  1836,  Dec.  1854,  17  D.  151. 
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Sectiok  n. 


OF  DISCI.AnfKK, 


Trustee  not 
bound  to 


Whether  non- 
accepting 
Trustee  en- 
titled to  exe- 
cute Power  of 
Assumption. 


^  A  trusty"  says  Bell,  ^  cannot  be  constituted  in  the  person  of 
another  without  his  consent,  to  the  effect  of  obliging  him  to  do  any 
act,  however  innoxious  to  himself,  or  easy  to  be  done''  (a).  And 
although  it  is  not  unusual  before  executing  a  settlement,  especially 
if  it  be  a  marriage  contract,  for  the  settlor  to  obtain  the  consent  of 
his  friends  to  their  nomination  as  trustees,  yet  an  acceptance  signi- 
fied in  this  way  before  the  trust  has  come  into  actual  operation,  has 
not  been  considered  to  import  a  legal  obligation  to  undertake  the 
office.  There  is  always  locus  pcerdteniioe  until  the  time  when  it  be- 
comes necessary  to  carry  the  trust  into  effect.  If  the  law  were 
otherwise,  inexperienced  persons  nught  easily  be  entrapped  into 
accepting  a  position  of  responsibility,  the  nature  of  which  could  not 
be  accurately  known  whilst  the  property  remained  in  the  custody 
of  the  truster.  The  principle  has  been  thus  explained  by  Lord 
Redesdale  in  the  English  case  of  Doyle  v.  Blake:  ^^ Though  a 
person  may  have  agreed  in  the  lifetime  of  a  testator  to  accept  the 
executorship,  he  is  still  at  Hberty  to  recede,  except  in  so  far  as  his 
feelings  may  forbid  it ;  and  it  will  be  proper  for  him  to  do  so,  if  he 
finds  that  his  charge  as  executor  is  different  from  what  he  conceiyed 
it  to  be  when  he  entered  into  the  engagement "  (6) ;  and,  as  regards 
moveable  settlements  at  least,  this  is  now  understood  to  be  the  law 
of  the  United  Kingdom.  It  must  be  remembered,  however,  that 
the  duty  of  a  marriage  contract  trustee  as  protector  of  the  contract, 
begins  as  soon  as  the  marriage  is  contracted,  although  he  may  have 
no  actual  business  to  perform  during  the  life  of  the  spouses.  Sup- 
posing that  such  a  trustee  endorses  an  acceptance  of  the  trust  on 
the  contract  at  the  time  of  its  execution,  he  could  scarcely  maintain 
that  he  was  entitled  to  withdraw  when  afterwards  called  upon  to 
act. 

It  is  doubtful  whether  a  trustee  who  means  to  disclaim  is 
entitled  to  accept  in  the  first  instance,  with  the  view  of  concurring 


(a)  BeU'fl  Com.,  6th  Ed.  I.  31 ;  Pr. 
§  1993,  3. 


(6)  Doyle  v.  Blahe,  2  Sch.  &  Lef. 
239. 
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in  the  assumption  of  new  trustees.  It  was  held  at  one  time  by  the 
Court  of  Session,  that  it  wa^  the  duty  of  a  trust  assignee  in  whose 
favour  sasine  had  been  taken  without  his  knowledge,  to  reconvey  on 
receiving  payment  of  all  expenses  and  being  discharged  of  all  war* 
randice  (a).  But  this  must  be  considered  as  questionable  law ;  be- 
cause the  disponee — ^who  had  never  accepted  the  trust — was  actually 
not  in  a  position  to  take  inf ef tment ;  and  the  sasine  having  been 
given  without  a  mandate,  was  a  nullity.  In  such  a  case  we  see  no 
good  reason  for  compelling  the  disponee  to  grant  a  deed  in  a  cha- 
racter which  he  had  never  assumed,  and  which  did  not  lawfully 
belong  to  him.  A  reduction  of  the  instrument  would  seem  to  be 
the  more  appropriate  remedy  (6).  But  a  trustee  infef t  by  mistake 
could  not,  we  think,  be  deemed  to  have  incurred  responsibility,  by 
merely  denuding  in  favour  of  the  owner.  This  case,  however,  is 
somewhat  different  from  that  of  an  assumption  of  new  trustees  by 
a  party  under  no  obligation  to  act.  The  later  authorities  are  favour- 
able to  the  exercise  of  such  a  power  by  non-accepting  trustees ;  and 
after  the  decision  in  Blain  v.  Pateraon^  which  we  shall  refer  to 
immediately,  and  Lord  Brougham's  dictum  in  Miller  v.  BlacKs  Trs^j 
it  would  be  impossible  to  object  to  a  trustee  disclaiming  in  limine^ 
on  the  ground  that  he  had  conctured  in  a  deed  of  assumption  (c). 

The  general  rule  undoubtedly  is,  that  a  trustee  who  has  intro-  A  Trustee 

-  -  .       ,    .  who  has  intro- 

mitted  with  the  trust  estate,  or  done  any  act  implying  acceptance,  mitted  cannot 
is  understood  to  have  waived  his  privilege  of  disclaiming  the  office,  sponsibiiity; 
and  cannot  (unless  empowered  to  resign)  withdraw  from  its  respon- 
sibilities, however  onerous  and  unforeseen  these  may  prove  to  be  (J). 
But  the  rule  is  an  equitable  one,  and  will  not  be  enforced  oppres- 
sively.   And  therefore  when  a  trustee,  who  had  intimated  that  he  may  withdrew 
would  accept,  but  had  differed  in  limine  with  his  co-trustees  as  to  wiegrm. 
the  management  of  the  trust,  afterwards  declined  to  act,  his  decli- 
nature was  sustained  as  competent  and  timeous  (e).    And  in  a  case 

(a)  DaUas  v.  Leechman,  M.  16191 ;  (d)    Bell's  Pr.   §    1993,   4 ;  Lord 

2  HI.  545  ;  see  Com.,  5th  Ed.  I.  31.  Lynedoch  v.  Ouchterlony,  15  Feb.  1827, 

(6)  See  Paul  v.  Boyd,  22  Jan.  1833,  5  S.  358,  affd.  7  July  1830, 4  W.  &  8. 

11  S.  292.  148  ;  Cumming  v.  Hay,  28  Feb.  1834, 

(c)  Blain  v.  Paterson,  28  Jan.  1836,  12  S.  508 ;  Logan  v.  Mdhlejohn's  Trs., 

14  S.  361.    See  MUler  v.  Black's  Trs.,  26  May  1843,  5  D.  1066. 

14  July  1837,  2  S.  &  M*L.  889,  per  (e)  Lady  Bannermany.  Bannerman, 

Lord  Brougham.  1  Dec.  1842,  5  D.  229. 
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already  referred  to,  where  one  of  several  trust  disponees  declined  to 
accept,  but  afterwards  concurred  in  the  assumption  of  a  new  trustee 
in  place  of  one  deceased,  and  the  deed  contained  the  usual  clause 
of  immunity,  it  was  held  unanimously  that  the  joining  in  this  formal 
act  of  administration,  for  the  purpose  of  enabling  the  trust  to  be 

I  carried  on,  did  not  infer  liability  for  intromissions  dther  prior  or 

subsequent  to  the  deed  of  assumption  (a).    And  a  trustee  who  had 

\  merely  concurred  in  executing  a  discharge — ^his  concurrence  being 

necessary  to  make  up  a  quorum — ^and  had  afterwards  gone  abroad, 
was  held  not  to  have  undertaken  a  general  responsibiUty  as  trus- 
tee (b).  In  England  the  weight  of  authority  tends  to  support  the 
view,  that  the  mere  fact  of  subscribing  a  conveyance  to  the  legal 
estate  in  favour  of  the  parties  on  whom  it  would  legally  devolve, 
does  not  import  acceptance  of  the  trusteeship  (c) ;  Lord  Elldon 
having  held,  that  where  the  intention  was  to  disclaim  the  trust,  the 
instrument  ought  to  receive  that  construction,  though  it  was  a  con- 
veyance in  form  (d). 
Trustee  who  Xhe  simplest  mode  of  declininfi^  a  trust  is  to  abstain  from  accept- 

does  not  ex-        ... 

preedy  decline  ing^  and  from  all  acts  importing  acceptance.  It  has  been  observed, 
wards  join  in  however,  that  a  trustee  who  merely  abstains  from  acting  may  af ter- 
Btration.  wards  assume  the  office  (e)  ;  while  one  who  espressly  disclaims  the 

office  is  held  to  have  forfeited  his  position  as  an  original  trustee  (/)• 
But  it  is  not  very  easy  to  determine  what  modes  of  declinature 
shall  preclude  a  trust  disponee  from  afterwards  taking  part  in  the 
administration.      In  BlairCa  case  there  was  a  written  refusal  to 
accept,  yet  the  same  person  afterwards  joined  in  a  deed  of  assump- 
tion, and  no  objection  was  taken  to  the  competency  of  this  proceed- 
ing.   Yet  if  the  refusal  to  accept  has  been  made  matter  of  solemnity, 
it  ought  to  be  treated  as  final ;  there  being  no  authority  for  holding 
that  a  deliberately  executed  renunciation  of  a  trust  is  revocable  by 
SecM  where       the  trust  disponee.     When  the  trust  disposition  conveys  ihe  estate 
ti(m  is  to  the      ^  Certain  parties,  and  to  the  accqytorsy  as  trustees,  and  some  of  their 
Acceptors.        number  execute  a  minute  of  disclaimer,  while  a  quorum  of  the 

(a)  Blain  v.  Paterson,  28  Jan.  1836,  (<0  Nicolson  v.   Wordsworth,  2  Sw. 

U  S.  361.  372. 

(6)  Watson  v.  Crawcour,  17  Feb.  (e)  Dar&n^  v.  TTatwm,  11  May  1825, 

1844,  6  D.  688.  1  W.  &  S.  188 ;  Blain  v.  Paterson, 

(c)  Lewin,  Tr.,  4th  Ed.  151.  supra. 

(/)  Forsytii,  Tr.  71. 
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trustees  agree  to  accept,  it  is  evident  that  the  non-accepting  trustees 
become  disqualified,  under  the  terms  of  the  conveyance,  from  after- 
wards coming  in  as  original  trustees.  For  the  condition  as  to  ac- 
ceptance is  purified  as  soon  as  each  trustee  has  declared  his  resolu- 
tion ;  and  the  conveyance  will  immediately  take  effect  in  favour  of 
the  accepting  trustees,  to  the  exclusion  of  non-acceptors. 

The  case  is  equally  clear  where  the  name  of  a  trust  disponee  has  Trustee  aiiow- 
been  omitted,  with  his  sanction,  in  any  deed  or  proceeding  necessary  to  be  usod 
for  vesting  the  estate.  And,  accordingly.  Prof.  Bell  has  affirmed  (a)  test  canno?* 
that  the  refusal  by  a  trustee  to  allow  his  name  to  be  included  in  in- 
f ef tments,  would  be  equivalent  to  a  refusal  to  accept ;  and  he  adds, 
that  the  infef tments  so  completed  would  be  prima  facie  evidence  of 
non-acceptance.  When,  on  the  other  hand,  a  trustee  is  aware  that 
his  name  is  being  used  by  his  co-trustees  in  taking  infef tment,  or  as 
a  party  to  legal  proceedings,  and  he  takes  no  means  to  interpel  them, 
the  question  whether  he  hajs  not  accepted  resolves  into  an  issue  of 
fact.  Thus,  in  the  case  of  Logan  v.  Afeiklejohn  (6),  a  trustee  who 
had  renoimced  the  office  after  informing  himself  of  the  state  of  the 
trust  affairs,  was  held  not  entitled  to  relief  from  liability  for  law 
expenses,  inasmuch  as  he  had  neglected  to  record  a  disclaimer, — 
the  Lord  Justice-Clerk  Hope  observing :  "  I  think  it  necessary  that 
the  pursuer  should  show  either  the  concurrence  of  the  trustees*  to 
his  resignation,  or  that  he  had  subsequently  interpelled  them  from 
using  his  name.  His  dissatisfaction  with  the  maimer  in  which  the 
trust  was  conducted  makes  against  him ;  for  it  made  the  necessity 
the  greater  for  him  to  come  forward,  and  interpel  them  from  the 
use  of  his  name ;  but  although  for  years  his  name  is  used,  he  enters 
no  proper  disclaimer  "  (c). 

In  Paul  V.  Boyd,  an  attempt  was  made  to  challen^  a  sasine  Consinictive 

n  »       t  AcceptaDC©  is 

that  had  been  executed  twenty-five  years  previously,  on  the  allega^  a  question  of 
tion  that  one  of  the  trustees  had  never  accepted.  Lord  Corehouse, 
Ordinary,  observed,  that  possession  of  a  disposition  by  the  attorney 
of  a  disponee  "  creates  a  presumptio  juris  that  the  disponee  accepts 
of  the  disposition,  and  authorizes  sasine  to  be  given  to  him  in  terms 
of  it,  and  under  its  conditions.     This  presumption  may  be  redargued 

(a)  Bell's  Com.  845   (5th  Ed.   I.  (b)  Logan  v.  Meihlejohn,   26  May 

32).  1843,  6  D.  1066. 

(c)  5  D.  1073. 


256 


ACCEPTANCE  AND  DISCLAIMER  OF  TRUST.   [Ch.  XIII. 


Weight  to  be 
allowed  to 
PresumptioiftB. 


Judicial  Dis- 
claimer. 


by  evidence ;  but  no  such  attempt  is  made  here."     And  accordingly 
the  interlocutor,  to  which  the  Court  adhered,  sustained  the  sadne  as 
valid  and  effectual,  in  the  absence  of  any  attempt  to  prove,  extrinjsic 
of  the  deed*  either  that  the  trust  had,  or  had  not  been  accepted  (a). 
On  the  other  hand,  in  the  recent  case  of  Mitchell  v.  Davidsoriy  a 
trust  disponee  who  had  attended  a  meeting  of  trustees,  and  had 
written  out  a  minute  of  the  proceedings,  in  which  he  stated  that  he 
"  declined  giving  any  opinion  or  vote,  or  incurring  any  responsi* 
bility,"  was  assoilzied  from  an  action  of  accounting  directed  against 
himself,  in  conjunction  with  the  other  trustees.    The  Lord  Justice- 
Clerk,  adverting  to  a  Chancery  case  (6),  observed,  that  such  cases 
were  not  to  be  determined  upon  legal  presumptions;  they  were 
matters  of    evidence   in   which  the   facts  were  of  the  greatest 
moment  (c).     In  the  English  case  of  Wise  v.  Wise  {d)j  it  was  ruled 
that  the  presumption  in  such  cases  was  for  acceptance ;  Lord  St 
Leonards  observing,  ^^  that  where  an  estate  was  vested  in  trustees 
who  knew  of  their  appointment,  and  did  not  object  at  the  time,  they 
would  not  be  allowed  afterwards  to  say  they  did  not  assent  to  the 
conveyance,  and  it  would  require  some  strong  act  to  induce  the 
Court  to  hold  that  in  such  a  case  the  estate  was  divested*    He  spoke 
with  respect  to  the  effect  upon  third  parties ;  every  Court  and  every 
jury  would  presume  an  assent." 

A  trust  may  be  judicially  renounced,  upon  cause  shown,  by  an 
accepting  trustee  against  whom  action  is  raised  to  enforce  his  con- 
currence in  the  administration  (e).  And  afortiarij  if  a  trustee  has 
not  accepted,  he  is  entitled  to  put  in  a  defence  of  disclaimer  when 
sued  for  implement  of  the  trust  (/)  ;  or  he  may  apply  to  the  Court 
for  authority  to  withdraw,  if  the  fact  of  his  non-acceptance  is  dis- 
puted (jf).  If  all  the  trustees  disclaim,  in  an  action  of  reduction 
of  the  trust  deed,  the  Court  will  not  proceed  until  the  beneficiaries 
have  been  sisted  or  called  for  their  interest  (A).     If  an  original 

(a)  Paul  V.  Boyd,  22  Jan,  1883,  11 
S.  292. 

(b)  Conynghafu,  1  Vesey,  522. 

(c)  Mitchell  V.  Davidson,  20  Dec. 
1855,  18  D.  284. 

(d)  Wise  V.   Wise,  2  Jones  &  Lat. 
403. 


(e)  Dick^s  Trs,  v.  Pridie,  9  June 


1855,  17  D.  835.  Declinature  sub- 
tained  in  respect  of  ill  health. 

(/)  Davidson  v.  Mackenzie,  9  July 
1835,  13  S.  1082. 

(g)  Bannerman  v.  Bannerman,  1 
Dec.  1842,  5  D.  229,  p.  Lord  Cuning- 
hame,  285 ;  Logan  v.  Meiklejohn,  supra, 

(h)  Megget  v.  Thomson,  8  Dec.  1827, 
6  S.  224. 
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trustee  have  once  ax^cepted,  it  appears,  according  to  English  prac- 
tice, that  his  heir  is  not  entitled  to  disclaim  (a)  ;  this  rule  having 
been  introduced,  it  is  said,  to  prevent  the  legal  estate  from  falling 
to  the  Crown  as  uUima  hcpres.  The  exception  in  question,  how- 
ever, has  no  foundation  in  the  law  of  Scotland.    If  the  heir  de-  How  Benefi- 

,  .  .  .  clary's  Title 

clines  to  make  up  a  title  and  denude  in  favour  of  the  beneficiary,  a  may  be  com- 
direct  title  may  be  made  up  by  a  declaratory  adjudication,  which  is 
always  directed  against  the  heirs  of  the  last  surviving  trustee,  or, 
if  there  be  no  destination  to  survivors,  then  against  the  heirs  of  the 
whole  body,  and  also  of  the  truster  (b).  An  adjudication  raised 
during  the  life  of  original  non-accepting  trustees  is,  on  the  contrary, 
directed  contra  hereditatem  jacenteniy  and  the  trustees  are  merely 
called  for  their  interest. 

With  respect  to  the  effect  of  renunciation  by  a  trustee,  it  is  to  Disclaimer 
be  observed  that  any  act  of  the  nature  of  renunciation  or  dis-  legal  Estate. 
claimer  which  is  sufficient  to  free  the  trustee  from  responsibility,  will 
also  suffice  to  vacate  his  personal  right  to  the  estate.  The  right  con- 
ferred on  any  individual  trustee  is  so  far  conditional,  that  it  does 
not  vest  imtil  the  period  of  acceptance.  Failing  such  acceptance, 
it  lapses  altogether  ;  so  that  the  entire  fee  of  the  trust  estate 
comes  to  vest  in  the  persons  of  the  accepting  trustees.  If  inf  ef  t^ 
ment  has  been  taken  or  confirmation  expede  in  the  names  of  the 
accepting  trustees,  there  can  be  no  doubt  that  the  title  of  those  who 
have  not  accepted  is  completely  extinguished. 

The  effect  of  disclaimer  upon  the  title  will  depend  on  the  terms  Effect  of  Dis- 
claimer upon 
of  the  trust  destination.     If  there  are  other  trustees  entitled  to  Title  to  the 

accept  and  to  act  by  themselves,  they  may  proceed  at  once  to  make 
up  titles,  by  means  of  which  the  trust  estate  may  be  vested  in  their 
persons  to  the  exclusion  of  the  non-accepting  trustees.  In  the  pre- 
ceding chapter  we  have  had  occasion  to  consider  what  terms  are 
sufficient  to  vest  the  estate  in  a  limited  number  of  accepting  and 
surviving  trustees.  We  refer  to  another  chapter  (c)  for  a  fuller 
investigation  of  the  manner  of  completing  the  title  to  a  succession 
under  a  lapsed  trust;  premising  that  our  observations  upon  the 
effect  of  a  lapse  by  death  or  resignation  are  equally  applicable  to 

(a)  Lewin,  Tr.,  4th  Ed.  p.  150.  (c)  Chapter  XV.,  on  the  Vesting 

(b)  FindUty,  30  June  1855,  17  D.      of  the  Legal  Estate  in  the  Trustee. 
1014.  And  Bee  Part  III. 
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Non-accepting 
Trustee  may 
accept  remu- 
nerative em- 
ployment 


Can  non-ac- 
cepting Trus- 
tee take  a 
Legacy? 

Opinion  of 
Lewinand 
Boper. 


the  case  of  trusts  which  are  in  abeyance  in  consequence  of  the  de- 
clinature of  the  trustees. 

A  trustee  who  has  debito  tempore  declined  the  appointment  may 
afterwards  be  employed  as  a  f actor,  commissioner,  or  agent,  though 
it  is  doubtful  whether  he  can  claim  remuneration  for  his  services. 
The  Court  will  not  appoint  a  trustee  who  has  declined  to  accept,  to 
be  judicial  factor  on  the  trust  estate  (a).  The  case  of  MitclieU  {V) 
suggests  a  warning  to  professional  men  nominated  as  tmstees,  to 
abstain  from  all  interference  with  the  administration  of  the  trust, 
if  they  intend  to  renounce ;  since  anything  approaching  to  an  act 
of  administration  may  be  seized  hold  of  at  some  future  time  for  the 
purpose  of  rearing  up  a  case  of  constructive  acceptance,  which,  if 
established  to  the  satisfaction  of  the  Court,  would  not  only  disentitle 
the  trustee  to  professional  remuneration,  but  might  even  subject  him 
to  responsibility  for  the  acts  of  his  co-trustees. 

T^e  question  has  been  much  discussed,  whether  a  non-accepting 
trustee  can  claim  a  legacy  in  his  own  favour.  Mr  Lewin  is  of 
opinion,  but  with  hesitation,  that  he  may  (c).  A  somewhat  diffe- 
rent opinion  is  expressed  by  Mr  Roper,  who  says  (d), — "  Bequests 
to  individuals  who  are  executors  are  considered  prima  facie  to  be 
given  to  them  in  that  character ;  a  presumption  to  be  repelled  by 
the  nature  of  the  legacies  or  other  circumstances  arising  in  the 
will."  It  is  not  easy  to  discover  any  definite  principle  in  the  cases 
bearing  on  this  point ;  though  the  tendency  of  the  later  decisions, 
both  Scotch  and  English,  is  towards  the  view  expressed  by  Mr 
Lewin.  In  Reid  v.  Devaynes  (e)y  legacies  given  to  persons  by  the 
description  of  "  my  very  good  friends,"  who  in  another  part  of  the 
will  were  desired  "  to  act  as  executors,*'  were  found  not  due  in  con- 
sequence of  the  legatees  having  declined  to  act.  In  Stackpoole  v. 
Howell  {f)y^  testator  disponed  his  estate  upon  trust  to  three  indi- 
viduals, and  appointed  them  executors.  He  made  two  codicils,  in 
which  he  gave  these  three  persons  legacies,  not  expressly  as  trustees 
and  executors,  but  by  their  names  and  descriptions.  The  legacies  in 
both  cases  were  classed  together,  and  of  equal  amount.    The  legatees 

(a)  Pet.  Pennycook,  20  Dec.  1851,  (c)  Lewin,  Tr.,  4th  Ed.  151. 

14  D.  311 ;  Pet.  APCuOoch,  11  Dec.  (d)  Roper,  Leg.  780. 

1851,  14  D.  311.  (e)  3  Bro.  Ch.  C.  95. 

(h)  Mitchell  v.  Davidson,  20  Dec.  (/)  18  Vesey,  417. 
1855,  18  D.  284. 
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renounced  probate.  Sir  W.  Grant  said,  the  question  was,  whether 
it  was  not  necessary  to  find  circumstances  to  show  that  the  legacy 
was  intended  for  the  executor  in  a  distinct  character ;  otherwise 
there  was  a  prima  fade  presumption  that  it  was  intended  to  be 
given  him  as  executor, — and  that  there  was  something  in  the  cir- 
cumstance of  the  legacies  being  classified  together  and  of  equal 
amount.  It  seemed  to  him,  therefore,  that  the  testator  had  consi- 
dered the  legatees  in  the  character  of  executors. 

We  shall  refer  now  to  the  cases  in  which  the  Court  has,  riven  the  Held  that 

'  Legacy  might 

legacies  to  non-accepting  executors.    In  Dix  v.  Reid  {a)y  a  testator  be  taken  b:^ 
bequeathed  to  two  individuals  L.50  each,  upon  condition  of  their  Executor, 
acting  as  executors.    In  a  subsequent  part  of  the  will  he  bequeathed 
'^  unto  my  cousin,  Thomas  King,  the  sum  of  L.50,  whom  I  appoint 
as  joint  executor  in  trust  in  this  my  will."     Eong  declined  to  act. 
The  Master  of  the  Rolls  found  that  the  legacy  was  due.    Exception 
having  been  taken  to  his  judgment.  Sir  John  Leach  overruled  the 
exception,  and  considered  that  the  gift  was  intended  to  be  bestowed 
rather  in  respect  of  relationship  than  of  his  office.     He,  however, 
considered  the  case  very  doubtful.     In  Cocherell  v.  Barber  (6),  a 
testator,  after  giving  a  legacy  to  Mr  Palmer,  ^^  his  friend  and  part- 
ner," appointed  him  one  of  his  executors,  and  made  other  devises 
and  bequests  in  his  favour,  so  that  he  was  entitled  to  much  greater 
benefit  under  the  will  than  any  of  the  other  executors.     By  a  codicil, 
in  which  Mr  Palmer  was  described  as  one  of  the  executors,  a  fur- 
ther legacy  was  bequeathed  to  him.     Sir  John  Leach,  V.-C.,  held 
that  the  legacy  was  not  given  to  him  in  the  character  of  executor, 
and  that  he  would  be  entitled  to  it  whether  he  accepted  or  not. 
This  decision  was  confirmed  by  Lord  Eldon.    A  similar  decision  2^v?b  *  ^^ 
was  given  in  a  very  recent  case,  under  an  application  to  the  Lords  *  Turner,  L.J. 
Justices  in  Chancery  for  their  opinion  and  direction  (e).     The  be- 
quest was  in  these  terms :  "  I  give  to  my  friend,  J.  T.,  banker^s 
clerk,  and  one  of  the  executors  of  this  my  will,  L.50."     J.  T. 
having  renounced  probate,  it  was  argued  for  the  representatives  of 
the  executry  estate,  on  the  authority  of  the  cases  of  Stackpoole  v. 
Howell  and  Reid  v.  Devaynee^  already  mentioned,  that  the  money 
was  given  to  the  legatee  in  his  character  as  executor,  and  upon  the 

(a)  1  Sim  &  Stu.  237.  (c)  In  re  Dendy,  31  L.  J.  Ch.  184. 

(6)  2  RusB.  Ch.  C.  586. 
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implied  condition  that  he  would  discharge  the  duties  of  the  office. 

But  their  Lordships  were  of  opinion  that  the  legacy  was  not  condi- 

tional,  and  made  an  order  declaring  him  entitled  to  payment. 

Doctrine  ex-  The  above  are  cases  relating  to  executry  alone.    But  in  -in- 

tended to  the  6  ^ 

caae  of  Diacre-  drew  V.  Trinity  HaU  (a),  the  principle  was  extended  to  trusts 
of  a  discretionary  nature.  The  testator  had  devised  to  the  cor- 
poration of  Trinity  Hall^  Cambridge,  certain  valuable  property, 
coupled  with  the  condition  of  founding  certain  fellowships ;  and  by 
the  same  will  he  gave  L.lOO  and  some  plate  to  the  College.  The 
corporation  declined  to  be  a  party  to  the  institution  of  the  fellow- 
ships on  the  terms  proposed,  and  consequently  did  not  accept  of  the 
trust  of  the  real  property.  However  Sir  William  Grant  decided 
that  they  were  entitled  to  the  legacy  of  personalty,  holding  that  the 
principle  of  election  did  not  apply,  since  no  legatee  was  disappointed 
by  their  refusal  of  the  endowment ;  and  that  it  was  fair  to  presume 
that  the  testatoi^s  respect  for  the  fellows,  and  his  hope  that  they 
would  comply  with  his  wishes,  had  induced  him  to  make  them  a 
present  of  L.lOO  and  the  plate. 
AuthoritieB  in  Prof .  More,  in  stating  the  import  of  the  Scotch  authorities  (5), 

ScotiADd.  says,  that  where  it  appears  that  the  testator  meant  to  give  the  legacy 

without  regard  to  the  acceptance  of  the  office,  it  will  not  lapse.  In 
two  old  cases  (c),  it  was  found  that  legacies  left  to  relatives  appointed 
tutors  in  a  settlement  were  not  due  when  they  did  not  accept  the 
office,  though  it  did  not  appear  that  their  acceptance  was  made  a 
condition  of  the  bequest.  A  different  judgment  was  obtained  where 
a  testator  made  the  following  provision  in  his  settlement :  ^^  My  said 
trustees  are  hereby  requested,  each  of  them,  to  accept  of  the  sum  of 
L.500  stg.  as  a  mark  of  my  friendship,  and  the  further  sum  of 
L.105  each  to  purchase  a  hogshead  of  claret,  as  a  recompense  for 
their  trouble  in  the  management  of  my  affairs,  and  as  a  further 
testimony  of  my  affection  for  them."  One  of  the  trustees  did  not 
acc^t,  and  admitted  that  he  had  no  right  to  the  legacy  of  L.105. 
But  the  Lord  Ordinaiy  (Meadowbank)  found  him  entitled  to  the 
L,500,  and  the  Court,  by  a  majority,  adhered.     The  majority  con- 

(a)  Andrew  v.  Trinity  HaU,  9  Ves.  {b)  1  Notes  on  Stair,  86. 

525.    See  Vice-Chancellor  Wood's  re-  (c)  Scrimzeour  y,    Wedderhum^    2 

marks  on  this  case  in  Warren  v.  Rudally  Feb.  1675,  M.  6357 ;  Leclde  y.  Renny, 

IJohns.  &  Hem.  1, 29  L.  J.  Ch.  543, 546.  7  Dec.  1748,  M.  6347. 
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sisted  of  Lord  President  Hope,  and  Lords  Craigie  and  Balgraj. 
The  two  latter  thought  that,  unless  it  could  be  shown  that  the  per- 
formance of  the  duty  of  a  trustee  was  a  condition  of  the  bequest, 
the  legacy  would  be  due  whether  they  accepted  or  not.  Lords 
Hermand  and  Gillies  were  of  a  different  opinion,  and  thought 
both  legacies  were  left  to  the  trustees  in  their  character  as  such  (a). 
In  the  case  of  Davidson  v.  Mackenzie  (b)y  a  doubt  was  expressed  by 
Lord  Gillies  as  to  the  competency  of  disclaiming  a  trust  after  the 
trustee  had  accepted  a  legacy ;  but  we  are  left  in  ignorance  of  the 
terms  of  the  trust  deed  under  which  the  election  fell  to  be  made. 

The  solution  of  this  question,  in  relation  to  the  law  of  Scotland,  Whether  doo- 
appears  to  depend  upon  the  extent  to  which  the  doctrine  of  Appro-  1^^^  '^^ 
bate  and  Beprobate  is  applicable  to  the  appointment  of  trustees,  applicable. 
If  applicable,  it  rests  on  the  assumption  that  the  legacy  in  question 
is  given  upon  condition  that  the  legatee  accepts  the  disposition  of  the 
testator^s  property,  and  such  conditions  are  not  to  be  established  by 
mere  inference  or  conjecture,  but  only  upon  the  clearest  implica- 
tion (c).  Now,  the  grant  of  a  legacy  to  a  trustee  does  not  seem 
necessarily  to  imply  that  the  legacy  is  given  conditionally  on  his 
accepting  the  trust,  unless  there  are  words  denoting  that  it  is  given 
in  acknowledgment  of  his  services.  Trusteeship  being  at  common 
law  a  gratuitous  office,  the  presumption  rather  is,  that  the  legacy 
was  not  given  in  consideration  of  services  in  that  capacity ;  and  as 
the  trust  does  not  lapse  by  the  failure  of  the  trustees,  there  is  the 
less  reason  for  maintaining  that  the  intentions  of  the  testator  would 
be  defeated  by  reason  of  such  failure.  On  the  contrary,  there  may 
be  very  good  reasons  why  a  beneficiary  should  renounce  the  trus- 
teeship ;  since,  in  the  event  of  a  conflict  of  interest  between  him- 
self and  the  other  beneficiaries,  he  could  hardly  be  expected  to  hold 
an  even  balance.  To  these  considerations  we  may  add,  that  next  of 
kin — ^who  are  executors  at  conmion  law — are  not  obliged  to  confirm 
as  a  necessary  condition  of  obtaining  the  property. 

(a)  Stewart  v.  Henderson^  13  Dec.  (6)  18  S.  1084,  note. 

1826,  4  S.  306.  (c)  BeU'a  Com.  67  (5th  Ed.  I.  150). 
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ASSUMPTION  AND  ELECTION  OP  NEW  TBUSTEES. 


Aalumption 
under  we  Pro- 
yjfiions  of 
Trustee  Act, 
1861. 

Gonstitntion 
of  powers  of 
Assumption. 


Bt  the  provisions  of  the  Trustee  Act  (a)  there  is  now  imported  into 
every  trust  deed^  in  which  gratuitous  trustees  are  nominated,  a 
power  to  the  trustee  (if  there  be  only  one),  or  to  the  trustees  or  a 
quorum  of  them,  to  assume  new  trustees.  The  same  power  has 
been  very  generally  conferred  by  trusters  in  private  settlements ; 
and  where  a  power  is  given  in  special  terms,  the  special  power  wiU 
supersede  that  of  the  statutory  enactment,  which  is  only  to  be  opera- 
tive where  the  contrary  is  not  expressed.  Care  should  therefore  be 
taken,  where  a  power  of  assumption  is  given  per  eapreasumy  that 
the  special  power  should  be  at  least  as  broad  as  that  which  is  con- 
ferred by  the  statute.  Powers  of  assumption  are  usually  given  by 
a  special  clause,  but  they  may  be  conferred  by  words  of  destinar 
tion  in  the  dispositive  clause,  as  in  a  destination  to  such  persons  ^'  as 
may  be  assumed  by  my  said  trustees  to  act  along  with  them"  (b). 
Powers  of  assumption  are  discretionary,  and  therefore  the  acts  of 
the  original  trustees  cannot  be  called  in  question  merely  on  account 
of  their  having  delayed  to  fill  up  vacancies  in  their  number.  It 
does  not  appear  to  be  very  material  whether  the  power  is  expressed 
in  words  directory  or  imperative.     But  the  truster  can  efifectually 


(a)  24  &  25  Vict.  cap.  84.  The 
question  whether  the  Act  is  retrospec- 
tiye,  is  noticed,  infra^  p.  282.     See 


English  Act,  23  &  24  Vict.  cap.  145, 
§  27,  as  restricted  by  §  84. 

(b)  M'Leish's  Trs,  v.  M'Leish,  25 
May  1841,  3  D.  914. 
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enforce  observance  of  a  direction  to  assume,  by  providing  that  no 
act  of  the  trostees,  otKer  than  that  (Tf  assumption^  shall  be  lawful, 
unless  assented  to  by  a  specified  number  of  trustees.  This  form  of 
clause  is  recommended  as  preferable  to  a  simple  proviso,  that  a 
specified  number  of  trustees  shall  be  requisite  to  form  a  quorum ; 
for,  supposing  their  number  to  be  reduced  by  death  or  non-accept- 
ance to  less  than  a  quorum,  the  effect  of  such  a  proviso  would  seem 
to  be,  that  no  deed  of  assumption  could  be  executed  for  want  of  a 
quorum  to  sign  it,  though  there  is  undoubtedly  some  authority  of 
a  contrary  tendency  (a). 

Thus,  in  the  case  of  Blain  v.  Paterson  (b\  the  Court  refused  to  ^"?.*  ^^'V^' 

^  ^  \  /'  ceptrngTroBtfee 

find  a  trustee  liable  for  intromissions  who  had  merely  accepted  to  exerowe  a 

•;  *  power  of 

the  effect  of  concurring  in  a  deed  of  assumption,  his  acceptance  Assumption  ? 
being  necessary  to  make  a  quorum ;  and  again,  in  MiUer  v.  BUlcMs 
Trs.y  Lord  Brougham  observed  that,  ^^  though  the  trustees  are  only 
empowered  to  assume  on  vacancies,  that  is  quite  sufficient  for 
continuing  the  trust,  and  would  make  it  their  duty  to  continue  it, 
even  if  they  altogether  decline  themselves"  (c).  Such  a  devolu- 
tion of  the  trust  may  perhaps  be  regarded  as  analogous  to  the  con- 
veyance of  an  estate  by  the  heir-at-law  to  his  ancestor's  disponee ; 
since  it  is  a  duty  which,  according  to  Lord  Brougham,  he  cannot 
refuse,  and  for  the  exercise  of  which  he  cannot  of  course  be  made 
responsible.  The  provisions  of  the  Trustee  Act,  1861,  enabling 
trustees  to  resign,  furnish  the  means  of  avoiding  liability  for  con- 
curring in  acts  of  assumption,  or  other  formal  proceedings. 

While  the  failure  to  obtain  a  quorum  of  accepting  trustees 
would  raise  no  obstacle  to  the  assumption  of  others  in  their  room, 
the  failure  of  a  quorum  by  death  might   create  a  greater  diffi- 


(a)  If  the  power  is  directory,  the 
survivors  seem  to  be  entitled  to  ap- 
point, although  numerically  below  the 
standard  of  efficiency,  as  has  been 
found  in  several  English  charity  cases. 
Thus,  in  Att.-Gen.  v.  Flayer^  2  Vem. 
748,  wheresix  trustees  wereempowered, 
when  reduced  to  three,  to  fill  up  the 
vacancies,  and  all  died  but  one,  it  was 
held  competent  to  the  survivor  to  exe- 
cute the  appointment,  which  he  was 
bound  to  have  made  at  an  earlier 
period.      To  the  same  effect  is  the 


dictum  of  Chief  Baron  Eyre  in  Du- 
pleix  V.  Ro€y  1  Amst.  86,  tliat  where  a 
quorum  for  election  was  specified,  the 
trustees,  when  reduced  to  that  num- 
ber, were  compellable  to  elect.  See 
the  Scotch  cases,  tn/ra,  p.  265.  On 
the  construction  of  special  clauses  in 
powers  of  assumption,  see  Lewin,  Tr., 
4th  Ed.  424-«. 

(6)  Blain  v.  Paterson,  28  Jan.  1836, 
14  S.  861. 

(c)  MiUer  v.  Black's  Trs ,  2  S.  & 
M*L.,  p.  889. 
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Execution  of 
powers  of 
AMumption. 


culty  (a).  It  seems  best,  therefore,  to  leave  powers  of  assumption 
to  be  exercised,  when  necessaiy,  by  a  sole  accepting  or  surviving 
trustee ;  although  to  other  effects  a  sole  trustee  may  veiy  properly 
be  prohibited  from  acting. 

The  assumption  of  trustees  is  effected  by  deed  of  appointment, 
which  will  be  effectual  though  executed  on  death-bed  (b).  Mere 
nomination,  however,  confers  only  a  personal  right  to  the  estate ; 
the  title  of  assumed  trustees  must  be  completed,  like  that  of  other 
singular  successors,  unless  the  trust  disposition  is  conceived  in  f  favour 
of  trustees  who  may  be  assumed.  The  usual  mode  of  investiture  is 
by  deed  of  assimiption,  whereby  the  new  trustees  are  formally  nomi- 
nated and  appointed,  and  the  trust  property  conveyed  by  the  origi- 
nal trustees,  or  by  such  number  of  them  as  are  entitled  to  act  in 
the  trust,  to  and  in  favour  of  themselves  and  the  persons  assumed, 
with  the  like  destination  and  the  same  provisions  for  a  quorum  as 
are  contained  in  the  original  trust  deed  (c).  If  lands  are  conveyed, 
the  deed  of  assumption  wiQ  contain  the  usual  clauses  of  resignation 
and  registration,  and  the  title  will  be  completed  by  recording  a  no- 
tarial instrument  under  the  Act  of  1858.  The  position  of  assumed 
trustees,  as  regards  title  and  interest,  is  similar  to  that  of  additional 
trustees  nominated  by  the  truster  himself ;  and  therefore,  where  the 
original  trustees  have  only  a  personal  right,  the  title  of  the  new  body 
will  fall  to  be  completed  in  the  same  way  as  that  of  a  mixed  body 
of  original  trustees,  consisting  of  disponees  and  also  of  trustees  ap- 
pointed by  simple  nomination.  In  a  case  of  this  nature,  Lord 
Cowan  observed,  "  I  have  generally  thought  it  the  safer  course  for 
the  surviving  trustees  to  execute  a  disposition  in  favour  of  the  addi- 
tional trustees,  and  for  the  whole  body,  original  and  additional,  to 
obtain  infef tment  under  the  feudal  clauses"  (d).    Where  the  whole 


(a)  But  see  infraj  p.  275-6. 

lb)  BeU's  Pr.  §  1995 ;  Roughead  v. 
Hunter,  5  Mar.  1833,  11  S.  516. 

(c)  See  Martin  v.  Wight,  3  Feb. 
1841,  3  D.  485. 

((/)  Mackilligan  v.  Mackilligan,  21 
Nov.  1855,  18  D.  96.  In  WarhurUm 
V.  Sandys,  14  Sim.  622,  14  L.  J.  Ch. 
481,  Sir  L.  ShadweD,  V.-C,  expressed 
his  opinion  to  the  effect  that  an  as- 
sumed  trustee  was  not  inyested  with 


the  character  of  trustee  until  he  had 
been  duly  nominated,  and  the  trust 
property  had  also  beenduly  conveyed  or 
assigned.  But  Sir  J.  Romilly  has.since 
decided  that  transfer  of  the  fund  is  not 
necessary  to  perfect  the  appointment, 
or  to  give  the  assumed  trustee  a  title 
to  sue  for  payment  of  the  trust  fund 
(in  re  Law,  4  Beav.  509,  11  L.  J.  Ch. 
118) ;  and  it  is  the  general  opinion  in 
England  that  an  assumed  truiatee  may 
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original  trustees  have  predeceased  the  granter,  his  Lordship  added 
that  the  additional  trustees  would  make  up  their  title  by  constitution 
and  adjudication ;  which  proceedings  or  rather  a  declaratoiy  adju- 
dication (a)y  would  seem  also  to  be  appropriate  to  the  case  of  assumed 
trustees,  in  whose  favour  no  valid  disposition  has  been  executed  bj 
the  original  trustees.  However,  a  majority  of  the  judges  in  M€u> 
killigarCs  case  were  of  opinion,  that  as  regarded  trustees  nominated 
by  the  truster,  they,  at  all  events,  were  entitled  to  take  inf eftment 
along  with  the  original  trustees  upon  the  deed  of  settlement  (b). 

The  personal  property  of  the  trust  will  be  carried  to  the  new  Compietioii 

*^  .         .  ,  ,  .  .  of  Titles  in 

trustees  by  the  general  disposition  and  assiimation  in  the  deed  of  the  penons 

.  ^     .  ^  ^  .  of  ABBumed 

assumption.  Public  stock  and  shares  should  be  transferred,  in  the  Tnutees. 
books  of  the  company,  into  the  names  of  the  new  body.  If  the 
original  trustees  have  also  been  confirmed  executors,  it  is  considered 
that  their  functions  as  executors  terminate  with  the  collection  of 
assets,  payments  of  debts,  etc. ;  after  which,  the  character  of  executor 
becomes  merged  in  that  of  trustee, — as  is  evident,  indeed,  from  the 
maxim,  that  an  executor,  after  payment  of  debts,  is  a  trustee  for  all 
concerned.  There  is  no  necessity,  therefore,  for  any  new  appoint- 
ment  of  executors,  nor  does  such  an  appointment  appear  to  be  com- 
petent. 

If,  in  consequence  of  supervening  incapacity  or  non-residence.  When  Ab- 

,  ,   ,  sumption  may 

a  quorum  of  the  acceptrngr  and  survivmi?  trustees  cannot  be  sot  to  be  executed 

^  .  ...  .   .  .  ^  by  lees  than  a 

concur  m  an  assumption,  the  surviving  actmg  trustees  or  trustee  Quorum, 
may  execute  a  deed  of  assumption  alone.  In  Nisbet  v.  Fraser  (c), 
one  of  two  surviving  trustees  having  gone  abroad,  the  Court  did  not 
refuse  to  appoint  a  judicial  factor,  holding  that  the  trustees  were 
bound,  by  the  directions  of  the  deed,  to  have  executed  an  assump- 
tion as  soon  as  their  number  becione  reduced  to  two,  and  that  there 
were  doubts  as  to  the  power  of  the  resident  trustee  to  act  alone. 
But  in  a  more  recent  and  carefully  considered  case,  where  the 
validity  of  a  deed  of  assumption  executed  by  one  of  two  surviving 
trustees  was  questioned,  the  other  trustee  having  gone  abroad,  the 
Second  Division,  on  the  report  of  Lord  Cuninghame,  decided  that 

exercise  a  power  of  sale,  although  the  (&)   See  the  Lord  Justice-Clerk's 

property  has  not  been  vested  in  his  opinion,  18  D.  90. 

person  by  conveyance  (Lewin,  Tr.,  4th  (c)  Nu^t  v.  Fraser^  31  Jan.  1835, 

Ed.  422).  13  S.  884. 
(a)  Parker,  Adj.  85. 
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Trustee  not 
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Bedgniation 
may  De  condi' 
tional  on  As- 
sumption. 


the  assumption  was  valid ;  and  Lord  Justioe-Clerk  Hope  referred 
to  the  case  of  Nishet  v.  Fraser^  as  establishing  that  a  party  resident 
out  of  the  country  was  not  to  be  considered  as  a  trustee  to  the  effect 
of  the  trust  being  taken  to  be  full  (a).  Where  a  power  to  assume 
was  conferred  in  case  of  non-acceptance  or  f ailure^  ^^  before  the 
purposes  of  the  trust  are  f  ulfilled,"  and  certain  of  the  trustees  had 
predeceased  the  testator,  the  accepting  trustees  were  found  en- 
titled to  assume  others  in  place  of  those  who  had  died  (6).  A  simi- 
lar construction  of  powers  of  substitution  has  been  adopted  in 
England  (c). 

Although  the  position  of  an  assumed  trustee,  while  he  continues 
to  hold  the  office,  is  precisely  the  same  as  that  of  an  original  trustee, 
yet  the  Court  will  in  some  cases  more  readily  entertain  an  applica- 
tion for  lus  removal  from  the  office ;  because,  in  removing  him,  they 
do  not  consider  that  they  are  interfering  in  any  degree  with  the 
selection  of  the  testator  {d).  On  the  other  hand,  the  Court  will  not 
in  general  appoint  a  factor,  if  adequate  means  are  provided  for  car- 
tying  on  the  trust  by  assumption  {e). 

Powers  of  assumption  are  frequently  coupled  with  a  provision 
for  enabling  trustees  to  resign.  Where  this  is  the  case,  it  may  be 
incumbent  on  the  retiring  trustee  to  see  to  the  appointment  of  his 
successor;  because  the  resignation  of  this  office  is  always  viewed 
with  jealousy  by  the  Court,  and  it  might  be  held  that  the  exercise 
of  the  right  to  retire  was  conditional  on  the  trustees'  being  able  to 
arrange  for  filling  up  the  vacancy.  A  testator  may  naturally  be 
unwilling  to  confide  in  the  discretion  of  too  limited  a  number  of 
trustees ;  and  though  he  may  be  desirous  of  giving  facilities  for  their 
retirement  on  reasonable  grounds,  he  may  be  presumed  to  expect 
that  means  will  be  taken,  in  conformity  with  the  powers  which  he 
confers,  to  have  the  original  number  restored.  Sometimes  there  is 
a  direction  to  trustees  to  convey,  at  the  expiration  of  a  specified 
period,  to  persons  of  a  certain  class,  who  are  to  hold  the  property  for 
the  purposes  of  the  trust.    Such  persons,  who  may  be  denominated 


(a)  Wat8on  v.  Crawcour^  17  Feb. 
1844,  6  D.  687. 

(6)  Stevenson  y.  Emng^  12  Dec. 
1849,  12  D.  340. 

(c)  Lewin,  Tr.,  4th  Ed.  426. 


(d)  Pet.  Maq>her8<m^  19  Dec.  1840, 
3  D.  815. 

(e)  Pet.  Dunlop,  11  Mar.  1835,  13 
S.  681. 
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trustees  of  the  second  order,  when  not  mentioned  notninatim  in  the 

deed,  are  not  regarded  as  personcB  dUectce  (a). 

In  trusts  of  lengthened  endurance,  it  is  not  unusual  to  make  Power  of  Elec- 
tion nuiY  be 
provision  for  continuing  the  trust  by  other  means  than  assumption,  vested  in  Cor- 

Allusion  has  already  been  made  to  the  vesting  of  trust  property  in  fidair,  or  in 
corporations,  or  in  public  officers  and  their  successors.  Another 
mode  of  continuing  trusts  is  by  giving  a  power  of  nomination  to  the 
beneficiary,  or  to  some  neutral  party.  Where  property  is  destined 
to  the  use  of  a  religious  association,  or  to  augment  a  charitable  fund, 
the  nomination  of  new  trostees  may  be  entrusted  to  the  members  or 
office-bearers  of  the  association.  Where  the  destination  is  to  trus- 
tees nominatim,  whom  failing,  to  any  person  to  be  nominated  by  the 
Court  of  Session,  the  Court  will  not  consider  themselves  bound  to 
appoint  a  trustee  under  the  powers  of  the  trust  deed ;  but  may,  on 
the  application  of  the  parties  interested,  appointed  a  judicial  factor, 
with  the  usual  powers  (b).  Provisions  for  the  election  of  trustees 
in  permanent  trusts  will  be  liberally  construed.  Thus,  where  a 
chapel  trost  deed  provided  in  general  terms  for  the  election  of  new 
trustees,  the  Court  remitted  to  the  male  members  of  the  congre- 
gation to  make  an  election,  and  afterwards  confirmed  the  appoint- 
ment (c). 

By  the  74th  section  of  the  Bankruptcy  Act  (d),  the  creditors  Election  of 

^  •        ••       new  xmsieee 

upon  sequestrated  estates  are  entitled  to  elect  a  new  trustee  m  the  in  Bankmptcy. 
event  of  a  vacancy  occurring  by  retirement  or  otherwise.  And  if  a 
trustee,  after  being  elected,  refuse  to  accept,  the  Court,  on  an  appli- 
cation by  petition,  will  remit  to  the  creditors  to  elect  a  successor  (e). 
In  voluntary  trust  deeds  for  behoof  of  creditors,  it  is  usual  to  pro- 
vide for  the  continuance  of  the  trust  by  empowering  the  creditors 
to  elect  a  new  trustee,  if  necessary.  If  it  is  intended  to  substitute 
the  newly-elected  trustee  in  the  place  of  the  original  trustee,  the 
object  will  be  attained  by  a  deed  of  devolution  executed  by  the 

(a)  Pet.  Macpherson,  supra.  viying  tmstees  or  by  the  congregation, 

(&)  Pet.  Bobtrtson^  7  Feb.  1833,  11  if  the  prescribed  period  for  election 

S.  365.  had  passed ;  and  thought  that,  in  that 

(c)  Pet.  MorUon^  18  Jan.  1834,  12  event,  the  power  of  appointment  would 

S.  307 ;  11  Mar.   1834,  12  S.  547.  devolve  upon  the  Court. 

Lord    Eldon,    in    deciding  Foley  v.  ((/)  19  &  20  Vict.  cap.  79;   see 

Wontner,  2  Jac.  &  W.  245,  doubted  §§  67-76. 

whether  yacandeB   in  chapel   trusts         (e)  Pet.  MitcheU^  28  Jan.  1860,  22 

could  be  filled  up  either  by  the  sur-  D.  632. 
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latter  in  favour  of  his  soccessor.  An  example  of  this  sort  of  ar- 
rangementy  and  of  the  methods  pursued  for  explicating  the  trust, 
will  be  found  in  the  report  of  the  case  of  Earl  of  LavderdaU  v.  Earl 
of  Fife  (a).  While  it  is  certainly  a  most  judicious  arrangement  in 
trusts  for  creditors,  as  weU  as  in  trusts  to  hold  property  for  assoda- 
tions^  etc^  to  vest  the  power  of  changing  the  trustees  in  their  con- 
stituentSy  we  cannot  recommend  the  system  as  one  that  is  suitable 
in  testamentary  or  family  trusts.  Most  gentlemen  would  be  chary 
about  undertaking  a  trust  at  all,  if  they  knew  that  they  were  liable 
at  any  time  to  have  additions  to  their  number  forced  upon  them  by 
beneficiaries,  without  regard  to  their  own  wishes,  or  to  the  probar 
bility  of  their  being  able  to  co-operate  with  the  new  trustees.  The 
method  of  assumption  by  the  trustees  themselves  is  the  one  most 
likely  to  be  agreeable  to  the  trustees,  and  to  secure  responsibilily. 
In  iCairiage-  In  Lindsay  v.  Lindsay  (5),  all  the  trustees  under  an  ante-nup- 

TraBtfl,  the        tial  contract  having  failed  by  death  or  resignation,  and  an  applicar 
appoSat™*^""  t*<>^  having  been  made  to  the  Court  by  the  spouses  and  their 

children  for  an  appomtment  of  new  trustees,  it  was  suggested  by 
Lord  J.-C.  Hope  that  a  sufficient  radical  right  remained  in  the 
trusters  to  entitle  them  to  make  a  nomination  of  new  trustees  them- 
selves. An  action  of  declarator  was  accordingly  raised,  at  the 
instance  of  Mr  and  Mrs  Lindsay  against  their  children,  for  that 
purpose ;  and  the  case  having  been  reported  to  the  Inner  House, 
their  Lordships  found  and  declared  that  the  pursuers  had  power, 
and  were  entitled,  to  make  a  nomination  and  appointment  of  new 
trustees,  with  all  the  powers,  privileges,  rights,  and  faculties  con- 
f  erred  upon  the  original  trustees  by  the  contract  of  marriage  UbeUed 
on.  In  this  case  the  radical  right  alluded  to  extended  no  further 
than  to  the  administrative  part  of  the  trust,  the  duties  of  the  trus- 
tees being  to  hold  heritable  property  for  behoof  of  the  spouses,  and 
ultimately  to  convey  the  fee  to  Mrs  Lindsay  and  her  heirs.  In  a 
later  case,  where  a  trustee  and  sine  qua  non  under  a  marriage-con- 
tract had  declined  to  accept,  a  declarator  was  brought  to  have  it 
found  that  the  pursuers  had  power,  and  were  entitled,  to  make  a 
nomination  and  appointment  of  new  trustees  under  the  contract. 

(a)  Earl  of  Lauderdale  v.  Earl  of     1847,   9  D.   1297 ;   Scott  v.    WiUm, 
Fife,  9  Mar.  1830,  8  S.  675.  1773,  M.  6583,  HaileB,  528 ;  Tovey  v. 

(&)  Lindsay  v.  Lindsay^  19  June      Tennent^  infra. 
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The  First  Division,  causa  cognitOj  and  "  in  respect  of  the  case  of 
Lindsay/'  decerned  as  craved  (a).  As  it  is  now  settled  that  the 
parties  to  a  marriage-contract  have  power  to  nominate  new  trustees, 
it  can  scarcely  be  necessary  in  future  to  resort  to  the  machinery  of 
a  declarator  for  the  purpose  of  having  the  power  ascertained. 

In  whatever  form  the  ajssumption  may  have  been  made,  there  is  Oontinnity  in 

*  ^     •'        ^  '  the  Trust  does 

still  a  continuing  trust  as  regards  administration  and  the  interests  of  not  impart 

,  continuity  to 

beneficiaries.     The  new  trustees  are  bound  to  render  an  account  of  the  Title  of  the 

Truflt/Befl. 

the  intromissions  of  their  predecessors  as  well  as  their  own  (6).  As 
regards  their  UtUj  the  new  body  of  trustees  are  quite  distinct  from  the 
old,  to  whom  they  accordingly  stand  in  the  relation  of  singular  suc- 
cessors. In  Martin  v.  Wightj  it  was  argued  that  the  infeftment  of 
assumed  trustees  accresced  to  and  validated  precepts  granted  by 
their  predecessors — who  had  all  failed — in  the  character  of  supe- 
riors. But  this  doctrine,  founded  on  a  supposed  analogy  between 
trusts  and  corporations,  was  repudiated  by  all  the  judges  of  the 
First  Division  (c).  Lord  Pr.  Hope  and  Lord  Fullerton  also  agreed, 
that  if  any  one  of  the  trustees  who  had  signed  the  precept  had  sur- 
vived, and  had  been  included  in  the  infeftment,  there  would  have 
been  considerable  difficulty  in  the  question.  Lord  Mackenzie 
thought  that  there  might  be  continuity  of  title  in  trusts  established 
by  Act  of  Parliament  or  Royal  Charter,  though  not  in  private 
trusts.  The  opinions  in  this  case  exhibit  in  a  clear  light  the  dis- 
tinctions between  corporations  and  trusts.  As  regards  the  duration 
of  their  office,  the  presumption  is,  that  the  trust  is  meant  to  con- 
tinue in  the  persons  of  assumed  trustees,  notwithstanding  the  failure 
of  all  the  original  trustees ;  and  this  construction  was  accordingly 
given  to  a  deed  which  gave  power  to  the  trustees  to  assume  others 
to  act  along  with  them  {d). 

(a)  Tovey  v.  Tennent,  11  Mar.  1854,         (c)  Martin  v.  Wight,  3  Feb.  1841, 

16  D.  866.  3  D.  485. 

(h)  SomerviUe's  Trs.  v.  Wemess,  8         (rf)  M'LeisVs  Trs,  v.  M'Leish,  25 

Dec.  1854,  17  D.  151.    No  opinion  May  1841,  3  D.  914,  per  Lords  Med- 

was  ezpreflsed  as  to  any  supposed  lia-  wyn  and  Moncreiff . 
bility  for  previous  intromifisions. 
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Section  II. 


OF  THE  APPOINTMENT  OF  NEW  TRUSTEES  BT  THE  COURT. 


Question 
stated. 


Early  Cases. 


Competency 
affirmed  in 
later  Cases. 


Probably  no  matter  connected  with  the  administration  of  trust 
estates  is  more  involved  in  doubt  than  that  of  the  power  of  the 
Court  of  Session  to  appoint  new  trustees.  Our  opinion  is,  that  the 
Court  of  Session  does  possess  the  power ;  though  we  believe  we  give 
expression  to  the  prevailing  opinion  amongst  the  profession,  in 
affirming  that  the  Court  has  used  a  wise  discretion  in  declining  to 
bring  this  branch  of  this  extraordinary  jurisdiction  into  use  for  the 
purpose  of  providing  for  the  administration  of  ordinary  family 
trusts ;  seeing  that  by  the  machineiy  of  a  factory  their  Lordships' 
powers  of  supervision  over  trust  estates  may  be  exerted  more  effi- 
ciently and  in  a  more  summary  manner  (a). 

In  arriving  at  this  conclusion,  we  do  not  attach  much  weight  to 
the  authority  of  some  early  cases,  decided  at  a  time  when  the  dis- 
tinction between  trusts  and  factories  was  perhaps  not  very  clearly 
defined.  We  may  refer,  however,  to  the  case  of  Kin^s  College^ 
Aberdeen^  where  the  Court  authorized  the  investment  of  the  fund 
in  the  name  of  the  masters  of  the  College,  the  said  masters  and 
their  heirs  conjunctly  and  severally  being  bound  to  report  their  pro- 
ceedings to  the  Court  within  six  months  (i).  In  MacdowaU  v. 
Macdowal  (c),  where  the  Court  refused  a  prayer  for  authority  to 
carry  on  a  private  trust,  on  the  ground  that  the  purposes  had  been 
already  fulfilled,  it  was  observed, — and  this  dictum  is  referred  to 
by  Lord  Brougham  in  the  subsequent  case  of  Millar  v.  Blades 
Tr8.y — ^that  the  Court  would  interpose  where  no  person  had  any 
immediate  interest  in  the  management;  and  estates  destined  to 
charitable  uses  were  mentioned  as  an  instance  in  point. 

No  other  case  is  reported  till  1822,  when  an  application  was 
made  for  the  appointment  of  additional  trustees  for  the  manage- 
ment of  a  fund  bequeathed  for  the  support  of  schools.    It  appearing 


(a)  See  Bell's  Com.  5th  Ed.  I.  81 ; 
Pr.  §  1993,  2. 

(6)  King's  CoUege  of  Aberdeen^  1741, 
Elch.  Tr.  No.  11 ;  see  also  Elch.  Juris- 
diction, No.  21 ;  Hospital  of  Largs  v. 


Earl  of  Wemyss,  M.  14722;  Pet. 
APPherson,  M.  6052  ;  andfleeBrak.  1, 
6,21. 

(c)  MacdowaU  y.  Macdowal^  1789, 
M.  7453. 
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that,  although  some  of  the  original  trustees  had  died,  there  was 
still  a  plurality  of  trustees,  the  petition  was  refused  in  hoc  statu  (a). 
In  Pet.  Moiry  the  Court  declined  to  nominate  a  trustee  on  the  de- 
cease of  one  appointed  hy  a  private  trust  deed,  being  of  opinion 
^Hhat  although  in  cases  where  there  was  an  absolute  necessity  for  their 
interference,  the  Court  would  appoint  a  trustee,  there  did  not  exist 
such  necessity  here  "  (b).  And  on  the  failure  of  the  trustees  under 
a  mortification,  the  Court  appointed  the  kirk-session  of  the  parish 
"  factors  to  execute  the  wiU,"  they  having  offered  to^  act  as  trus- 
tees, provided  an  allowance  were  made  to  their  clerk  for  his  services 
in  managing  the  fund  (c).  Still  later,  the  Court,  on  the  authority 
of  an  unreported  case,  remitted  to  the  members  of  a  congregation 
to  elect  trustees  for  holding  the  property  of  their  chapel,  the  pro- 
visions for  a  substitution  of  new  trustees  under  the  trust  deed  hav- 
ing become  inapplicable.  On  the  election  being  reported  to  the 
Court,  they  confirmed  it,  and  granted  warrant  to  the  surviving 
trustee  to  execute  aU  necessary  deeds  for  vesting  the  property  in 
the  new  body  (df).  It  will  be  observed  that  this  was,  in  point  of 
law,  an  appointment  of  trustees  by  the  Court,  although  the  sugges- 
tion of  the  individuals  whose  election  was  approved  of  was  naturally 
left  to  the  congregation.  In  Miller  v.  BlacHs  Trs.  there  was  a 
destination  to  trustees  for  charitable  uses;  and  it  was  argued 
that  the  heir-at-law  was  entitled  to  defeat  the  settlement,  on  the 
ground  that  there  was  no  means  of  continuing  the  trust  beyond 
the  lives  of  the  original  trustees,  and  of  such  persons  as  they  might 
assume.  The  power  of  distribution  being  of  a  discretionary  nature, 
could  not,  it  was  said,  be  exercised  by  a  judicial  factor.  Lord 
Brougham,  in  delivering  judgment,  explained  that  the  powers  of 
assmnption  might  be  extended  by  implication  to  the  new  trustees, 
and  added,  ^^  But  there  is  a  sufficient  power  in  the  Court  of  Ses- 
sion to  provide  for  continuing  the  trust,  in  a  case  of  this  description, 
had  there  been  no  such  clause ;"  a  doctrine  which  his  Lordship  de- 
fended by  a  minute  review  of  the  previous  cases  (e).- 

(a)    Pet.    Marjoribanks,    21    Feb.  {d)  Pet.  Morison^  18   Jan.  1834, 

1822,  1  S.  856.  and  11  Mar.  1884,  12  S.  807  &  647. 

(6)  Pet.  Moir  ^  Ors,,  6  July  1826,  (e)  Miller  fi-  Org.  v.  Blackfs  Trs,, 

4  S.  801.  14  July  1837, 2  S.  &  M'L.  889,  affd.  14 

(c)  Pet.  Falconer,  4  Dec.  1830,  9  S.  566. 
S.  142. 
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B^dPretton.  ^^  general  question  was  thereafter  most  carefully  considered  in 

.  the  case  of  Melville  v.  Lady  Baird  Preston  (a).  The  settlor  in  this 
case  had  executed  an  entail  of  his  heritable  estates ;  and  b j  a  re- 
ktive  trust  deed  he  declared  that  the  beneficial  operation  of  this 
entail  should  be  suspended  during  the  Uyes  of  his  three  nieces, 
during  which  period  the  property  was  to  be  administered  and  the 
rents  to  be  applied  in  fulfilment  of  the  purposes  of  the  trust.  The 
trust  deed  contained  a  general  disposition  of  the  settlor^s  heritable 
estate,  and  gave  large  discretionary  powers  to  the  trustees,  includ- 
ing a  power  to  fit  up  the  mansion-house  for  the  heirs  of  entail, 
with  furniture  and  plate  ^^  according  to  their  own  discretion,"  and 
also  a  direction  to  hold  a  sum  of  L.10,000  at  the  pleasure  of  his 
three  nieces,  and  the  survivor  of  them,  to  be  hiid  out  in  improve- 
ments. The  trustees  declined  to  accept ;  and  certain  of  the  bene- 
ficiaries, conceiving  that  the  entails  were  merely  burdens  on  the 
trust — as  was  afterwards  decided  by  the  Court — ^petitioned  for  the 
appointment  of  new  trustees.  The  Court  nominated  and  appointed 
the  parties  suggested  ^^to  be  trustees  for  executing  the  different 
powers,  and  carrying  into  effect  the  provisions  contained  in  the 
trust  disposition  and  deed  of  settlement  and  will"  of  Sir  Robert 
Preston,  ^'  and  that  in  room  and  place  of  the  trustees  named  by  the 
said  Sir  Robert  Preston,  who  have  declined  to  accept,  and  with  all 
the  powers  and  faculties  conferred  upon  the  said  original  trustees 
by  the  said  trust  deed."  The  new  trustees  having  brought  a  for- 
mal process  of  declarator  for  having  the  ^leritable  property  vested 
in  their  persons,  the  action  was  opposed  by  Lady  Baird  Preston  on 
the  ground  that  the  Court  had  exceeded  its  powers  in  making  the 
appointment,  but  the  defence  was  unanimously  repelled.  Lord 
Gillies  said — "  If  it  were  necessary  to  decide  it,  I  am  clearly  of 
opinion  that  we  have  the  power  of  appointing  a  trustee,  where  a 
necessity  exists  for  it,  and  that  it  is  very  useful  and  beneficial  that 
such  a  power  should  exist  in  this  Court."  Lord  Mackenzie  ob- 
served— "  We  have  ample  power  to  appoint  a  trustee,  wherever  a 
necessity  exists  for  making  such  an  appointment ;  and  there  was  a 
necessity  for  it  in  this  case."  Lord  Corehouse  held,  that  ^^the 
Court  have  a  power  to  appoint  trustees  where  a  case  of  necessity 
emerges ;"  and  Lord  President  Hope,  while  laying  weight,  in  com- 

(a)  MelvUk  v.  Lady  Baird  Preston,  8  Feb.  1838,  16  S.  457. 
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mon  with  the  other  judges,  on  the  previously  expressed  consent  of 
the  parties,  added — "  And  the  Court  could  have  appointed  trustees, 
even  without  the  consent  of  the  parties."  In  the  House  of  Lords 
the  question  seems  to  have  been  decided  on  the  ground  that  the  ap- 
pointment was  res  judicata  between  the  parties,  the  proceedings 
under  the  original  petition  not  having  been  opened  up  by  reduction 
or  appeal.  Lord  Cottenham,  C,  said  that  he  thought  it  unnecessary 
to  consider  whether  the  Court  of  Session  had  power  to  appoint  new 
trustees,  because  in  this  case  the  pursuers  had  been  appointed  trus- 
tees with  the  consent  of  the  appellant,  and  the  appointment,  he 
said,  ^^  stands  in  full  force,  and  whilst  it  so  stands,  the  title  of  the 

« 

pursuers  under  it  cannot  be  disputed  by  the  appellant"  (a). 

The  later  cases  which  are  considered  to  have  thrown  discredit 
on  the  authority  of  Prestaris  case,  appear  to  us  to  leave  the  prin- 
ciple untouched ;  the  question  raised  in  these  cases,  having  had  relar 
tion  merely  to  the  expediency  of  appointing  trustees  under  private 
trust  settlements. 

Li  MAslarCa  case,  the  First  Division,  with  consent  of  the  bene-  Authority  of 
ficiaries,  appointed  trustees,  with  the  whole  powers  contained  in  the  reoognised. 
trust  disposition ;  the  original  trustees  having  all  died,  and  it  being 
represented  that  the  purposes  of  the  trust  were  such  as  to  render  it 
one  of  considerable  endurance  (&).  And,  in  a  trust  for  behoof  of 
married  persons  and  their  children,  the  Court,  on  the  death  of  the 
original  trustees,  appointed  new  trustees  under  the  disposition, 
"  with  the  whole  powers  thereby  conferred  on  the  original  trustees 
now  deceased,  they  always  finding  caution  before  extract,  in  terms 
of  the  Act  of  Sederunt  anent  factors"  (c).  But  where  the  only 
obstacle  to  the  termination  of  a  family  trust  was  the  existence  of 
an  annuity,  the  Court  refused  to  appoint  tmstees ;  Lord  President 
Boyle  observing — "  We  are  not  fond  of  appointing  trustees.  We 
have  no  good  securities  that  the  work  will  be  well  done ;  and  in  this 
case,  I  propose  that  the  party  should  only  be  nominated  judicial 
factor,  with  the  usual  powers"  (d).  Li  lAndsaj/s  case,  which  was  a 
marriage-contract  trust.  Lord  Cockbum  said — ^^  Assuming  that  we 

(a)  8  CL  &  Pin.  p.  16,  2  Rob.  45.  (c)  Pet.  Glasgow,  5  Dec.  1844, 7  D. 

lb)  Pet.  M'Aslan  ^  Ors,,  17  July      178. 
1841,  3  D.  1263.  (d)  Pet.  Bain,  30  June  1846,  8  D. 

942. 
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have  power  to  nominate  new  trustees,  it  would  require  a  strong 

case  to  make  us  exercise  it ;  and  a  strong  case  cannot  be  said  to 

Appointment     g^jg^  where  the  parties  can  do  it  for  themselves  **  (a).    Then  in  Pet. 

of  Factor  con-  *  ^    '  ^ 

flidered  more      Nicholson  (b)y  ou  the  failure  of  trustees  appointed  by  a  marriage- 

ozpeQiem.  

contract,  the  First  Division,  on  the  application  of  one  of  the 
spouses,  declined  to  appoint  new  trustees,  but  nominated  a  judicial 
factor.  And  again,  when  PrestorCs  case  came  before  the  Court  the 
second  time  (c),  on  a  petition  for  the  appointment  of  a  new  trustee 
to  supply  a  vacancy  in  the  trust,  the  judges  of  the  First  Division 
did  not  seem  disposed  to  recede  from  their  former  position  in  refer- 
ence to  such  appointments.  Lord  Ivoiy,  indeed,  remarked,  that  of 
late  years  the  Court  had  discountenanced  the  practice  of  appointing 
trustees ;  and,  if  the  question  had  been  open,  he  should  have  had 
great  doubts  as  to  the  propriety  of  appointing  these  trustees  at  all. 
But  Lord  President  MfNeill's  statement  of  the  law  was,  that  ^  the 
Court  will  interpose  to  name  trustees  only  in  cases  of  necessity, 
where  danger  is  to  be  apprehended  if  the  Court  do  not  interpose. 
The  case  before  us  does  not  come  up  to  that ;  it  is  put  entirely  on 
convenience."  He  added  as  an  illustration,  that  if  one  of  the  two 
remaining  trustees  were  going  abroad  for  a  time,  he  might  not  refuse 
such  an  application  {d  ). 
o^lmsScfor  ^  Ferguson  v.  Marjoribanksy  the  Court  were  asked  to  find  that 
the  ™»i^*B®- .  "  it  is  competent  for  our  said  Lords  to  nominate  and  appoint  such 
ties ;  and  so  many  persons  as  to  them  shall  appear  fit  and  proper  "  for  the 

administration  of  an  endowment  of  a  grammar  school.  The  Court 
held,  that  the  original  nomination  of  certain  parties  and  their  heirs 
had  not  failed,  and  the  action  was  accordingly  dismissed  as  unneces- 
sary ;  the  only  indication  of  opinion  on  the  merits  being  an  obser- 
vation of  Lord  Ivory,  to  the  effect  that  the  Court  of  Session  is  itself 
the  trustee  when  a  trust  has  lapsed,  and,  as  such,  assumes  the  right 
of  appointing  a  judicial  factor  {e).  The  difficulties  attending  the 
appointment  of  trustees  were  also  alluded  to  by  Lord  Deas,  in  a 
petition  founded  on  an  ante-nuptial  contract,  and  praying  for  the 
appointment  of  a  judicial  factor  to  hold  a  sum  of  L.3000,  which  the 

(a)  Lindsay  Sf  Spouse  v.  Lindsay^  19  (c)  Preston  v.  PresUnCs  TV*.,  7  July 

June  1847,  9  D.  1299.     See  ante,  p.  1852,  14  D.  1056. 
268.  (d)  14  D.  1056. 

(6)  Pet.  Nicholson,  29  Jan.   1850,  (e)    Ferguson  v.   Marjoribanks,    1 

12  D.  911.  April  1858,  15  D.  645. 
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lad/s  father  had  become  bound  to  pay  at  the  first  term  after  his 
death,  for  behoof  of  the  spouses  in  liferent,  and  the  children  in  fee. 
No  trustee,  however,  had  been  nominated  in  the  contract,  and  the 
executor  could  not  secure  the  children's  interest  except  through  the 
intervention  of  a  trust.  The  Court  declined  to  name  a  trustee; 
but  appointed  a  judicial  factor  with  the  usual  powers  (a). 

The  groxmd  of  the  refusal  to  appoint,  in  the  sequel  of  Preston's  with  powers  of 
case,  deserves  attention,  from  its  bearing  on  cases  as  to  charitable  ad-  ^^^  °°" 
ministration.  The  Court,  having  already  appointed  trustees  with  all 
the  powers  and  faculties  conferred  by  the  truster,  including  a  power 
of  assumption,  refused  an  application  for  the  appointment  of  a  new 
trustee  to  supply  a  vacancy,  on  the  groxmd,  as  stated  by  the  Lord 
President  M^eill  (ft),  that  the  surviving  trustees  nominated  by  the 
Court  might  exercise  the  power  of  (zssumptiony  and  that  no  reason 
had  been  stated  for  seeking  the  intervention  of  the  Court.  This 
consideration  obviously  suggests  a  reason  for  the  appointment  of 
new  trustees  rather  than  a  factor  in  trusts  of  lengthened  endurance, 
e.  g.y  for  charitable  purposes.  By  appointing  trustees,  the  trust  is 
saved  the  expense  of  a  salaried  management ;  and  the  trustees  may 
at  the  same  time  be  enabled,  under  the  powers  of  the  decree  of  con- 
stitution, to  transmit  their  ofBce  to  successors,  instead  of  leaving  it, 
as  a  factor  must  do,  to  be  filled  up,  as  accident  might 'direct,  by  any 
one  who  cared  to  make  the  necessary  application  to  the  Court. 

We  refer  to  our  chapter  on  Charitable  Trusts  for  an  account  of  Recent  autho- 
the  more  recent  cases  in  which  the  Court  has  appointed  trustees, 
under  the  name  of  managers,   for  the   execution  of  charitable 
trusts  (c). 

The  observation  of  the  Lord  President  in  Preston  v.  Preston's  oourt  may 
TVs.j  as  to  the  course  which  might  be  taken  in  the  event  of  one  of  tommioShed 
two  trustees  leaving  the  country  ((f),  leads  us,  in  conclusion,  to  the  °"™°®'» 
consideration  of  a  class  of  cases  in  which  the  Court  has  empowered 
trustees  to  execute  the  trust  alone,  in  consequence  of  the  death  or 
non-residence  of  other  trustees.    The  Court  has  the  power  of  appoint- 
ing an  additional  trustee  to  act  along  with  an  original  trustee  whose 

(a)  Pet.  Melville,  8  Mar.  1856,  18         (c)   See  Chapter  XX.  (Charitable 
D.  788.  Truate). 

(6)  Lord  Colonaay,  14  D  1056.  (c?)  Preston  v.  Preston's  Trs.,  14  D. 

1056. 
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colleagae  has  become  incapable  of  acting.  This  course  seems  pre- 
ferable to  that  of  appointing  a  factor ;  on  the  principle  laid  down 
in  Findlaifs  case  (a),  that  the  nomination  of  the  tmster  should  be 
respected ;  but  we  cannot  point  to  any  case  in  which  the  Court 
has  exercised  the  power  of  nominating  additional  trustees.  The 
actual  course  of  practice  has  not  been  uniform.  In  one  case, 
where  the  trust  settlement  ¥ras  conceived  in  favour  of  trustees  and 

in  cMe  of  In-     the  survivor,  and  one  of  two  surviving  trustees  became  insane,  the 

"*^    '  First  Division  granted  warrant  and  authorized  the  petitioner  (the 

acting  trustee)  to  bring  the  aforesaid  trust  to  a  conclusion,  as  sole 
trustee  capable  of  acting  therein,  and  to  act  with  the  full  powers 
and  for  the  purposes  expressed  in  the  trust  deed,  caution  being  duly 
found  (b) ;  and  again  where  one  of  three  trustees  had  died,  and 
another  was  sequestrated  and  refused  his  concurrence  to  the  execu- 

Bankraptoy;  tiou  of  a  trust,  the  First  Division,  agreeably  to  their  former  decision, 
authorized  the  third  trustee  to  wind  up  the  trust,  with  the  full  powers 
conferred  on  the  trustees  or  survivor,  on  condition  of  his  finding 
caution  (c).  But,  in  a  similar  case,  where  an  assumed  trustee 
prayed  the  Court  either  to  nominate  a  new  trustee  to  act  along  with 
her  in  place  of  the  incapable  trustee,  or  otherwise  to  authorize  the 
petitioner  to  execute  by  herself  the  purposes  of  the  trust,  the  Second 
Division  refused  the  prayer ;  and  Lord  Justice-Clerk  Hope  observed 
— "  The  Court  are  here  called  upon  to  exercise  an  extraordinary 
power  where  it  is  quite  unnecessary.  The  appointment  of  a  new 
trustee,  I  am  aware,  is  a  thing  which  has  been  done,  but  it  is  most 
inexpedient  and  unadvisable."  A  factor  was  afterwards  appointed 
in  terms  of  an  amended  prayer  (d).    Where  the  difficulty  arose 

Noni«6idenoe.  from  a  trustee  having  gone  abroad,  we  have  already  seen  that  the 
remaining  trustee  was  f oxmd  entitled  to  act  alone  to  the  effect  of 
assuming  a  colleague  in  the  trust  (e) ;  but  in  a  later  case,  in  which 
the  authority  of  the  resident  trustee  was  doubted,  the  Court 
appointed  a  judicial  factor  (/).    In  the  earlier  case  of  Cowan  v. 


(a)  Pet.  rindlay  j-  Ors,,  30  Jane  (d)  Pet.  Watt,  13  June  1854,  16  D. 

1866,  17  D.  lOU.  942. 

(6)  Pet.  Fraser,  1  Mar.  1867, 16  S.  («)  Watsm  v.  Crawoour,  17  Feb. 

692.  1844,  6  D.  687. 

(c)  Pet  MUlar,  19  Jan-  1864,  16  { f)LauderY, Lauder' sTrs.,\2^0Y. 

D.  368.  1861,  14  D.  14. 
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Crawfordy  it  was  ruled  that  where  the  beneficiaries  had  an  interest  to 
support  the  administration,  it  was  not  to  be  considered  as  dissolved 
even  by  the  death  of  one  trustee,  the  absence  of  another  from  the 
country — ^to  whom  a  curator  bonis  (loco  absentia)  had  been  appointed 
— and  the  bankruptcy  of  the  third.  The  absent  trustee  might  still 
return  and  claim  the  administration,  as  he  had  never  been  superseded 
or  debarred  from  exercising  his  office  (a). 

The  Coiut  will  not  appoint  a  new  trustee,  or  authorize  one  of  Seau,  where 

^^        ,  ,  the  Trust  is 

several  to  act  alone,  where  discretionary  powers  are  to  be  exer-  discretionary, 
cised  (6). 

Where  trustees  cannot  agree  in  the  management,  the  Court  will  ^?  n'^**^^" 
interpose  for  the  protection  of  the  estate.     In  Laird  v,  NicholL  they  where  Trus- 

^  *■  7        J    4g^  differ  as  to 

refused,  on  special  groxmds,  to  sequestrate  the  trust  estate ;  Lord  the  manage- 
J.-C.  Hope  observing,  that  "  if  a  meeting  of  trustees  were  called, 
and  only  two  appeared,  and  they  differed,  there  might  arise  a  case 
for  our  interference,  but  no  such  case  had  yet  arisen"  (c).  And 
accordingly,  where  a  body  of  trustees  were  equally  divided  as  to 
the  management,  two  against  two,  the  Court,  of  consent,  appointed 
a  judicial  factor  ((2).  And  where  two  trustees  differed  in  limine  as 
to  the  propriety  of  assuming  additional  trustees,  the  Court,  on  the 
application  of  the  beneficiary,  appointed  a  judicial  factor  («). 


Section  IH. 


OF  THE  BESIGNATION  OP  TRUSTEES. 


To  complete  the  subject  of  the  devolution  of  the  office  of  trustee.  Sourer  of 
we  have  still  to  consider  the  mode  in  which  an  individual  may  divest  resign, 
himself  of  the  character  of  trustee  without  thereby  putting  an  end 
to  the  trust.    Three  distinct  means  have  been  recognised  by  English 
lawyers,  by  which  the  object  in  question  may  be  attained :  Firsts 
the  trustee  may  obtain  the  consent  of  all  the  parties  interested ;  or, 

(a)  Cowan  v.    Cratoford^  20  Jan.  (c)  Laird  v.  NichoU^  7  Dec.  1883, 

1837,  15  S.  398.  12  S.  187. 

(h)  Bell's  Pr.  §  1993,  2 ;  Ireland  v.  (d)  Adie  v.  MUcheU,  19  Dec.  1886, 

Glass,  18  May  1833, 11  S.  626  ;  Nishet      14  S.  185. 

V.  Eraser,  31  Jan.  1835,  13  S.  384.  (g)  Forbes  v.  Forbes,  14  Feb.  1852, 

14  D.  498. 
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At  common 
law  trustee 
cannot  resign. 


Besignation  by 
consent  of  the 
Beneficiary. 


secondly,  he  may  retire  by  virtue  of  a  special  power  contained  in 
the  instrument  creating  the  trust ;  or,  thirdly ,  he  may  obtain  his 
release  by  means  of  an  application  to  the  Court.  To  these  sources 
of  authority  we  must  now  add  fourthly y  the  authority  of  statute. 
It  will  afterwards  be  seen  that  the  interposition  of  the  Court  of 
Session  for  the  purpose  of  liberating  a  trustee  from  his  engage- 
ments, is  a  remedy  more  sparingly  granted  by  the  Court  of  Session 
than  by  the  Court  of  Chancery. 

At  common  law^  a  trustee,  unless  acting  under  special  powers  to 
that  effect,  could  not  take  upon  himself  to  resign  his  office,  even  upon 
reasonable  grounds ;  and  still  less  would  an  arbitrary  or  capricious 
withdrawal  be  permitted.  In  the  case  of  Watson  v.  Crawcour,  indeed, 
permanent  residence  in  a  foreign  coimtry  was  regarded  as  equivalent 
to  resignation.  But  the  report  shows  that,  in  deciding  the  point,  the 
judges  were  desirous  of  putting  that  construction  upon  the  trustee's 
absence,  which  would  be  attended  with  least  disadvantage  to  the 
estate  ;  and  in  the  case  in  question,  it  was  necessary  to  hold  him  as 
having  resigned,  in  order  that  the  resident  trustee  might  have  liberty 
to  act  by  himself.  At  most,  this  case  only  proves  that  the  Courts 
have  power  to  remove  an  absent  trustee,  or  to  hold  him  as  having 
de  facto  resigned;  it  certainly  does  not  warrant  the  conclusion 
that  a  trustee  may  escape  from  all  responsibility  for  future  acts  of 
management  by  merely  quitting  the  country,  without  having  used 
the  means  of  obtaining  an  effectual  discharge  by  either  of  the 
methods  we  are  about  to  notice. 

1.  As  it  would  be  contrary  to  equity  to  allow  any  beneficiary  to 
complain  of  the  consequences  of  an  act  to  which  he  had  been  an 
assenting  party,  it  follows,  that  if  all  the  beneficiaries  are  sui  juris  (a), 


(a)  In  Willci'nson  v.  Parry,  4  Rusb. 
272,  the  trustees  were  bound  by  the 
deed,  if  they  relinquished  the  trust,  to 
transfer  the  property  to  the  joint  names 
of  a  new  trustee  and  the  continuing 
trustee  ;  and  one  of  the  trustees  hay- 
ing retired  without  procuring  the 
appointment  of  a  successor,  Sir  J. 
Leacht  M.  R..  held  him  responsible  for 
the  misuse  of  the  trust  funds ;  although 
it  appeared  that  the  xndow  and  such 
of  the  family  as  were  major  had  as- 


sented to  the  arrangement.  ^*  Nothing 
could  relieye  the  trustee,"  said  the  M. 
R.,  ^^from  his  obligation,  but  the  con- 
sent of  all  parties  interested  in  the 
trust.  It  was  not  possible  to  obtain 
such  consent  here,  because  there  were 
infants,  who  were  not  capable  of  con- 
senting, and  therefore  could  not  be 
deprived  of  that  security  which  they 
derived  from  having  the  trust  property 
confided  to  the  care  of  two  trustees 
instead  of  one ''  (4  Russ.  276). 
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and  that  all  concur  in  sanctioning  the  resignation  of  a  trustee,  he 
may  retire  without  involving  either  himself  or  his  colleagues  in  any 
new  responsibility.     But  before  giving  their  consent  to  the  contem- 
plated resignation,  the  beneficiaries  would  naturally  wish  to  be 
assured  that  their  interests  were  not  likely  to  suffer  by  the  arrange- 
ment.   Unless  the  resignation  were  effectual,  as  against  the  public 
as  well  as  against  the  beneficiaries,  it  would  be  worse  than  useless ; 
because  it  would  leave  all  the  subsequent  deeds  of  the  trustees  open 
to  challenge,  as  having  been  executed  without  the  consent  of  a 
legal  quorum.    It  is  not,  therefore,  unimportant  to  observe  that  the 
resignation  of  a  trustee,  with  concurrence  of  the  beneficiaries,  is 
binding  on  all  parties.    Accordingly,  where  one  of  three  trustees 
had  resigned,  and  his  resignation  had  been  accepted  by  his  co-  ma  v.  Mitchell 
trustees,  and  thereafter  a  second  trustee  resigned  and  his  resignation 
was  accepted  by  the  remaining  trustee,  who  thereupon  assumed 
two  new  trustees  in  pursuance  of  powers  conferred,  and  the  whole 
proceedings  were  subsequently  approved  and  confirmed  by  the  tes- 
tator's family,  the  beneficiaries  under  the  trust ;  and  it  was  objected, 
on  the  part  of  a  purchaser  from  the  new  body  of  trustees,  that  they 
were  not  in  titulo  to  sell,  the  resignation  being  conceived  to  be 
uUra  viresj  because  not  specially  authorized  by  the  trust  deed, — 
the  Court,  ^^  in  respect  of  the  special  circumstances  of  the  present 
case,  and  likewise  of  the  ratification  and  concurrence  of  all  those 
interested  in  the  trust,"  sustained  the  title  (a).    The  report  in  the 
case  of  Hill  v.  Mitchell  does  not  bring  out  any  ^^  special  circum- 
stances,"  except  that  both  trustees  had  a  reasonable  cause  for 
resigning,  the  one  being  in  bad  health,  and  the  other  having  differed 
with  his  co-trustees.     The  resignations  were  made  by  letter.     The 
opinions  of  the  judges   show,  that  the  concurrence  of  the  bene- 
ficiaries and  of  the  other  trustees  was  the  important  circumstance 
which  gave   validity  to   the  resignation.      Lord  Mackenzie,   for 
example,  says,  ^^  It  is  said  that  there  must  be  an  application  to  the 
Court.    No  doubt  that  is  the  best  course.     We  sustain  all  kinds  of 
declarators,  and  a  declarator  of  that  sort  would  be  a  valid  action  ; 
but  I  would  hesitate  to  say  that  it  is  absolutely  necessary.     A  resig- 
nation made  on  the  one  hand,  and  accepted  on  the  other,  or  a 

(a)    Hill   V.   Mitchell    ^    Ors.,    9      v.  Beveridge,   29   Nov.    1838,    12  S. 
Dec.  1846,  9  D.  239;  see  aliso  Frecn      141. 
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resignation  called  for  by  the  other  trustees,  or  by  the  beneficiaries, 
and  acceptance  made  on  that  call,  and  the  trust  going  on  after  the 
resignation,  I  donH  see  why  that  resignation  should  not  be  sus- 
tained'^ (a). 

The  decision  in  Hill  v.  Mitchell  ought  to  remove  all  doubts  as  to 
the  power  of  a  trustee  to  execute  a  valid  and  effectual  Tesignation 
during  the  continuance  of  the  trust,  with  consent  of  the  co-trus- 
tees and  all  the  beneficiaries.  To  make  the  resignation  perfectly 
unchallengeable,  it  should  be  by  deed,  setting  forth  the  cause  of  re- 
signation, and  embodying  a  consent  by  all  the  parties  interested.  But 
it  appears  from  the  decision  referred  to,  that  an  informal  resigna- 
tion accepted  by  the  trustees  and  homologated  by  the  beneficiaries 
may  be  sufficient.  It  must,  of  course,  be  kept  in  view,  that  if  there 
are  minor  beneficiaries,  it  will  be  impossible  to  obtain  a  legal  consent 
on  their  part.  There  is  no  reason  to  suppose  that  a  consent  by 
guardians  would  be  binding,  because  the  trustee  is  himself  in  the 
position  of  a  guardian  quoad  the  trust  property,  and  must  not  pre- 
sume to  advise  his  ward  in  a  matter  so  closely  affecting  his  own 
interest  and  responsibility.  The  existence  of  a  beneficial  interest  in 
persons  naseituriy  will  also  be  a  bar  to  resignation  by  consent.  If 
the  trustee  has  become  a  party  to  a  Utigation,  he  cannot  withdraw 
without  the  consent  of  the  opposite  party,  although  the  beneficiaiy 
be  willing  to  be  substituted  in  his  place  (6). 

2.  The  next  and  most  usual  mode  of  enabling  a  trustee  to  resign, 
is  by  a  power  to  that  effect  inserted  in  the  trust  deed.  By  the 
Trustee  Act,  1861  (c),  every  private  trust  deed — unless  where  the 
contrary  is  expressed — ^is,  for  the  future,  to  be  held  to  include  a 
power  of  resignation.  Express  powers  are  usually  coupled  with 
provisions  for  enabling  the  surviving  or  continuing  trustees  to  sub- 
stitute new  trustees  in  room  of  those  who  may  die,  or  resign,  or 
become  incapable  of  acting ;  and  the  right  to  resign  is  sometimes 
made  contingent  on  the  consent  of  the  other  trustees  being  ob- 
tained. Where  such  a  power  is  given,  the  trustee  may  resign  even 
after  an  action  has  been  raised  against  him ;  and  he  is  entitled  to  be 
assoilzied  in  respect  of  his  resignation,  if  he  found  upon  it  in  his 


(a)  9  D.  244. 

(6)  Stephenson^ s  Trs.  v.  Marq.  of 
Tweeddale,  11  Mar.  1823,  2  S.  287. 


(c)  24  &  26  Vict.  cap.  84,  §  1. 
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defences  (a).     In  practice,  it  is  by  no  means  uncommon  for  a  tros-  Express 
tee  to  retire  during  the  continuance  of  a  trust,  when  such  retire- 
ment is  authorized  by  the  deed  of  constitution. 

3.  If  a  trustee  has  not  received  the  necessary  authority  from  Court  may 

,  authorize  re- 

his  constituent,  and  is  unable  to  obtain  the  consent  of  all  the  bene-  signation  in 
ficiaries  to  his  resignation,  he  will  be  allowed  to  retire,  on  cause  sity. 
shown,  upon  an  application  to  the  Court  of  Session.  This  doctrine, 
which  was  first  distinctly  laid  down  in  the  case  of  HiU  v.  Mitehellj 
has  been  more  recently  acted  on  by  the  First  Division  in  Pet. 
Gordon  (6),  and  by  the  Second  Division  in  DicKs  Trs.  v.  Pridie  (c). 
In  the  latter  case,  the  Court  pronounced  an  interlocutor,  finding 
^  that,  in  the  circumstances  stated  in  the  said  report,  as  to  the 
state  of  health  of  the  defender,  Peter  Hampden  Pridie,  he  is 
entitled  to  be  relieved  from  the  office  of  trustee  xmder  the  trust  deed 
and  settlement  of  the  late  Mrs  Jean  Dick,  and  therefore  discharge 
and  exoner  him  of  the  said  office,"  etc.  In  GordorCs  case  the  ap- 
plication was  by  petition,  stating  that  the  applicant,  who  was  an 
assumed  trustee,  had  gone  to  reside  in  England,  and  was  desirous 
of  resigning  his  office ;  and  praying  for  authority  to  that  effect  and 
for  exoneration.  Intimation  having  been  made  to  the  trustees  (d)y 
the  Court,  ^^  in  respect  no  answers  to  the  petition  had  been  lodged, 
allowed  the  petitioner  to  resign." 

As  regards  the  circumstances  and  grounds  which  entitle  a  trus-  Grounds  on 
tee  to  be  judicially  discharged  of  his  office,  it  is  understood  that  the  nation  allowed 
practice  in  England  is  more  favourable  towards  trustees  than  that  ^^  *^*  ^"^ 
which  the  theory  of  our  law  is  supposed  to  sanction.    The  doctrine 
of  the  law  of  England  was  thus  explained  by  the  present  Master  of 
the  Rolls  (e)  : — ^^  It  is  quite  clear  that  any  circumstances  arising  in 
the  administration  of  the  trust  which  have  altered  the  nature  of  his 
duties,  justify  a  trustee  in  leaving  it,  and  entitle  him  to  receive  his 
costs ;  but  the  circumstances  must  be  such  as  arise  out  of  the  ad- 
ministration of  the  trust,  and  not  those  relating  to  himself  indi- 
vidually" (/).    Now  it  is  extremely  doubtful  whether  an  unexpected 

(a)  Gibnour  y.  GUmour's  TVs.,  7  (d)  IntimatioD  to  the  beneficiaries 

Feb.  1852,  14  D.  454.  was  afterwards  directed. 

(h)  Pet.  Gord(m,  2  June  1854,  16         (e)     Sir  John  Bomilly. 
D.  884.  (/)  Forshaw  v.  Higginsotiy  20  Beav. 

(c)  Dick's  Trs,  v.  Pridie^  9  June  486.     In  Courtenay  v.  Courtenay^  3  J. 

1855,  17  D.  835.  &  Lat.  533,  the  Lord  Chancellor  of 


282 


DEVOLUTION  OP  TRUST  TO  SUCCESSORS.    [Ch.  XIV. 


Resignation 
under  the 
weiB  of  the 
ruBtee  Act 


K 


alteration  in  the  nature  of  the  duties  undertaken  by  a  trustee  in 
Scotland  would  be  held  to  entitle  the  Court  to  relieve  him  of  the 
onus.  On  the  other  hand^  the  cases  of  Dick  v.  Pndie  and  Gordofij 
just  cited,  rather  tend  to  show  that  changes  in  the  position  of  the 
trustee  himself ,  such  as  ill  health  or  non-residence,  unfitting  him  for 
the  performance  of  the  trust,  would  entitle  him  to  obtain  his  dis- 
charge ;  and,  contrary  to  the  English  rule  just  stated,  he  would  seem 
to  be  entitled  to  charge  his  expenses  against  the  trust  estate. 

4.  A  trustee  may  now  resign  under  the  powers  conferred  by  24 
&  25  Vict.  cap.  84.     Doubts  have  been  entertained  as  to  whether 
the  powers  of  the  Trustee  Act  extend  to  trusts  in  operation  before 
the  date  of  the  Act,  6th  Aug.  1861 ;  and  until  the  question  is  de- 
termined we  think  that  trustees  could  not  be  advised  to  incur 
any  risk  by  assuming  that  the  Act  has  a  retrospective  operation. 
In  Urquhart  v.  Urquhart  it  was  observed  by  Lord  Cranworth  (a), 
as  a  general  proposition,  that  prima  faciey  retrospective  legislation  is 
not  to  be  presumed ;  and  great  injustice  would  often  be  occasioned 
by  it.    But  the  point  actually  decided  was,  that  the  43d  section  of 
the  Entail  Amendment  Act — declaring  that  entails  defective  in  one 
prohibition  should  be  held  invalid  as  to  all  the  prohibitions — ¥ras 
not  retrospective  in  the  sense  of  validating  an  alteration  in  the 
investiture  by  deed  executed  prior  to  the  date  of  the  Act.    It  was 
never  doubted  that  the  clause  applied  to  pre-existing  entails.    That 
case  is,  therefore,  an  authority  for  the  proposition  that  an  ultroneous 
deed  of  resignation  of  date  prior  to  the  Trustee  Act,  would  not  be 
validated  by  the  operation  of  the  Trustee  Act.    It  does  not  lead  to 
the  inference  that  the  statutory  power  might  not  now  be  exercised 
by  a  trustee  whose  appointment  was  antecedent  to  the  statute.    It 
is  to  be  observed  that  the  powers  of  resignation  and  assumption, 
conferred  on  trustees  by  the  27th  section  of  an  English  statute,  23  & 
24  Vict.  cap.  145,  are  by  a  subsequent  section  (§  34),  made  to  ex- 
tend only  to  persons  acting  imder  settlements  eaecuted  or  republished 
after  the  date  of  the  statute. 


Ireland  (Sir  £.  Sugden)  observed :  A 
trustee  applying  for  authority  to  resign 
was  not  bound  to  show  that  another 
person  was  ready  to  accept  the  office  ; 
but  that,  if  no  one  could  be  found  to 


accept  the  trust,  the  Court  might  be 
obliged  to  retain  the  old  trustee,  but 
would  take  care  to  protect  him. 
(a)  1  M*Q.  662. 
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CHAPTER   XV. 

OF  THE  TITLE  AND  ESTATE  OF  THE  TRUSTEE. 

The  questions  to  be  considered  are,  jirsi^  the  quality  of  the  estate 
taken  by  the  trustee ;  secondly,  the  manner  of  completing  titles  to 
trust  property  in  the  person  of  the  trustee  or  of  his  successors. 


Section  I. 

or  THE  QUALITY  OF  THE  TBUSTEE's  ESTATE. 

The  first  point  to  be  considered,  is  the  quality  of  the  estate 
vested  in  the  trustee  under  an  express  trust  of  heritable  or  move- 
able property;  that  is,  where  the  conveyance  itself  bears  to  be 
in  trust  for  purposes  either  embodied  in  the  deed,  or  to  be  after- 
wards declared. 

The  trust  estate  is  then  of  the  nature  of  a  limited  fee ;  the  Trast  is  a 
limitations  being  determined  by  the  nature  of  the  trust  purposes ; 
which  are  binding  as  conditions  of  the  grant,  upon  those  into  whose 
hands  the  estate  may  pass,  as  actual  or  constructive  trustees.  In 
one  view,  a  trustee  may  be  said  to  be  armed  with  all  the  rights  and 
powers  of  a  fee-simple  proprietor,  though  he  is  restrained  by  the 
terms  of  his  appointment  f ipm  exercising  certain  of  these  rights, 
which  thus  remain  dormant  during  the  continuance  of  the  trust. 
If  the  ultimate  purpose  is  a  conveyance  to  a  beneficiary  of  the  fee- 
simple  estate,  with  all  its  legal  properties,  these  properties  are  held 
in  the  meantime  to  reside  in  the  person  of  the  trustee ;  when  again 
the  purpose  is  a  reconveyance  to  the  granter,  the  fee  is  held  to 
remain  with  him,  and  the  trust  is  merelv  a  burden. 
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Quality  of  the  The  nature  of  the  legal  estate  in  the  trustee  was  described  by 

by  Belt  Prof .  G.  J.  Bell  in  his  Principles  of  the  Law  of  Scotland  (a)y  where 

the  constitution  of  the  fiduciary  relation  is  shown  to  be  dependent 
on  the  following  principles : — ^^  1.  That  a  full  legal  estate  is  created 
in  the  person  of  the  trustee,  to  be  held  by  him  against  all  adverse 
parties  and  interests,  for  the  accomplishment  of  certain  ends  and 
purposes.  2.  That  the  uses  and  purposes  of  the  trust  operate  as 
qualifications  of  the  estate  in  the  trustee,  and  as  burdens  on  it,  pre- 
ferable to  all  who  may  claim  through  him.  3.  That  those  purposes 
and  uses  are  effectually  declared  by  directions  in  the  deed,  or  by  a 
reservation  of  power  to  declare  in  future,  and  a  declaration  made 
accordingly.  And  4.  That  the  reversionary  right,  so  far  as  the 
estate  is  not  exhausted  by  the  uses  and  purposes,  remains  with  the 
truster,  available  to  him,  his  heirs,  and  creditors." 
Graditon  of  If  a  bankrupt  trustee,  whether  testamentary  or  otherwise,  has 

the  Trustee  t^  / 

have  no  iu-       kept  the  trust  estate  distinct  from  his  own  funds,  his  creditors  can 
theBaukruptcy  have  no  Separate  claim  to  it ;  nor  does  the  estate  become  vested  even 
^  '  nominally  in  the  trustee  of  the  sequestration.    But  if  a  trustee 

become  bankrupt  while  in  the  possession  of  trust  funds  not  dis- 
tinguished, his  constituents  can  only  claim  a  dividend  (6).  By 
§  102  of  the  Bankruptcy  Act,  the  vesting  of  the  bankrupts  move- 
able estate  in  the  trustee,  is  expressly  limited  to  such  estate  and 
effects,  ^^  so  far  as  attachable  for  debt"  (c) — ^an  expression  which  will 
exclude  property  held  in  trust ;  and  with  regard  to  heritable  pro- 
perty it  is  provided,  that  ^^  if  any  part  of  the  bankrupt's  estate  be 
held  under  an  entail,  or  by  a  title  othermae  limitedy  the  right  vested 
in  the  trustee  shall  be  effectual  only  to  the  extent  of  the  interest  in 
the  estate  which  the  bankrupt  might  legally  convey,  or  the  creditors 
attach."  The  observation  applies  not  only  to  express  trustees,  but 
to  judicial  factors,  tutors,  and  other  persons  in  whom  property  may 
be  legally  vested  for  behoof  of  others. 
English  Bank>  The  vesting  clause  of  the  English  Bankruptcy  statutes  carries 
property  situated  in  Scotland.  Its  application  as  to  trust  property 
is  excluded  also ;  as  explained  by  Lord  Chief-Justice  Willes,  who 


(a)  Bellas  Pr.  §  1991.  effect  of  tnustees  inyestiiig  the  trust 

(h)  Leek  Y.  Gairdner^  7  July  1855,      money  in  t<rade,  infra,  p.  286. 
17    D.  1075.     See  remarks  on  the         (c)  19  &  20  Vict.  c.  79,  §  102. 
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observes,  that  ^^  nothing  vests  in  the  assignees,  even  at  law,  but  such 
real  and  personal  estate  of  the  bankrupt  in  which  he  had  the  equi- 
table as  well  as  legal  interest,  and  which  is  to  be  applied  to  the  pay- 
ment of  the  bankrupt's  debts"  (a). 

If  an  insolvent  trustee  has  both  a  fiduciary  and  a  beneficial  T^Sfltee  h^ 
interest  in  property  legally  vested  in  him,  Mr  Lewin  observes,  on  *|®??*!^*5®*"' 
the  authority  of  several  English  cases,  that  the  property  passes  to 
the  assignees,  who  take  as  trustees  for  the  creditors  and  other  par- 
ties interested  (&).  He  is  of  opinion,  however,  that  this  rule  could 
not  apply  to  the  cajse  of  a  party  expressly  nominated  a  trustee,  and 
who  may  have  some  partial  beneficial  interest  in  the  trust.  We 
concur  in  this  opinion,  conceiving  that  the  more  regular  course 
would  be  for  the  Court  to  appoint  a  judicial  factor  (or,  in  England, 
a  trustee),  in  place  of  the  bankrupt,  the  trustee  on  whose  estate 
could  then  put  in  a  claim  for  his  beneficial  interest  under  the  factory. 
The  bankrupt's  trustee  would  clearly  be  in  titulo  to  apply  for  the 
appointment  of  a  factor ;  and,  under  this  form  of  procedure,  the 
limitation  imposed  by  the  102d  clause  of  our  Bankruptcy  Act,  as  to 
the  nature  and  extent  of  the  estate  taken  by  the  trustee,  would  be 
satisfied. 

Where  the  possession  of  property  confers  any  right  or  privilege,  The  Estate 
the  trustee  of  the  property  may  exercise  it,  unless  debarred  by  aU  Personal 
statute.    Thus  it  has  been  held  in  England  that  a  trustee  may  pre-  Pnyiieges. 
sent  to  a  benefice,  though  he  will  be  bound  in  equity  to  observe  the 
directions  of  the  beneficiary  (c).    A  trustee  of  stock  in  any  public 
company  will  be  entitled  to  vote  as  a  proprietor ;  and  in  practice  it 
is  quite  understood  that  he  may  hold  the  office  of  director,  if 
elected.    A  trustee  is  of  course  entitled  to  vote  as  a  creditor  on  the 
sequestrated  estates  of  a  debtor  to  the  trust ;  and  it  is  now  decided 
that  he  may  exercise  this  right  before  confirmation  (d),    A  trus- 
tee of  heritage  has  also,   at  common  law,  the  right  of  entering 
vassals;  and  the  rule  extends  to  trustees  for  payment  of  debts, 
although  in  this  case  the  radical  right  is  said  to  remain  with  the 
truster  (e).    It  would  rather  appear  that,  at  common  law,  a  trustee 

(a)  Scott  V.  Surman,  WiDes,  402 ;          (d)  Chalmers'  Trs,  v.   Watson,  12 

Lewin,  Tr.,  4th  Ed.  181.  May  1860,  22  D.  1060. 

(6)  Lewin,  Tr.,  4th  Ed.  182.  («)  Ker   v.  RusseU,  7  Dec.   1838, 

(c)  Lewin,  Tr.,  4ih  Ed.  269.  1  D.  179. 
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Effect  of  mix- 
ing Trust 
Money  with 
Tni8tee*B  pri- 
vate meftnfl. 


holding  a  freehold  qualification  was  entitled  to  vote  in  the  election 
of  a  commissioner  for  the  shire.  But  by  12  Anne,  stat.  1,  cap.  5, 
electors  were  entitled  to  tender  to  any  person  claiming  to  vote,  an 
oath  called  ^^  the  oath  of  trust ;"  and  unless  the  voter  was  able  to 
swear  that  he  did  not  hold  the  property  in  trust  for  another,  he  was 
Parliamentary  disqualified  from  voting  on  the  election  (a).  By  the  existing  Reform 
Act  a  form  of  oath  is  prescribed,  which  may  be  tendered  to  voters 
at  any  election  for  a  member  of  Parliament  in  Scotland,  and  by 
which  the  deponent  must  state  that  he  holds  the  property  in  ques- 
tion ^^  for  my  own  benefit,  and  not  in  trust  for,  or  at  the  pleasure 
of,  any  other  person"  (ft). 

As  to  money  or  personal  funds,  if  these  are  kept  separate  from 
the  private  property  of  the  trustee,  and  are  vested  in  his  person  as 
such,  they  are  not  liable,  at  common  law,  to  be  attached  for  his 
personal  debts.  But  it  is  otherwise  if  the  tntstee  have  used  the 
property  as  his  own,  as,  for  example,  by  investing  the  capital  of  the 
trust  funds  in  his  business.  In  the  event  of  the  trustee's  insol- 
vency, it  may  be  assumed  that  any  balance  at  his  credit  would 
belong  to  his  creditors  generally,  there  being  no  rule  of  law,  in 
virtue  of  which  the  beneficiaries  could  lay  claim  to  a  preference 
over  trust  money  so  invested.  Trustees  investing  the  trust  funds 
in  speculations,  or  keeping  the  money  in  their  own  hands,  are  guilty 
of  a  breach  of  trust  (c)  ;  and  the  possibility  of  the  property  being 
thus  entirely  lost  to  the  beneficiaries  was  the  main  reason  which 
induced  the  Court,  in  Cochrane  v.  Blacky  to  find  the  trustees 
liable  to  refund,  to  the  full  amount  of  the  profits  realized  through 
the  employment  of  the  trust  money  in  trade  (d). 

By  the  83d  section  of  the  Bankrupt  Act,  any  trustee  on  a  seques- 
trated estate,  who  shall  keep  in  his  hands  any  sum  exceeding  L.50 
belonging  to  the  estate  for  more  than  ten  days,  is  chargeable  with 
interest  at  the  rate  of  20  per  cent,  on  the  money  thus  misapplied, 
and  is  also  liable  to  summary  dismissal  from  the  office  of  trustee  (e). 

In  connection  with  this  subject,  we  may  notice  that  the  duration 
of  trusts  of  heritable  property  is  now  limited,  by  the  47th  section  of 


(a)  12  Anne,  stat.  1,  cap.  5. 
(6)  2  &  8  WilL  IV.  cap.  66. 
(c)  Cochrane  v.  Black,  1  Feb.  1855, 
17  D.  321. 


((0  16  July  1857, 19  D.  1019.    See 
Chapter  XVI.,  Section  4. 
(e)  19  &  20  Vict.  cap.  79,  §  83. 
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« 
the  Entail  Amendment  Act  (a)y  to  that  of  a  Hf  e  or  lives  in  being 

at  the  date  of  the  settlement.  By  this  enactment  it  is  provided, 
that  where  any  land  or  estate  in  Scotland  shall,  by  virtae  of  any 
deed  of  tmst  dated  after  1st  Angost  1848,  be  in  the  lawful  pos- 
session, either  directly  or  through  trustees,  of  a  party  of  full  age 
bom  after  the  date  of  the  deed,  the  beneficiary  shall  not  only  take 
the  estate  free  from  any  conditions  of  the  trust  designed  to  regu- 
late  his  succession,  or  to  limit,  restrict,  or  abridge  his  possession  or 
enjoyment  of  the  estate,  but  such  beneficiary  shall  be  deemed  and 
taken  to  be  a  fee-simple  proprietor,  and  may,  upon  application  by 
summary  petition  to  the  Court  of  Session,  obtain  an  act  and  decree 
declaratory  of  his  right,  which  decree  being  recorded  in  the  Register 
of  Sasines,  shall  have  the  effect  of  a  disposition  with  infef tment 
thereon  in  fee-simple. 

A  trust  disposition  of  lands  for  behoof  of  creditors,  with  powers  How  far  the 

-      ,  ,.  ti.       .  1  1  Truster's  radi- 

of  sale,  subject  to  an  obligation  on  the  trustee  to  reconvey,  does  not  cai  right  can 
in  reality,  even  when  followed  by  infef  tment,  divest  the  granter  of  toai  in  Bank- 
his  radical  right  to  the  estate.  The  truster,  on  the  contrary,  retains  "*^  ^* 
a  real  right  in  the  estate  so  far  as  unsold, — a  right  which  may  be 
adjudged  by  non-acceding  creditors  {b\  and  in  virtue  of  which  the 
truster  may  sell  the  lands,  if  the  trustee  refuse  to  concur  (c),  or 
may  even  execute  an  effectual  entail  of  the  estate,  though  it  has 
never  been  reconveyed  to  him  (d).  In  the  case  of  heritable  pro- 
perty, there  is  a  difficulty  in  recognising  the  existence  of  a  real  right 
in  the  truster,  where  the  disposition  is  ex  fade  an  absolute  convey- 
ance, and  no  back-bond  has  been  recorded.  Accordingly  it  has 
been  laid  down,  that  a  trust  constituted  by  unrecorded  back-bond 
from  the  disponee  creates  only  a  personal  obligation  to  reconvey  (e). 
It  is  clear  that  the  assignee  of  the  trustee  would  have  a  preferable 
right  to  the  assignee  of  the  truster,  if  his  infeftment  were  first  in 
order  of  time  (/).  If  the  truster's  assignee  were  first  seised,  the 
question  whether  his  infeftment  would  give  a  preference,  depends 

(a)  11  &  12  Vict.  cap.  36.  441 ;  M'Leod  v.  Mackenzie,  17  Nov. 

(6)  CampheU  v.  Edderline's  Crs,,  14  1827,  6  S.  77 ;  Melville  v.  Preston,  8 

Jan.  1814,  F.  C. ;  M.  "Adj." No.  11.  Feb.  1888,  16  S.  467. 

(c)  Brisbane  v.  Crawford,  8  Feb.  (e)  Robertson  v.  Duff^  14  Jan.  1840, 
1826,  4  S.  422.  2  D.  291,  per  Lord  Fullerton,  p.  291. 

(d)  M'MiUan,  etc.,  v.  Campbell,  9  S.  (/)  Somervails  v.  Bedfeam,  1  June 
661 ;  affd.  14  Aug.  1834,  7  W.  &  S.  1813,  6  Paton,  707. 

v.  I. 
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on  the  view  that  may  be  taken  of  the  nature  of  the  grantet^s  tide. 
If,  as  Lord  Fullerton  oonsietered,  the  effect  of  ab  or  ftuAt  absokite 
coBvejattoe  is  entirely  to  diveat  the  gnrntee,  leaving  him  only  a 
jfw  creditij  then  the  asaignees  ooold  only  ncqnire  a  preference  by 
adjodgmg  from  the  trustee.  The  leooiding  of  a  back-bowl  of  tmst 
iMi«ld  fleem  act  to  have  die  effect  of  reinsteting  the  graater  im  his 
OMlieal  right  («)•  Where  property  is  left  to  tmstees  mtboadt 
explicit  diMctioiis  as  to  its  disposal,  the  Court  will,  if  a»ch  appear 
io  be  the  intentioAy  direct  it  to  be  conveyed  to  the  heirs  Moned  in 
another  part  of  the  settlement  (6) ;  or  to  the  heir  or  vesidnary 
l^atee  named  in  any  former  settlement,  which  is  -only  revoked  ^  in 
flo  far  as  inconsistent"  with  die  later  deed  (e) ;  or  to  the  testatec^s 
Urs-at-lsw  (d). 


SscnoN  n. 


OF  OONFIBMA'nOJr  AS  BXEOUTOB. 


Oomplotioii 
of  Title  to 
Penoxial  Pro- 
perty  under 
TroBttntep 


TWOS, 


Katare  of  the 
Office  of  Exe- 
cutor. 


la  the  ease  of  trosts  inter  vwos,  nothing  moi^  is  rei|oisite  Io  die 
completion  of  die  tmstee's  title  to  die  personal  property  of  the 
truster  than  the  delivery  of  possession,  followed,  in  the  case  of 
incoiporeal  rights,  by  intimation  to  the  debtor.  In  the  case  of 
testamentary  trusts,  confirmation  as  execator  is  necessary  to  givB 
the  tmstee  an  mctive  title. 

Hie  nomination  of  an  executor  is  a  common  bat  not  an  india- 
pensable  part  of  a  will ;  and  thoogh  it  is  omitted^  the  trtntee  may 
be  decerned  executor-dative  in  his  character  of  imiTersal  disponee, 
after  which  he  is  in  a  poadon  to  obtain  confirmation.  By  the 
ancient  law  of  Scotland,  die  appointment  of  an  execator  was  equi- 
valent to  a  nniversai  legacy  in  favour  of  the  person  so  appointed; 
Gthec  legacies  being  regarded  as  burdens  upon  die  execotor^s  residoary 


(o)  See<^[iiiuo]isin  Gar  dyne  r.  Royal 
Bauk,  13  D.  916,  which  are  Dotaffected 
by  the  reversal,  1  IC'Q..358.  TUs  sub- 
ject is  moie  fully  coDsideied  in  Part 
Third,  Chapter  XXXIIL 

(b)  Ramsay  v.  Amder$om^  26  Feb. 
1886,  14  S.  570. 


(c)  Allan  Y.  Ola^gofo^t  7V5.,  28  Jan. 
1842, 4  D.  494;  Black's  Trs.  v.  MiUar, 
23  Feb.  18S6, 14  8.  555,  affd.  14  Ja](y 
1887,  2  S.  It  M'L.  866. 

(d)  See  Chapter  X.  Section  1  (Bo- 
snltiiig  ThkIib). 
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interest.  But  by  the  statute  1617,  cap.  14,  the  oflSce  of  executor 
was  in  substance  declared  to  be  a  trust  for  the  benefit  of  the  widow, 
children,  and  nearest  of  kin  of  the  testator,  according  to  the  division 
observed  by  the  common  law,  reserving  to  the  executors  a  third  of 
the  dead's  part  after  deduction  of  debts  and  legacies ;  a  reservation 
which  has  since  been  repealed  by  the  Act  18  Vict.  cap.  23,  §  8. 
The  appointment  of  an  executor  is  therefore  equivalent  to  a  trust 
conveyance  of  the  entire  moveable  estate,  including  not  only  the 
dead's  part,  but  also  the  legitim  and^u^  relictas  where  such  are  due, 
together  with  a  grant  of  such  powers  of  administration  as  belong  to 
the  ofiBce  of  executor  at  common  law  (a).  In  this  capacity  he  takes 
the  estate  for  the  benefit  of  the  testator^s  legatees,  if  any ;  or  other- 
wise, for  the  benefit  of  the  widow,  children  and  next  of  kin,  as 
provided  by  the  statute  of  1617. 

Prior  to  the  Act  4  Geo.  IV.  cap.  98,  confirmation  was  not  only  The  Benefldai 

*■  ^  ^  *'     Interest  yests 

requisite  to  clothe  the  executor  with  the  title  of  administration,  but  without  Oon- 

flnxiAtiozi. 

was  also  necessary  (unless  where  the  estate  had  been  reduced  into 
possession)  to  vest  the  beneficial  interest  in  the  next  of  kin,  or  even, 
as  some  have  held,  in  the  legatees  under  a  testament  (b).  But, 
however  this  may  have  been,  the  law  is  now  fixed  by  the  1st  section 
of  4  Geo.  IV.  cap.  98,  which  enacts,  that  from  and  after  19  July 
1823,  ^^  in  all  cases  of  intestate  succession,  where  any  person  or 
persons  who  at  the  period  of  the  death  of  the  intestate,  being  next 
of  kin,  shall  die  before  confirmation  be  expede,  the  right  of  such 
next  of  kin  shall  transmit  to  his  or  her  representatives,  so  that  con- 
firmation may  and  shall  be  granted  to  such  representatives  in  the 
same  manner  as  confirmation  might  have  been  granted  to  such  next 
of  kin  immediately  upon  the  death  of  such  intestate." 

Prior  to  the  Reformation,  the  administration  of  the  moveable  juriBdiction  of 
estates  of  deceased  persons  was  regulated  by  the  canon  law,  and  J^  Courts  in 
the  jurisdiction  in  such  questions  was  exercised  by  the  Bishops' 
Court.    That  tribunal  was,  in  the  time  of  Queen  Mary,  supplanted 

(a)  See  this  explained  by  the  Lord  beneficial  interest  could  be  held  to  have 

J.-G.  Inglis  in  White  v.  Finlay,  15  vested  in  the  legatees  so  as  to  be  capa- 

Nov.  1861,  24  D.  47.  ble  of  transmiaedon  to  their  representa- 

(5)  See  Bellas  Com.  657.    We  nn-  tives  without  service.     The  general 

derstand  that  in  the  recent  case  of  proposition,  that  the  beneficial  inte- 

Nicol  V.  Cooper's  Trs.^  14  Feb.  1862, 34  rest  vests  by  the  operation  of  the  trust 

Jur.  259,  some  doubts  were  ezpreEBed  conveyance,  is,  we  should  think,  un- 

in  the  First  Division,  as  to  whether  a  questionable. 

.     T 
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Executor 
bound  to  giYB 
up  Ml  Iu'vbiI' 
tmyof  the 
GsUte. 


Fkobateand 
Lettenof  Ad- 
ministiBtioii. 


by  a  Gommiflsaiy  Court,  having  its  princqMd  jnriiidictiaii  in  Edin* 
bmgli,  with  provincial  ComnuBsaries  in  the  different  coimtie&.  By 
4  Greo.  lY.  c.  97,  the  provincial  Commissaries  were  superseded,  and 
their  foncdoos  devolved  iqKm  the  Sheriffs  of  the  counties ;  and  by 
two  statotes  of  the  last  rdgn,  the  metropolitan  oomt  has  been  pat 
upon  the  same  footing,  and  the  universal  jurisdiction  of  the  Com- 
missaiy  of  Eklinbui]^  has  heea  transferred  to  the  Sheriff  of  that 
county  (a).  In  order  to  entitle  the  executor-nominate,  or  executop- 
dative  qua  universal  diqponee  to  obtain  confirmation,  it  is  necessary 
that  he  should  present  to  the  Commissary  an  inventory  of  the  whole 
execntry  estate.  This  requisite,  after  having  fallen  into  disuse,  was 
re-enacted  by  the  statutes  imposing  the  legacy  and  inventory 
dulies ;  and  by  4  Greo.  IV.  c.  98,  §  3,  it  is  expressly  enacted,  that 
the  person  applying  for  confirmation  shall  confirm  the  whole  move- 
able estate  known  to  him  at  the  time  (b) ;  and  provision  is  made  by 
the  40th  section  of  the  48  Geo.  IQ.  c  149,  as  amended  by  16  &  17 
VicL  c  59,  §  8,  for  supplementing  the  statemait  by  an  additicmal 
inventory,  which  must  specify  the  amount  of  the  whole  succession, 
including  the  sums  which  may  have  been  omitted  by  accident  or 
error  in  the  previous  statement.  By  a  recent  Act,  money  secured 
on  heritable  property,  as  well  as  money  secured  by  bonds  in  favour 
of  heirs  and  assignees,  excluding  executors,  must  be  scheduled  in 
the  inventory,  and  are  chargeable  vrith  stamp  duty  in  respect  of 
such  inventoiy,  or  probate  or  letters  of  administration  (c).  It  is 
settled  in  practice  that  funds  invested  in  the  name  of  the  de- 
ceased m  trusty  do  not  fall  to  be  included  in  the  inventory  of  his 
estate. 

In  England  the  executoi^s  title  of  administration  and  possession 
is  established  by  proceedings  in  the  Court  of  Probate  analogous  to 
the  process  of  confirmation.  Letters  of  administration,  with  the 
wiU  annexed,  are  granted  to  persons  having  a  title  of  administration 
under  the  wOL  The  obtaining  of  probate  or  administration  appears 
to  be  necessaiyto  vest  the  executor  with  an  active  title ;  but  probate 
was  never  considered  in  England,  as  confirmation  was  at  one  time 
with  us,  to  be  a  condition  of  the  vesting  of  the  beneficial  interest. 


(a)  lWiLIV.c.69;  6&7WiLIV.      48  Geo.  HI.  c.  149,§38;  1  THL  IV. 
c.  41.  c.  69. 

(6)  See  also  44  Geo.  III.  c.  98,  §  23 ;         (c)  23  Ykt.  c.15,  §  6. 
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The  law  bemxr  thus  substantially  the  same  in  both  parts  of  the  Confinnation 

®  .        •^  .    .  .         .  and  Probate 

kingdom^  as  far  as  regards  the  title  of  administration^  it  was  thought  Act,  1868. 
unnecessary  that  executors  should  be  put  to  the  expense  of  com* 
pleting  a  title  in  both  forms ;  and  accordingly,  one  main  object  of 
the  Act  21  &  22  Vict.  c.  56  was,  to  enable  executors,  who  had 
obtained  a  title  of  administration  in  any  part  of  the  United  Kingdom, 
to  dispense  with  the  necessity  of  obtaining  probate,  <nr  confirmation, 
as  the  case  might  be,  elsewhere.  As  this  is  now  the  regulating 
enactment  in  relation  to  executry  titles  in  Scotland,  it  may  not  be 
out  of  place  to  introduce  a  summary  of  its  provisions. 

§  1  abolishes  the  old  form  of  raising  edicts  of  executry  for  S"^^^ 
the  purpose  of  obtaining  the  raiser  decerned  executor;  and  by  OommiaBary 
§  2  it  is  provided,  that  every  person  desirous  of  being  decerned 
executor  shall,  instead  of  applying,  as  heretofore,  for  an  edict  of 
executry  from  the  Commissary,  present  a  petition  to  the  Commis- 
sary for  the  appointment  of  an  executor,  which  shall  be  subscribed 
by  the  petitioner,  or  by  his  agent;  and  which  (§  3)  shall  be 
presented  to  the  Commissary  of  the  county  wherein  the  deceased 
died  domiciled,  or  if  he  died  domiciled  f  urth  of  Scotland,  or  without 
any  fixed  or  known  domicile,  having  personal  or  moveable  property 
in  Scotland,  to  the  Commissary  of  Edinburgh.  By  §  4  every  such 
petition  shall  be  intimated  by  the  Commissary  Clerk  affixing  on  the 
door  of  the  Commissary  Court-house,  or  in  some  conspicuous  place 
of  the  Court,  and  of  the  office  of  the  Commissary  Clerk,  in  such 
manner  as  the  Commissary  may  direct,  a  full  copy  of  the  petition ; 
and  by  the  Keeper  of  the  Becord  of  Edictal  Citations  at  Edinburgh 
inserting  in  a  book,  to  be  kept  by  him  for  the  purpose,  the  names 
and  designations  of  the  petitioner  and  of  the  deceased,  the  place 
and  date  of  his  death,  and  the  character  in  which  the  petitioner 
seeks  to  be  decerned  executor ;  which  particulars  the  Keeper  of  the 
Becord  of  Edictal  Citations  shall  cause  to  be  printed  and  published 
weekly,  along  with  the  abstracts  of  the  petitions  for  general  and 
special  services. 

By  §  6  it  is  provided,  that  "  on  the  expiration  of  nine  days  after  D«aiiitar6 
the  Commissary  Clerk  shall  have  certified  the  intimation  and  publi*  tion  upon  sucli 

•^ ,  .  ,       PetitioxiB,  etc 

cation  of  a  petition  for  the  appointment  of  an  executor  as  aforesaid, 
the  same  may  be  called  in  Court,  and  an  executor  decerned,  or  other 
procedure  may  take  place,  according  to  the  forms  now  in  use  in 


} 
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case  of  edicts  of  execotiy,  and  with  the  like  force  and  effect,  and 
decree  dative  may  be  extracted  on  the  expiration  of  three  biwfal 
days  after  it  has  heeai  pronounced,  but  not  sooner ;  provided  always, 
that  nothing  herein  contained  shall  alter  or  affect  the  law  as  to  exe- 
cutors finding  caotion ;  and  that  bonds  of  caution  f  <nr  executors  may 
be  partly  printed  and  partly  written.''  §  7  provides,  ^That  nothing 
hereinbefore  contained  shall  alter  or  affect  the  course  of  procedure 
now  in  use  before  the  Gomnussaries  in  confirmations  of  executors- 
nominate."  By  §  8,  inventories  of  personal  estates  and  relative 
testamentary  writings  may  be  givoi  up  and  recorded  in,  and  confir- 
mations may  be  granted  and  issued  by,  any  Conmiissary  Court  to 
which  it  is  competent  to  iq>ply  in  virtue  of  the  provisions  of  the  Act, 
for  the  appointment  of  an  executor-dative  to  the  deceased. 

The  statute  deals,  in  the  next  place,  with  the  effect  to  be  given 
to  probate  and  confirmation  by  the  Courts  of  other  parts  of  the 
kingdom.  By  §  9  it  is  provided,  that  ^it  shall  be  competent  to 
include  in  the  inventory  of  the  personal  estate  and  effects  of  any 
person  who  shall  have  died  domiciled  in  Scotland,  zxlj  personal  estate 
or  effects  of  the  deceased  situated  in  England  or  in  Irelandj  or  both ; 
provided  that  the  person  applying  for  confirmation  shall  satisfy  the 
Commissary,  and  that  the  Commissary  shall,  by  his  interlocutor, 
find  that  the  deceased  died  domiciled  in  Scotland,  which  interlocutor 
shall  be  conclusive  evidence  of  the  fact  of  domicile ;  Provided  also, 
that  the  value  of  such  personal  estate  and  effects,  situated  in  Eng- 
land or  Ireland  respectively,  shall  be  separately  stated  in  such 
inventory,  and  such  inventory  shall  be  impressed  with  a  stamp  cor- 
responding to  the  entire  value  of  the  estate  and  effects  included 
therein,  wheresoever  situated  within  the  United  Kingdom. 

§  12  provides,  that  ^  when  any  confirmation  of  the  executor  of  a 
person  who  shall  in  manner  aforesaid  be  found  to  have  died  domiciled 
in  Scotland,  which  includes,  besides  the  personal  estate  situated  in  iSco^ 
2tznd^  also  personal  estate  situated  in  England^  shall  be  produced  in  the 
principal  Court  of  Probate  in  Englandj  and  a  copy  thereof  deposited 
with  the  Begistrar,  together  with  a  certified  copy  of  the  interlocutor 
of  the  Commissary  finding  that  such  deceased  person  died  domiciled 
in  Seotlandy  such  confirmation  shall  be  sealed  with  the  seal  of  the 
said  Court,  and  returned  to  the  person  producing  the  same,  and  shall 
thereafter  have  the  like  force  and  effect  in  England  as  if  a  probate 
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or  letters  of  administration^  as  the  case  may  be,  had  been  granted 
by  the  said  Court  of  Probate"  (a). 

The  same  provision  is  by  §  13  extended  to  confirmation  to  the  ^^^^  ^  ^ 

.  ...  Ipeland. 

estate  of  a  person  who  has  died  domiciled  in  Scotland,  which  in- 
cludes, besides  the  personal  estate  situated  in  Scotland,  also  personal 
estate  situated  in  Ireland,  on  such  confirmation  being  produced  in 
the  Court  of  Probate  in  Dublin. 

By  §  14  it  is  provided,  that  when  any  probate  or  letters  of  Probate,  when. 

ondorBGcL  bv 

administration,  to  be  granted  by  the  Court  of   Probate  in  Eng-  theCommis- 
land  to  the  executor  or  administrator  of   a  person  who  shall  be  be  equivalent 
therein— or  by  any  note  or  memorandum  written  thereon,  signed  by  uon.  ^ 
the  proper  officer — stated  to  have  died  domiciled  in  England ;  or  by 
the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator  of 
a  person  who  shall  in  like  manner  be  stated  to  have  died  domi- 
ciled in  Ireland,  shall  be  produced  in  the  Commissary  Court  of  the 
county  of  Edinburgh,  and  a  copy  thereof  deposited  with  the  Com- 
missary Clerk  of  the  said  Court ;  the  Commissary  Clerk  shall  en- 
dorse or  write  on  the  back  or  face  of  such  grant  a  certificate  in 
the  form  prescribed  in  the  schedule  annexed  to  the  Act,  and  such 
probate  or  letters  of  administration,  being  duly  stamped,  shall  be 
of  the  Uke  force  and  effect,  and  have  the  same  operation  in  Scot- 
land as  if  a  confirmation  had  been  granted  by  the  said  Court. 

By  §  15  it  is  provided,  that  where  the  deceased  shall  be  stated  Provision  as 
in  the  probate  or  letters  of  administration  to  have  been  domiciled  and^^p^ 
in  England  or  in  Ireland,  as  the  case  may  be,  such  probate  or     ^  ^ 
letters  shall,  for  the  purpose  of  securing  payment  of  the  full  stamp 
duties,  be  considered  to  be  granted  for  the  whole  of  the  personal 
and  moveable  estate  of  the  deceased  in  the  United  Kingdom,  within 
the  meaning  of  the  Act  55  George  IH.  c.  184,  and  of  all  other 
Acts  relating  to  stamp  duties  on  probates  and  letters*  of  administra- 
tion in  England  and  Ireland  respectively ;  the  affidavit  required  by 
law  to  be  made  on  applying  for  probate  cn:  letters  of  administration 
in  England  or  Ireland  as  to  the  value  of  the  estate  and  effects  of  the 
deceased — ^and  where  the  Commissary  shall  find  that  the  deceased 

(a)  In  Hawarden  v.   Dunlopj  31  cile.    The  object  of  the  statute  was,  he 

L.  J.,  Pr.  &  M.  17,  Sir  C.  Creswell  thought,  to  render  an  application  for 

doubted  whether,  under  this  clause,  probate  unnecessary,  but  not  to  ex- 

the  interlocutor  of  the  Commifisaiy  was  elude  the  parties  from  a  hearing  in 

conclusive  on  the  question  of  domi-  Court  if  desired. 
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was  domiciled  in  Scotland,  the  inventoiy  to  be  exhibited  and  re- 
corded in  the  proper  Commissary  Court  in  Scotland  before  obtain- 
ing confirmation,  or  intromitting  with  or  entering  npon  the  posses- 
sion and  management  of  the  estate  in  Scotland — shall  respectivelj 
extend  to  and  iadude  the  whole  of  the  personal  and  moveable  estate 
of  the  deceased  in  the  United  Kingdom,  and  the  value  thereof ; 
and  the  stamp  daties  for  the  time  being  chargeable  on  probates  and 
letters  of  administration,  and  on  inventories,  respectivelj,  shall  be 
chargeable  upon  any  probate  or  letters  of  administration  to  be 
granted,  and  any  inventoiy  to  be  exhibited  and  recorded  as  afore- 
said respectively,  for  the  whole  of  the  personal  and  moveable  estate 
of  the  deceased  in  the  United  Kingdom,  and  the  valne  thereof ; 
and  the  said  affidavit  shall  also  separately  specify  the  value  of  the 
said  estate  and  effects  in  Scotland.  And  §  17  provides,  that  in 
any  case  where,  on  applying  for  probate  or  letters  of  administration, 
it  shall  be  required  to  be  stated  that  the  deceased  was  domiciled  in 
England  or  in  Ireland,  the  affidavit  shall  specify  the  fact  according 
to  the  deponent's  belief,  which  shall  be  sufficient  to  authorize  the 
same  to  be  so  stated  in  the  probate  or  letters  of  administration : 
By  this  section  it  is  provided  also,  that  any  such  statement,  and  the 
interlocutor  of  the  Commissary  finding  that  the  deceased  was  domir 
cfled  in  Scotland,  shall  be  evidence  and  have  effect  for  the  purposes 
of  the  Act  only. 

The  form  of  confirmation  is  regulated  by  §  10  and  relar 
tive  schedule,  according  to  which  the  testamentary  instrument  is 
referred  to  as  recorded  in  the  books  of  the  Commissary  Courts. 
With  respect  to  confirmations  of  foreign  wills,  the  practice  in  the 
Commissary  Court  of  Edinbiurgh  is  to  receive  and  record  an  official 
copy,  if  it  has  been  proved  in  the  country  from  which  it  comes.  If 
it  has  not  been  already  proved,  the  original  will  must  be  produced. 
In  either  case,  the  will,  if  expressed  in  a  foreign  language,  must  be 
accompanied  with  a  translation;  and  iu  doubtful  cases  the  Com- 
missary Clerk  is  authorized  to  call  for  an  opinion  by  a  barrister  of 
the  foreign  country,  certifying  that  the  will  is  valid  and  executed 
in  conformity  with  the  laws  of  that  coimtry  (a). 


(a)  In  England  the  practioe  ap- 
pears to  be  to  grant  probate  of  a  trans- 
lation of  the  will  alone;  a  practioe 


which  seems  open  to  serions  exception. 
In  Wylie  v.  Enohin,  29  L.  J.  Gh.  341,  it 
was  doubted  whether  the  Court  had 
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We  refer  to  the  chapter  in  the  third  part  of  this  treatise  for  a 
discussion  of  the  question,  How  a  title  to  lapsed  succession  may  be 
completed  in  the  person  of  the  beneficiaiy. 

Section  in. 


COMPLETION  OF  THE  TBUSTEE'S  TITLE  BY  JNTEFTMENT. 

In  order  that  a  trust  conveyance  of  heritable  property  may  be 
rendered  effectual,  the  estate  must  be  vested  either  in  all  the  trus- 
tees, or  in  some  one,  to  be  held  subject  to  the  acts  and  directions  of 
the  others  (a). 

As  regards  trusts  of  heritage,  the  title  of  the  trustee  may  be  said  Completion  of 
to  be  complete  when  he  has  taken  inf  ef  tment  by  registration  of  the  under  Titles  to 
trust  conveyance  or  other  document  of  heritable  title.  If  the  ^'^^'^^^ 
lands  have  been  specially  conveyed,  nothing  more  js  requisite  than 
the  registration  of  the  trust  deed,  or  of  such  parts  of  it,  including 
the  description  of  the  lands,  as  may  be  specified  in  a  clause  of 
direction,  under  the  provisions  of  the  Titles  to  Lands  Acts  1858  and 
1860  (b).  If  the  deed  contain  no  clause  of  direction,  and  it  is  de- 
sired to  prevent  the  trust  purposes  entering  the  record,  a  notarial 
instrument  may  be  executed  and  registered  in  terms  of  the  imme- 
diately preceding  sections.  In  completing  a  title  to  lands  acquired 
by  a  general  trust  conveyance,  recourse  may  be  had  either  to  the 
old  form  of  adjudication  in  implement  (c),  or,  whether  the  settlor 
held  under  a  feudal  (d)  or  a  personal  title  («),  to  a  notarial  instru- 
ment under  sections  12  and  14  of  the  Titles  to  Lands  Act  1858, 
setting  forth  the  conveyances  to  the  different  subjects,  and  the  series 


power  to  question  the  aocuracy  of  the 
translation,  as  the  original  had  not 
been  proved.  However,  the  Lords 
Justices  put  some  qnestions  to  wit- 
nesses acquainted  with  the  language 
of  the  will,  and  being  satisfied  that  the 
transUtion  was  accurate,  it  became 
unneceeeary  to  consider  the  question 
of  competency.    (See  pp.  343-4.) 

(a)  BeU's  Pr.  §  1994 ;  Com.  5th  Ed. 
1.34. 

(6)  21  &  22  Vict.  cap.  76,  §  8  ;  28 
&  24  Vict.  cap.  143,  §  5. 


(c)  The  conclusions  for  constitution 
and  adjudication  may  he  combined  in 
one  summons,  whetiier  the  heir  re- 
nounce or  not.  See  21  &  22  Vict.  c. 
76,  §27;  23  &  24  Vict.  c.  148,  §  16 ; 

(d)  See  §  12,  Act  of  1858,  as  to 
notarial  instruments  upon  general 
conveyances  of  lands  in  which  the 
granter  was  infeft,  and  §  8,  Act  of 
1860. 

(e)  21  &  22  Vict.  cap.  76,  §  14 ; 
23  &  24  Vict,  cap  143,  §  10. 
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of  titlesy  inclading  the  general  disposition,  by  which  the  trostee  ac- 
quired right  to  the  property.  Security  titles  will  be  completed 
either  under  the  Acts  of  1858  and  I860,  or  under  the  corresponding 
provisions  of  the  Acts  8  &  9  Vict,  c  31  (a),  and  10  &  11  Vict,  c 
50  (i).  If  the  trust  is  an  express  condition  of  the  conveyance, 
the  proper^  is  secure  against  the  diligence  of  the  trustee's  creditors, 
whether  the  conveyance  is  recorded  or  not. 

But  where  the  declaration  of  trust  is  embodied  in  a  separate 
unrecorded  back-bond,  such  declaraticm  is  an  effectual  qualification 
of  the  trustee's  title,  only  so  long  as  the  title  continues  personal  If 
therefore  it  is  intended  that  the  trustee's  right  should  be  made  real 
by  recording  the  conveyance  in  his  favour,  the  declaration  or  back- 
bond should  also  be  recorded  in  the  Register  of  ^  Sasines  and  Be- 
versions ;"  otherwise  the  beneficiary  wiU  have  no  security  over  the 
estate  (c). 

Where  property  is  vested  by  ex  facie  absolute  disposition  in  a 
trustee  for  behoof  of  the  settlor^s  creditors,  it  is  a  question  of  expe- 
diency whether  the  trustee  should  be  required  to  complete  a  title  in 
his  person.  In  the  prospect  of  the  estate  turning  out  insolvent,  it 
would  be  desirable  that  the  trustee  should  take  infef tment  for  the 
purpose  of  preventing  the  acquisition  of  preferences  by  adjudgers. 
But  in  the  case  of  a  private  trust  for  sale  by  a  solvent  proprietor, 
the  completion  of  a  title  by  infef  tment  is  to  be  avoided,  espedaUy 
if  the  trust  is  likely  to  continue  for  some  time.  Infef  tment  on  an 
ex  facie  absolute  disposition  puts  the  property  within  the  power  of 
the  trustee's  personal  creditors ;  and  this  risk,  which  attaches  of  ne- 
cessity to  all  recorded  conveyances,  is  obviated  by  leaving  the  trus- 
tee's title  to  the  lands  personal  upon  the  trust-disposition  (d). 


(a)  See  §§  4,  5,  &  6. 

(6)  See  §  10. 

(c)  Stat.  U59,  cap.  27 ;  1617,  cap. 
16;  KeUk  v.  Maxwell,  1795,  BeU*8 
FoL  Ga.  234. 

((/)  ''  Where,"  says  Bell,  ''  the  con- 
veyance of  the  estate  is  ffl^presBly  a 
Disposition  in  Trust,  for  certain  uses 
and  purpoees,  and  the  precept  and 
procniatory  are  so  conceived,  the  com- 
pletion of  the  title  in  the  person  of  the 
trustee  by  easine,  recorded  with  ite 


condition,  while  it  TestB  the  fee  in  him, 
leaves  to  the  person  for  whose  bdioof 
it  is  intended  an  effectual  and  secure 
estate,  or  jus  credki  as  a  real  burden 
on  the  trust  estate.  The  consequences 
of  this  are  important :  1.  The  credi- 
tors of  the  trustee  liaye  no  right  to 
attach  the  trust  estate  for  the  tnistee^s 
debts.  The  estate  in  him  is,  in  its 
nature  and  origin,  a  limited  and  qua- 
lified estate ;  it  is,  in  regard  to  his 
own  creditors,  a^mere  formal  right, — 
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The  completion  of  titles  by  trustees  upon  sequestrated  estates  Trustees  in 

,,  11111    ^J^^rwp^cy  or 

and  liquidators  of  joint  stock  companies  is  now  regulated  by  the  22d  Liquidators. 
and  15th  sections  of  the  Acts  of  1858  and  1860  respectivelyy  and, 
in  the  case  of  judicial  factors,  etc.,  by  the  38th  section  of  the  Act  of 
1860. 

By  the  13  &  14  Vict.  cap.  13,  as  extended  by  23  &  24  Vict.  Completion  of 
cap.  143,  §  32  (a),  provision  has  been  made  for  vesting  heritable  perty  of 
property  in  trustees  for  the  maintenance,  support,  or  endowment  of  chuiches  and 
ministers  of  religion,  missionaries,  or  schoolmasters,   or  for  the    ^  ^ 
maintenance  of  the  fabric  of  churches,  chapels,  meeting-houses,  or 
other  places  of  worship,  or  of  manses  or  dwelling-houses,  or  ofSces, 
^  for  ministers  of  the  Gospel,  or  of  school-houses  or  schoolmasters' 

houses,  or  other  like  buildings,  in  such  a  form  as  to  confer  upon  the 
trustees  the  right  of  perpetual  succession,  and  to  obviate  the  neces- 
sity of  renewing  the  investiture  when  the  trust  devolves  upon  suc- 
cessors. These  provisions  are  applicable  to  feu-duties,  heritable 
securities  and  other  heritable  property,  as  well  as  to  lands  and 
houses  (6).  §§  1  and  3  of  the  Act  of  13  &  14  Victoria  provide 
for  the  vesting  of  the  estate  in  the  trust  disponees  and  their  suc- 
cessors; and  by  §  2  it  is  enacted,  that  unless  a  special  agreement 
shall  have  been  made  with  the  superior  for  a  periodical  payment 
in  lieu  of  composition,  it  shall  be  lawful  for  the  superior,  at  the 
death  of  the  existing  vassal,  and  at  the  expiration  of  every  period 
of  twenty-five  years  thereafter  during  the  continuance  of  the  trust, 
to  demand  from  the  disponees  a  sum  corresponding  to  the  casualty 
or  composition,  which  would  have  been  payable  upon  the  entry  of  a 
singular  successor. 

Trust  disponees  are  liable  in  payment  of  composition  as  sin-  Entry  and 

*       ^  1  .  Compositioii. 

gnlar  successors  if  they  enter;  although  the  trust  is  for  the  benefit 

a  deposit  for  the  benefit  of  others ;  in  the  trustee ;  bo  that  for  persons  jet 

and  the  estate  in  all  its  forms,  and  the  unborn,    or   otherwise  incapable   of 

proceeds  of  it,  if  sold  while  they  can  holding  the  fee,  an  effectual  contin- 

be  identified  (as  bills  or  bonds  of  the  gent  right  may  be  constituted  in  the 

purchaser,    lands  exchanged  or   ex-  meanwhile,  which  in  due  time  may  be 

cambed  for  the  original  trust  estate,  completely  available." — Com.  5th  £d. 

etc.),  belong  exclusiyely  to  those  hav-  I.  34  ;  and  see  Pr.  §  1994. 
ing  right  under  the  trust,  and  can         (a)  Provisions  of  a  similar  nature 

neither  be  attached  nor  divided  by  the  have  been  introduced  into  the  Friendly 

trustee's  creditors.    2.  The  maxim  of  Societies  Consolidation  Act,  18  &  19 

law,  that  a  fee  cannot  be  in  pendente,  Vict.  cap.  68,  §§11  and  17. 
is  satisfied  by  the  vesting  of  the  est&te  (h)  23  k  24  Vict.  cap.  143,  §  32. 
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of  the  heir  (a).  But  if  the  heir  is  wiDiiig  to  enter  for  the  pur- 
pose of  saving  the  trustees  a  yeai^s  rent,  the  snpmor  must  receive 
him  (b).  This  mie  holds  of  coarse  a  farium,  if  the  superior  has 
called  the  heir  as  a  co-defender  with  the  trastees  in  a  dedarator  of 
non-entry  (e)y  which,  it  would  seem,  the  superior  is  bound  to  do  if 
required  by  the  trustees  (d). 

Where  proper^  is  vested  in  a  corporation  for  charitable  pur- 
poses, the  title  may  be  taken  in  name  of  the  corporation,  subject  to 
such  periodical  payment  m  name  of  composition  as  may  be  agreed 
upon ;  or,  if  parties  do  not  agree,  to  a  trustee  or  trustees  for  behoof 
of  the  corporation;  in  which  case  the  renewal  of  the  investiture 
wiU  be  in  accordance  with  the  ordinary  rules  of  feudal  conv^- 
ancing  (e). 

We  proceed  to  inquire  how  far  the  ordinary  modes  of  com- 
pleting a  title  are  susceptible  of  adaptation  to  singularities  in  the 
title  of  trustees,  connected  with  the  form  of  their  appointment.  In 
all  such  cases  the  object  of  the  Court  is  of  course  to  give  effect  to  the 
appointment,  notwithstanding  the  omission  of  words  of  express  con- 
veyance in  the  deed  of  settlement;  and  to  avoid  the  expense  of 
adjudication,  the  rule  has  been  laid  down,  that  a  supplemoitary 
appointment  shall  receive  effect  in  the  same  manner  as  if  the  names 
of  the  trustees  had  been  inserted  in  the  original  conveyance.  The 
rule,  however,  is  understood  in  practice  to  be  restricted  to  the  case 
of  settlements  executed  intuitu  mortisf  as  there  is  nothing  in  the 
authorities  to  warrant  its  extension  to  trusts  which  are  intended  to 
take  effect  during  the  lifetime  of  the  truster.  In  the  note  to  his 
interlocutor  in  the  case  of  MackUligin  (/),  quoted  below.  Lord 
Curriehill  observes,  that  the  execution  of  an  instrument  containing 
a  formal  dispositive  clause,  while  it  does  not  impair  the  tmster^s 
rights  of  ownership,  ^^  in  effect  enables  him  thereafter  to  test  upon 
his  heritable  property  in  any  way  he  may  think  proper,  by  giving 


(a)  Grindlay  v.  HUl,  18  Jan.  1810, 
F.  C. 

(6)  Piggott  v.  ColviU,  9  Dec  1829, 
8  S.  213. 

(c)  HiU  V.  Machay,  6  Feb.  1824,  2 
S.  681. 

(d)  Mug.  of  Hamilton  v.  Harfs 
TV*.,  2  Feb.  1854,  16  D.  437. 


(e)  See  HiU  v.  Merchant  Co.  of 
EcUn.,  17  Jan.  1815,  F.  G. ;  Umvenity 
of  Glasgow  v.  Hamilton,  1713,  M.  9296, 
and  15075,  as  reveraed  on  appeal; 
OYermling  Churchy  etc.,  of  Aberdeen 
V.  King's  College,  1712,  M.  15034. 

(/)  MacldUigin  Sf  Ors,  v.  MackHU- 
gin,  23  Nov.  1855,  18  D.  88. 
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directioiis  to  his  trustees  (if  the  settlement  be  a  trust),  or  by 
making  such  additions  to,  or  alterations  or  revocations  of,  his  dona- 
tions as  he  may  think  proper,  at  any  future  period  during  his  life- 
time "  (a).  If  the  trust  estate  consist  of  moveable  property,  a  mere 
nomination  as  executor  and  universal  intromitter  with  the  estate 
will  vest  the  right  to  the  property  in  the  trustee,  so  as  to  entitle  him 
to  obtain  confirmation,  which  in  this  case  serves  to  supply  the  want 
of  a  conveyance  in  his  favour.  And  on  the  same  principle,  the 
appointment  of  a  party  as  trustee  for  the  distribution  of  heritable 
property  previously  disponed,  will  receive  effect  as  a  conveyance ; 
the  law  supplying  a  fee  in  the  person  nominated  as  trustee,  wher- 
ever a  beneficial  interest  has  been  created  by  trust-disposition. 

Until  the  decision  in  MacMUigiris  case  (6),  it  had  been  thought  in  u^^^' 
practice  that  an  adjudication  was  necessary,  or  a  conveyance  from 
the  trustees  first  appointed;  and  it  had  even  been  maintained  that 
the  nomination  of  new  trustees  was  an  absolute  ntdlity  as  regards 
the  right  to  heritage,  unless  accompanied  by  words  importing  a 
conveyance  in  their  favour.  This  last  proposition,  however,  was 
evidently  untenable;  for  it  had  been  already  ruled,  by  a  unanimous 
judgment  in  Robertson  v.  Ogilvie^s  Trustees  (c),  that  a  trustee  was 
validly  nominated  although  not  named  in  the  dispositive  clause  of 
the  settlement ;  a  decision  which  has  been  confirmed  in  two  later 
cases  (d).  In  MackilUgifCs  case,  the  terms  of  the  destination  to 
trustees  were  altered  by  two  codicils,  of  which  the  first  revoked  the 
appointment  of  three  of  the  original  trustees,  and  appointed  a  new 
trustee  to  act  along  with  those  remaining.  The  second  codicil  not 
only  renewed  the  destination  under  the  former  codicil,  but  revoked 
all  prior  nominations,  so  that  none  of  the  trustees  could  claim  to 
take  the  estate  in  virtue  of  the  original  disposition.  In  these 
circumstances,  it  was  held  by  Lord  Justice-Clerk  Hope  and  Lord 
Wood,  that  although  the  nomination  of  trustees  in  the  original  deed 
had  fallen  by  the  effect  of  the  revocation,  yet  the  disporative  clause 
operated  as  an  effectual  conveyance  to  all  parties  who  might  be 
afterwards  nominated  to  the  office ;  the  names  of  the  trustees  sub- 

(a)  18  D.  87.  (c)  Robertson  v.  OgUvie's  Trs.,  20 

(6)  See  the  arguments  in  MackUli-     Dec.  1844,  7  D.  236. 
gin^s  case,  supra.  (d)  Mackilligin,  supra ;  Adv,-Gen. 

Y.  Royal  Infirmary,  28  D.  1218. 
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sequently  appointed  being  held  to  be  imported  into  the  original 
deed,  upon  which  they  were  accordingly  entitled  to  take  inf  ef  tment 
directly.  The  Lord  Jnstice-Clerk  observed  that  a  conveyance, 
although  blank  in  the  names  of  the  trustees,  might  be  sustained,  if 
the  names  were  afterwards  supplied  by  a  codicil.  Lord  Cowan,  on 
the  other  hand,  held  that  any  such  appointment  could  only  receive 
effect  as  an  obligation  to  convey,  transmitting  against  the  heir  of 
the  truster.  The  more  correct  view  appears  to  be,  that  the  codicil 
wiU  vest  the  property  in  favour  of  the  new  trustees  if  the  original 
disposition  is  in  favour  of  trustees  specifically  named,  and  of  such 
08  may  be  thereafter  namedy  on  the  same  principle  as  an  entail  may 
be  constituted  in  the  form  of  a  blank  procuratory  with  a  relative 
deed  of  nomination.  But  it  is  against  principle  to  hold  that  a 
disposition  solely  to  trustees  named,  should  operate  as  a  convey- 
ance to  those  named  in  a  subsequent  codicil;  and  in  practice  we 
should  thmk  a  conveyance  from  the  original  trustees  or  from  the 
heir-at-law  a  necessary  step  in  the  title. 
Effect  of  error  Mistakes  or  defects  of  specification  in  the  designation  of  the 

Son  of  Ttvb^   trustees  will  not  prevent  the  estate  from  vesting,  unless  where  the 

intention  is  totally  obscured.  For  example,  a  bequest  of  a  sum  of 
money,  to  be  laid  out  in  lands  for  the  maintenance  of  a  school,  ^^  to 
be  under  the  management  of  the  ma^trates  and  ministers  of  the 
Established  Church,"  has  been  held  to  import  a  conveyance  in  trust 
to  the  magistrates  and  ministers  of  Glasgow,  the  town  in  which  the 
testator  had  resided  (a);  and  the  expression,  ^^ Moderator  of  the 
city  of  Aberdeen,'*  in  a  bequest  for  charitable  purposes,  was  con- 
strued so  as  to  confer  the  trusteeship  upon  the  Moderator  of  the 
Synod  of  Aberdeen  (b).  In  a  recent  case,  where  the  designation 
of  the  trustees  was  redundant,  a  legacy  to  ^^  the  Scottish  Missionary 
Society  of  the  Established  Church"  was  given  to  "the  Scottish 
Missionary  Society" — a  society  to  which  the  testatrix  had  contributed 
in  her  lifetime ;  and  a  claim  for  the  Home  Mission  Committee  of  the 
Established  Church  was  rejected  (c).  Where  a  legacy  was  left  to 
the  poor  of  the  town  of  Dunblane,  to  be  divided  by  "  the  resident 

(a)  Murdoch  v.  Magistrates  ^  (c)  Scottish  Missy,  Socy.  v.  Home 
Ministers  of  Glasgow,  30  Nov.  1827,  Miss.  Com,,  19  Feb.  1868,  20  D. 
6  S.  186.                                                 634.     See  tJie  legacy  cases,  supra,  p. 

(b)  Synod  of  Aberdeen  v.  Milne's      165. 
Trs.,  26  Feb.  1847,  9  D.  746. 


tees. 
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minister  of  the  Presbyterian  Church,  and  the  two  highest  civil  ^^^^^ 
officers  of  the  town**  of  Dunblane,  a  claim  for  the  leffacy,  at  the  «?der  a  de- 
instance  of  the  minister  of  the  Church  of  Scotland,  the  Sheriff-  •onanm. 
Substitute  and  the  Sheriff-Clerk  Depute,  resident  in  the  town,  was 
entertained  (a).     It  is  scarcely  necessary  to  add,  that  a  designation 
of  trustees  is  perfectly  good,  although  no  individuals  are  named, 
where  the  trust  is  conferred  on  persons  holding  a  specified  office. 
In  Pet.  Wylie  (h)  it  was  assumed  that  there  had  been  a  valid  ap- 
pointment of  trustees  for  the  management  of  a  charitable  fund,  one 
of  their  number  being  described  in  the  settlement  as  ^^  the  proprietor 
of  the  lands  of  Nellfield  for  the  time  being."     The  proprietor,  as  it 
happened,  being  a  minor,  the  Court  refused  to  allow  the  other  trus- 
tees to  act  without  him,  and  appointed  a  judicial  factor. 

A  difficulty  is  sometimes  experienced  in  practice  with- respect  to   Completion  of 
the  mode  of  making  up  a  title  in  the  persons  of  trustees  who  are  Trnateee  are 
designated  by  descriptive  reference.     Sometimes,  as  in  the  cases  of  buTSTnamed. 
Wylie^  and  Boe  v.  Anderson^  above  referred  to,  there  is  a  general 
disposition  to  trustees  nominatimj  upon  trust  to  convey  certain  sub- 
jects, or  to  pay  over  a  certain  sum,  to  persons  designated  descrip- 
tively, as  trustees  in  perpetuity.     In  such  a  simple  case,  the  inves- 
titure will  of  course  be  completed  by  the  testamentary  trustees 
conveying  to  the  parties  answering  to  the  description,  and  to  their  J 

successors,  etc.  (as  in  the  original  destination),  upon  the  narrative  \ 

that  the  disponees  named  and  designed  are  the  persons  for  the  time 
being  holding  the  office  or  position  in  question.    But  where  there 

is  a  direct  conveyance  to  trustees  designed  but  not  mentioned  nomi^  j 

Tuxtinij  it  maybe  doubted  whether  the  trustees  could  take  infeftment 
on  the  disposition  without  having  constituted  their  right  by  declara- 
tor, or  having  obtained  a  warrant  for  infeftment  in  their  own  names,  ^ 
in  an  action  of  declaratory  adjudication.  In  such  cases,  trustees  > 
will  naturally  be  desirous  of  obtaining  the  security  of  .a  decree  in  i 
their  favour ;  and  it  is  right  perhaps  that  they  should  have  it.  We  I 
do  not  think,  however,  that  any  well-founded  objection  would  Ke  to 

a  title  by  infeftment  on  the  trust  disposition.     The  trustees,  in  the  l 

case  supposed,  are  properly  conditional  institutes,  the  condition  i 

being  that  the  person  is  magistrate  (or  whatever  the  office  may  be) 

(a)  Boe  V.  Anderson,  11  Nov.  1857,         (6)  Pet.  Wylie,  28  June  1850,  12  ] 

20  D.  11.     Sequel,  7  Mar.  1862.  D.  1110. 
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for  the  time  being.  Under  the  old  system  of  conveyancesy  a  notaiy 
was  entitled  to  give  sasine  to  a  conditional  institute^  on  being  satis- 
fied by  reasonable  evidence  of  the  failure  of  the  disponees  named 
in  the  first  instance  (a).  By  parity  of  reasoning,  we  infer  that  a 
trustee  nominated  descriptively  would  be  entitled  to  endorse  a  war- 
rant for  registration  in  his  own  favour  upon  the  conveyance,  which,  we 
think  would  suffice,  when  executed,  to  vest  the  estate  in  his  person. 
T^^l^th  ^  ^^  complete  the  subject  of  the  vesting  of  the  legal  estate  in  the 

Heir  of  the        trustoe,  we  mav  now  direct  attention  to  the  case  arising  upon  a 

liwt  Bunriving  .  .       .  .  . 

Trustee.  lapsed  trust,  with  a  destination  to  the  heirs  of  the  last  surviving 

trustee.  In  this  case  the  heir  of  the  surviving  trustee  is  held,  as 
regards  both  heritable  and  moveable  property,  to  mean  the  heir-at- 
law,  who  must  be  called  in  any  action  of  adjudication  at  the  instance 
of  the  beneficiaries,  or  of  a  judicial  factor  (b\  It  would  seem  that 
ta  Engird  .  .»2tag  «Je,  ^,  ae™eU  .„«  «U.e.  .^ -n , 
but  no  such  practice  has  ever  been  recognised  in  Scotland;  nor 
would  it  be  attended  with  any  obvious  advantage,  because  the 
powers  of  a  trustee  who  succeeds  merely  in  the  character  of  heir  to 
a  surviving  trustee,  are  necessarily  very  circumscribed*  The  heir 
to  a  trust  may  indeed  make  up  titles  to  the  estate,  and  convey  it  to 
a  factor,  or  to  the  beneficiaries,  if  the  purposes  of  the  trust  are 
exhausted.  Professor  Menzies  adds,  that  he  may  ^^  execute  the 
trust"  (c).  But  it  is  at  least  extremely  doubtful  whether  a  trustee 
by  succession  can  execute  discretionary  powers ;  and  there  can  be 
no  doubt  of  the  right  of  the  beneficiaries  to  have  the  heir  superseded 
by  the  appointment  of  a  judicial  factor,  in  the  event  of  his  propos- 
ing to  execute  a  continuing  trust.  Professor  Menzies  distinguishes 
between  the  case  where  heirs  are  called  by  the  destination  and  where 
they  are  omitted,  as  it  is  only  in  the  event  of  the  heir  being  called 
that  he  is  said  to  be  entitled  to  execute  the  trust.  We  rather  think 
that  in  practice  the  distinction  between  the  two  cases  is  understood 
to  be  very  slender.  If  the  heir  is  called  by  the  destination,  he  may, 
as  already  explained,  make  up  a  title  by  service  as  heir  of  provision, 
for  the  purpose  of  conveying  the  estate  to  others ;  while  an  heir  not 

(a)  Fogo  v.  Fogo,  25  Feb.  1840,  2  v.  Mackenzie,  1768,  M.  16206 ;  D.  of 

D.  651.  HamiUorCs  Cr,  v.  E.  of  SeUarh,  1740, 

(6)   Parker,  Adj.  86  ;   Dabdel  v.  Elch.  Tr.  No.  9. 
DdUM,  1756,  M.  16204 ;  Drummond         (c)  Mennes'  Lect.,  p.  690. 
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called  is  understood  to  have  no  title  to  interfere,  and  is  merely  called 
pro  forma  as  defender  in  the  process  of  declaratory  adjudication. 

The  view  here  taken  of  the  position  of  a  trustee  by  succession,  Heir  sucoeeds 

^  .  .  to  the  Estate, 

is  supported  by  the  opinion  of  Lord  Justice-Clerk  Hope  in  GordorCs  but  not  to  the 

r„  ^    „  ,    .  rwn  '  ^•  ii  i  offlce  ol  the 

Irs.  y.  EglinUm  (a).  The  trustees  m  this  case  had  made  up  a  Trostee. 
title  by  disposition  from  the  tmster^s  eldest  son,  whereby  the  estate 
was  conveyed  to  the  ^^  trustees  under  the  trust  disposition  before 
specified,  and  their  heirs  and  assignees  whomsoever."  The  Lord 
Justice-Clerk  observed,  ^^  It  is  true  that  under  this  disposition,  by 
which  it  was  intended  entirely  to  divest  the  eldest  son  and  his  heirs, 
the  title  to  the  lands  would  be  carried  on  after  the  death  of  the 
trustees  into  the  persons  of  their  heirs,  so  as  to  prevent  the  right 
reverting  to  the  eldest  son,  or  to  support  the  acts  of  any  person  who 
might  be  appointed  to  act,  if  all  the  three  had  died.  But  the  heirs 
would  not  have  been  trustees  in  any  other  sense  than  that  their  title 
would  have  been  burdened  with  the  obligation  to  hold  for  the  pur- 
poses of  the  trust,  and  to  denude  when  duly  called  upon.  The 
powers  of  the  office  of  trustee  would  not  have  passed  by  the  law  of 
Scotland"  (6).  With  this  opinion  it  may  be  useful  to  compare  the 
case  of  M^LeUKs  Trs.  v.  M^Leish  (o),  in  which  a  destination  to 
assignees  was  held  to  confer  a  power  of  continuing  the  trust  by 
assuming  new  trustees. 

In  Gordoris  case,  lust  cited,  the  judifes  of  the  Second  Division  Eifecst  of 

-^  J  7  J    '-s  Deetination  to 

were  all  of  opinion  that  a  destination  to  trustees  and  their  heirs  Trustees, 

^       ,  .tit       "  their  Heire 

meant  that  the  heir  of  the  last  survivor  should  succeed  alone,  the  and  Assig- 
title  of  predeceasing  trustees  being  held  to  have  lapsed  altogether,  in 
accordance  with  the  doctrine  of  survivorship.  But  where  the  inten- 
tion  of  the  settlor  is  to  create  a  permanent  trust,  it  would  appear 
that  a  general  destination  to  ^'  trustees,  their  heirs  and  assignees," 
carries  the  estate,  not  to  the  heirs  of  the  last  survivor,  but  to  the 
heirs-atr-law  of  all  the  trustees.  In  the  case  of  Ferguson  v.  Marjorp- 
banks  ((2),  the  settlor  conveyed  his  estate  to  trustees,  their  heirs  and 
assigns,  for  the  purpose,  inter  alioy  of  founding  and  maintaining  a 
grammar  school.    All  the  trustees  having  died,  it  was  maintained 

(a)  Gordon's  Trs.  v.  Eglinton,  17  (c)  M'LeUK's  Trs,  v.  M'Leish,  26 
July  1861,  18  D.  1381.                             May  1841,  8  D.  914. 

(b)  13  D.  1886.  (d)  Ferguson    v.    Marjoribanks^   1 

April  1863,  16  D.  637. 
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that  the  succession  had  vested  bj  the  law  of  England  in  the  defen- 
der^  as  heir  of  the  last  surviving  trustee  ;  and  the  Court  was  invited 
to  make  a  new  nomination,  on  the  ground  that  this  gentleman  was 
disqualified  bj  bankruptcy.    Lord  Rutherford,  before  whom  the 
case  came,  in  the  first  instance,  seems  to  have  assumed  that  the 
law  of  Scotland  would  cany  the  trust,  under  the  given  destination, 
to  the  heirs  of  all  the  trustees ;  and  his  only  difficulty  was  in  decid- 
ing whether  the  decision  must  be  governed  by  the  law  of  Elngland 
or  that  of  Scotland.    The  Lord  President  (a),  while  adhering  to  the 
Lord  Ordinary's  decision  as  being  in  accordance  with  the  expressed 
intention  of  the  testator,  that  there  should  be  more  than  one  con- 
tinuing trustee,  would  not  say  that  the  law  of  Scotland  differed  from 
that  of  England  as  to  the  construction  of  a  general  destination  to 
trustees  and  their  heirs.    Distinguishing  between  those  duties  of  the 
trustees  which  are  properly  executory^  and  those  which  relate  to  the 
permanent  management  of  the  school,  he  remarked,  '^  Assuming,  as 
to  the  first  part  of  the  trust,  that  the  party  who  is  to  rtsceive  and 
invest  this  fund  in  the  event  of  the  failure  of  the  persons  named, 
would  be  the  heir  of  the  last  survivor  of  them,  that  does  not  neces- 
sarily solve  the  question,  who  are  the  parties  to  have  the  govern- 
ment of  the  school  afterwards  t  "     Looking  to  the  peculiar  circum- 
stances of  this  trust,  we  do  not  think  that  the  decision  can  be 
regarded  as  overruling  that  of  Gordon  v.  Eglinton  in  the  case  of 
ordinary  family  trusts.    It  certainly  would  lead  to  most  anomalous 
consequences,  if  the  mere  use  of  the  general  expression  ^'  their  heirs  " 
were  to  be  held  to  entitle  the  heir  of  each  deceasing  trustee  to  take 
his  place  in  the  trust  along  with  the  surviving  original  trustees,  or 
even  to  join  in  the  ultimate  conveyance  to  the  beneficiaries. 

The  mode  of  completing  a  title  to  lapsed  succession  in  the  person 
of  the  beneficiary,  is  noticed  in  a  subsequent  chapter,  on  the  Right 
of  the  Beneficiaiy  to  a  Specific  Conveyance  of  the  Estate. 

(a)  Lord  Colonsay,  15  D.  642. 
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CHAPTER  XVI. 

OF  THE  DUTIES  OF  TRUSTEES  OF  SETTLEMENTS 
OF  PERSONAL  OR  GENERAL  ESTATE. 

Havhtg  dealt  with  the  title  of  the  trustee  in  its  vaiioos  aspects, 
we  proceed  to  inquire  into  the  duties  which  the  trustee  may  be 
required  to  perform.  The  subject  is  an  extensive  one,  and  can 
only  be  satisfactorily  treated  by  taking  up  the  various  species  of 
trust  consecutively.    As,  however,  there  are  certain  duties  which 

we  are  acquainted,  it  is  proper  that  these  should  occupy  the  initial 

division  of  our  classification.    The  duties  to  which  we  refer  are : 

• 

(1.)  The  realization  of  the  estate,  with  a  view  to  investment  or 
distribution :  next,  the  management  of  such  portions  of  the  estate  as 
it  may  be  necessary  to  retain  specifically.  These,  for  convenience, 
may  be  classed  in  one  section.  (2.)  The  duty  of  safe  custody.  (3.) 
The  duty  of  paying  the  truster^s  debts.  Under  this  head  we  shall 
consider  the  question.  Out  of  what  funds,  heritable  or  moveable, 
the  debts  fall  to  be  paid.  (4.)  The  duty  of  investment,  with  especial 
reference  to  the  question.  What  is  a  legal  investment  of  trust 
money? 


Section  I. 

OF  THE  HEAUZATION  AND  MANAGESCENT  OF  THE  ESTATE. 

When  we  speak  of  realizationy  personal  estate  alone  is  under- 
stood to  be  in  view.  The  sale  of  heritable  estate  is  a  special  trust, 
and  will  be  separately  considered  (a).  Before  the  trustee  can  pro- 
ceed to  realize,  he  must  qualify  a  title ;  and  in  the  case  of  testa- 

(a)  See  Chapter  XVII.,  infra. 

U 
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mentarj  settlements^  the  most  usual  title  of  intromission  is  that  of 
confirmation  as  executor. 
Tnurtoes  must         The  trostee's  right  to  confirmation  is  constituted  by  acceptance 

oonfimi  in  »  * 

order  to  have  of  the  trusteeship,  which,  in  the  general  case,  carries  with  it  the 
duties  and  responsibilities  of  executiy.  Having  once  declared  his 
acceptance  of  the  office,  the  executor  ought  to  lose  no  time  in  having 
his  right  confirmed ;  because,  without  the  title  conferred  by  confir- 
mation, he  is  neither  in  a  position  to  insist  for  the  recovery  of  debts 
due  to  the  estate,  nor  to  accept  a  discharge  for  its  liabilities  (a). 
For  example,  it  has  been  held  that  an  executor  or  administrator 
suing  for  recoveiy  of  a  trust  debt  must  produce  his  title,  upon 
demand ;  the  refusal  to  make  production  being  a  ground  for  a  sist 
of  process  (&)•  The  question  of  the  sufficiency  of  the  inventory 
given  up  on  confirmation,  is  not  one  with  which  the  debtor  is  oon- 
cemed ;  the  extract  decree  of  confirmation  being  a  sufficient  title  to 
sue  for  all  debts  included  in  the  inventory  (c).  Should  the  amount 
ultimately  realized  exceed  the  estimated  value  of  the  debt  as  per 
inventory,  it  will  be  the  duty  of  the  trustee  to  give  up  an  additional 
inventory,  paying  stamp  duty  on  the  difference. 
rfpJSL  .  By  the  statute  1690,  cap.  26,  spedal  aasigrurtions  and  dkpo8i- 
are  equivalent   tious  in  f  avouT  of  representatives  are  declared  to  constitute  a  fiood  and 

to  Oonflrma-  .... 

tion  ?  valid  title  of  possession,  ^^  albeit  the  sums  of  money  or  goods  therein 

contained  be  not  confirmed."  On  the  construction  of  this  statute  it 
has  been  held,  that  a  conveyance  in  general  terms  of  a  share  of  the 
capital  stock  in  the  business  of  a  firm  ((2),  as  also  a  bequest  of  all 
debts  and  sums  of  money  due  to  the  testator  by  one  individual  (e), 
were  special  assignations.  If,  therefore,  the  executor  can  obtain  pos~ 
session  of  debts  specially  conveyed  without  resorting  to  diligence,  his 
title  is  secure  without  confirmation  (/) ;  but  he  would  not  be  safe,  in 
the  prospect  of  a  litigation,  to  trust  to  the  security  of  the  assignation; 
because  the  Act  saves  the  diligence  of  creditors,  and  consequently, 
as  Lord  Glenlee  observed,  if  diligence  were  done  before  possession 

(a)  See  21  &  22  Vict.  cap.  56,  as  to  (d)  BeU  v.  WiUison,  13  Jan.  1831, 

Confinnatioii  of  Exn.,  and  grants  of  9  S.  266. 

Probate  and  Administration.  (e)  Lyle  v.  Falconer^  2  Deo.  1842, 

(h)  Home  {p  Rose  v.  Bam,  23  Nov.  5  D.  236. 

1848,  11  D.  141.  (/)  Dobie  v.   OUphant,  1707,  M. 

(c)  Broun  v.  Moffat,  16  Dec.  1863,  14890. 
16  D.  225. 
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or  intimation,  the  subject  would  be  carried  to  the  creditor  (a).  The 
execution  of  a  bond  of  corroboration  in  favour  of  the  executor  (b)y 
the  payment  of  interest  (c),  or  acceptance  of  an  intimation  of 
assignation  (d)y  have  been  considered  effectual,  on  the  principle  of 
conrtructiye  ddiyery,  to  vest  the  property  in  the  eiecator;  but  it 
may  be  doubted  whether  constructiye  possession  would  be  sufficient 
to  exclude  the  interest  of  creditors  using  diligence  in  funds  not  the 
subject  of  a  special  assignation. 

Prior  to  the  passing  of  the  Confirmation  and  Probate  Act,  1858,  it  Probate  and 
was  settled  that  probate  or  letters  of  administration  were  equivalent  ministntioxi. 
to  a  license  to  sue  in  the  Scotch  Courts ;  the  debtor,  however,  being 
entitled  to  insist  on  confirmation  before  extract  (e).  Under  the 
present  law  (/),  an  executor  founding  on  an  English  title  would 
only  require  to  obtain  an  indorsation  of  the  probate  or  letters  of 
administration  from  the  Commissary  Court  of  Scotland.  In  like 
manner,  the  title  of  a  Scotch  trustee  suing  in  England  or  Ireland 
must  be  perfected  by  registration  of  the  extract  of  confirmation  in 
the  Court  of  Probate  (g). 

In  the  discharge  of  his  duty  to  the  truster,  it  may  be  necessary  Bedndaon  of 
for  an  executor  not  only  to  resist  proceedings  for  the  reduction  of  the  Titles,  Ao- 
conveyance  m  ms  favour,  but  also  to  take  action  against  vitious 
intromitters,  and  parties  claiming  possession  of  the  estate  in  virtue 
of  competing  titles  (A) ;  and  in  the  event  of  a  competition  as  to  the 
possession  of  a  f  imd  situated  in  Scotland,  the  question  of  possessory 
title  will  be  determined  by  the  lex  loci  rei  sitce  (t).  Executors 
claiming  right  to  a  personal  bond  as  part  of  the  moveable  estate  of 
the  deceased,  have  been  found  entitled  to  reduce  a  bond  of  corrobo- 
ration— ^which  had  been  granted  by  inadvertence  to  the  heir-at-law, 
— after  a  lapse  of  nearly  forty  years  from  the  date  of  the  boi^d  of 


(a)  Bea  V.  WmUon,  9  S.  267. 

(h)  Watson  v.  Marshal^  1782,  M. 
7009. 

(c)  Robertson  v.  Gilchrist,  25  Jan. 
1828,  6  S.  446. 

id)  Shaw's  BeU's  Com.  657. 

(c)  Clark  v.  Brebner,  1759,  M. 
4471 ;  WarcOaw  v.  MaxweU,  1715,  M. 
4500 ;  Fraser  v.  Johnston's  TV*.,  11 
July  1821,  1  S.  122;  Stewart  v. 
Macdonald,  21  Nov.  1826,  5  S.  29. 


(/)  21  &  22  Vict.  c.  56,  §§  9  &  15. 

(g)  21  &  22  Vict.  cap.  56,  §§  12, 
13,  14. 

(h)  See  Clelland  v.  Weir,  10  Mar. 
1848,  10  D.  924  ;  Thomson  v.  Camp- 
heU,  14  June  1837,  15  S.  1133  ;  Bars- 
ton  V.  IngUs,  5  Dec.  1857,  20  D.  231 ; 
Anderson  v.  M^CuUoch,  29  Jan.  1846, 
8  D.  419. 

(t)  Donaldson  v.  Ord,  5  July  1855, 
17  D.  1053. 
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BeooTeryof 
Aasets.    Trus- 
tees haTo  a 
discretion  as  to 
bad  Debts. 


oorroboratioii  (a).  It  will  also  be  the  duty  of  executors  snooeeding 
to  a  sabsisting  executry  trust,  not  wound  np,  to  take  all  proper 
measures  for  calling  the  former  executors  or  representatives  to 
account ;  and  they  will  not  be  entitled  to  exoneration,  as  a  matter 
of  course,  onaccountingforthefundstowhich  they  have  confirmed, 
should  the  beneficiaries  insist  on  an  investigation  of  the  previous 
numagement  (6).  The  Court  will  not  award  sequestration  of  the 
estates  of  a  deceased  debtor,  or  appoint  a  factor  under  the  Bank- 
ruptcy Act,  if  his  executors  are  willing  to  administer  (c). 

It  is  the  duty  of  a  trustee,  as  soon  as  he  has  qualified  himself 
by-  confirmation,  to  take  active  measures  for  realizing  the  truster's 
assets  and  property.  Executors,  however,  are  not  bound  to  engage 
in  fruitless  litigation ;  and  in  an  action  against  executors,  for  ne- 
glecting to  take  proceedings  upon  a  bill  of  exchange  of  which  the 
settler  was  holder,  it  was  held  to  be  a  sufficient  defence,  that  the 
executors  had  information  that  the  bill  was  granted  for  accommo- 
dation. The  fact  that  they  had,  at  the  request  of  the  beneficiary, 
raised  an  action  after  the  elapse  of  the  sexennial  prescription,  in 
which  the  defender,  on  a  reference  to  oath,  deponed  negative,  was 
considered  immaterial  (d). 

It  has  been  laid  down  in  works  of  authority,  that  executors  are 
outora  charged   allowed  a  year  for  the  collection  and  realization  of  the  assets  of  the 

with  interest  -  ,      .  .  i       .  t 

after  one  year,  defunct  (e),  during  which  time  they  are  not  chargeable  with  inte- 
rest The  meaning  of  this  rule,  as  observed  by  Lord  JefiErey,  in 
commenting  upon  its  application  to  entail  cases,  is  that  they  are  not 
to  be  chargeable  for  interest  on  outstanding  debts  during  the  first 
year,  beyond  the  amount  which  they  may  have  actually  received  (/). 
After  the  lapse  of  a  year,  they  are  presumed  to  be  in  default,  and 
will  be  charged  with  interest,  unless  they  are  able  to  show  that  the 
failure  to  recover  was  not  attributable  to  their  neglect  (g). 


Meaning  of 
rule  that  Eze- 


(a)  Thomson  v.  Canqthelly  supra. 
See  also  Gray  y.  Walker^  11  Mar. 
1859,  21  D.  709. 

Q>)  Nicol  v.  Camie,  10  June  1856, 
18  D.  1000. 

(c)  Mane  T.  MUne,  13  June  1850, 
12  D.  1007  ;  GUmour  v.  Mure,  18  July 
1850,  12  D.  1266.  See  Pet.  Macfar- 
lane,  6  Mar.  1857,  19  D.  656. 

(d)  Morels  Exrs.  v.  Malcolm,  24 


Jan.  18S5, 13  S.  813.  In  the  same  case, 
executors  were  held  not  liable  for  re- 
ferring a  doubtful  daim  to  arbitration. 

(0  Shaw's  BeU*8  Com.  658 ;  BeU*s 
Ft.  §  1900  ;  CampbeU  v.  jReirf,  15 
June  1840,  2  D.  1084. 

(/)  Hotcafs  Trs.  v.  Howat,  17  Feb. 
1838,  16  S.  627,  note. 

(g)  See  p.  313,  as  to  realization  of 
precariooB  aecuritieB. 
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With  a  view  to  facilitate  the  recovery  of  ajssets,  trustees  may  Trustee's  right 
enforce  delivery  of  all  documents  of  debt  belonging  to  the  trust;  and  Docum^ts. 
they  are  entitled  to  call  for  statements  of  accounts  from  bankers  or 
others  alleged  to  be  in  possession  of  the  trust  funds,  and,  if  neces- 
sary, to  call  for  the  production  of  documentary  evidence  (a).  But 
they  cannot  enforce  the  unconditional  delivery  of  documents  to 
which  other  parties  have  a  preferable  right. 

In  the  administration  of  the  trust,  a  demand  made  against  a  Compensation 
debtor  to  the  estate  cannot  be  met  by  setting  off  a  debt  due  to  the  Debts, 
debtor  by  the  trustees,  who  make  the  demand ;  there  is  no  concwr^ 
tas  debiti  et  credUi  (b).  Neither  is  there  concourse  where  a  trustee 
demands  a  private  debt  from  one  who  is  a  creditor  under  the  trust. 
But  where  a  demand  is  made  by  trustees  for  a  debt  due  to  the 
trust  estate,  it  may  be  met  by  a  debt  due  under  the  trust  to  the 
defender.  Again,  where  the  debtor  of  the  trustee  is  called  on  to 
pay  a  private  debt,  he  being  a  creditor  under  the  trust,  and  the 
trustee  the  sole  intromitter,  there  is  room  for  doubt  whether  there 
may  not  be  compeiisation  (c). 

Trustees  cannot  be  too  anxiously  reminded  that  any  delay  in  the  DiUgenoe  pros- 

table  from 

recovery  of  debts  due  to  the  estate  will  be  at  their  own  personal  risk;  Xrastees. 
the  fact  that  the  testator  had  left  the  money  in  the  hands  of  one  of 
their  body,  or  invested  on  personal  security  being  no  justification  to 
executors  who  neglect  the  primary  duty  of  bringing  the  trust  funds 
into  a  position  of  security  (d).  A  trustee  will,  on  the  same  prin- 
ciple, be  liable  for  any  loss  sustained  by  the  estate  in  consequence 
of  his  discharging  a  security,  or  improperly  consenting  to  the  libe- 
ration of  a  debtor  (e). 

In  Farman  v.  Bums  (/),  an  executor  found  among  the  securi-  ^i*?^^^^'* 

ties  of  the  defunct  a  promissory  note  for  L.250,  dated  more  than  i»Nr  DiU- 
genoe. 

(a)  Clark  v.  Mitchell  Sf  Ors.^  17  Bums,  infra.  In  OourUe  v.  Durnbrecky 

June  1825,  4  S.  102 ;  and  aee  Wother-  1710,  M.  16192,  a  trustee,  who  ad- 

spoon  V.  Laidlaw,  17  Nov.  1843,  6  D.  mitted  that  he  had  receiyed  a  payment 

88 ;  Maclachlan  v.  Meiklam,  9  Jnly  to  account,  but  neglected  to  preserre 

1857, 19  D.  960.  evidence  of  the  amount,  was  charged 

(&)  Bell  Com.  5th  Ed.  I.  89.  with  the  whole  sum. 

(c)  See  Hay  v.  Brown,  22  Dec  (e)  Abercrombie  v.  Innes,  1724, 
1825,  4  S.  344 ;  and  cases  in  Digest,  Robertson,  467  ;  Stirling  y.  Cunning- 
voce  "Compensation,"  pp.  298-4.  home,  1639,  M.  16163. 

(d)  Moffat  V.  Robertson,  31  Jan.  (/)  Forman  v.  Bums^  2  Feb.  1853, 
1834,  12  S.  369  ;  MarshaUs  y.  MUne,  15  D.  362. 

1677,   1   Br.   Sup.   780 ;    Forman  y. 
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two  years  prior  to  his  death^  and  payaMe  one  day  after  date.  In^ 
stead  of  immediately  raising  action  on  the  note,  the  executor  allowed 
two  months  to  elapse,  and  then  wrote,  throogh  his  agent,  requesting 
payment  The  demand  was  repeated  several  times  in  the  coarse 
of  the  ensning  three  months,  and  the  debtor  then  transmitted  his 
brother^s  acceptance  for  L.280,  as  an  additional  security.  Ulti- 
mately, but  not  till  fifteen  mcmths  after  the  date  of  confirmation,  a 
payment  of  L.50  to  account  was  obtained,  and  the  principal  debtor 
soon  after  became  bankrupt  A  daim  having  been  made  by  the 
representatives  of  the  payee  against  the  executor,  on  the  ground 
that  he  had  neglected  timeously  to  use  diligence  on  the  bill,  it  was 
urged  in  defence,  that,  from  the  ezecutor^s  knowledge  of  the  cir- 
cumstances of  the  obligant  ^  he  believed  that  any  prranature  use  of 
diligence  mig^t  greatly  injure  the  chance  of  speedy  or  ultimate 
recoveiy  ;^  also,  that  he  was  himself  huqgely  interested  in  the  estate, 
and  that  Ins  office  being  gratuitous,  he  was  not  liable  in  exact  dili- 
No  excose  that  geuce.  The  Court,  with  great  reluctance,  found  that  the  executor 
ff^^^  was  liable  for  the  consequences  of  his  omission;  Lord  President 
im^  the  McNeill  observing,  with  regard  to  his  position  as  a  benefidaiy,  that 
it  was  no  excuse  that  an  executor  chose  to  ri^  himself  as  well  as 
the  executry  fund.  Lord  Fullerton  said,  '^This  is  one  of  the 
hardest  cases  I  ever  met  The  executor,  on  coming  into  office, 
found  this  bill  as  an  investment  which  the  deceased  himself  had 
entered  into  years  before  his  death ;  and  I  think  he  was  entitled  to 
exercise  some  discretion  as  to  continuing  the  investment,  or  enforc- 
ing payment  It  is  true  that  he  gave  time  to  the  debtors;  but  I  am 
hardly  satisfied  that  he  did  so  entirely  out  of  tenderness  for  them. 
I  think  he  may  have  been  in  some  degree  influenced  by  the  hope, 
that  if  he  did  not  press  too  hard,  there  would  be  a  better  chance  of 
recovering  the  debt  But  executors  must  be  taught  that  they  are 
bound  to  exercise  some  diligence ;  and  on  that  broad  principle,  I 
think  the  safest  course  is  to  adhere"  (a). 
Agents  and  A  party  in  the  position  of  an  agent,  factor,  or  manager,  who  is 

ionaeDffi-       paid  for  lus  services,  is  of  course,  a /orftor^  liable  for  any  neglect  in 
using  diligence  upon  the  debts  which  he  is  entrusted  to  recover  (b). 

(a)  15  D.  864 ;  oompaie  the  Eng-  (li)  Wemyu  v.  Wilson,  1674,  M. 
lish  case  of  Lawwn  v.  Copeland,  2  B.  8538 ;  Stark  v.  Mackay,  1714,  M. 
C.  G.  156.  3540.     See  contra,  Stewart  v.  Fal- 


genoe. 


n 
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On  tins  principle,  the  trustee  of  a  sequestrated  estate  having  ne- 
glected to  present  an  abbreviate  of  adjudication  for  registration,  as 
directed  by  the  statute,  was  amerced  in  the  expense  of  an  appUca- 
tion  to  the  Court  for  a  special  warrant  for  registration  (a). 

It  appears  from  the  cases  cited  by  Mr  Lewin  (6),  that  trustees  ^"^^^^ '  f 
subject  to  the  jurisdiction  of  the  Court  of  Chancery  are,  in  like  Chancery. 
manner,  accountable  for  the  consequences  of  negligence  in  the 
recovery  of  assets.  In  one  of  the  leading  cases,  Sir  Thomas  Plumer 
remarked,— ^^  If  persons  accept  the  trust  of  executors,  they  must 
perform  it ;  they  must  use  due  diligence,  and  not  suffer  infants  to 
be  injured  by  their  negligence.  If  there  be  crassa  negligentia,  and 
a  loss  sustained  by  the  estate,  it  falls  upon  the  executors"  (c). 

It  is  scarcely  necessarv  to  caution  trustees  against  the  dan£;er  Lending  Trnst 

I.     11       .         1  r       1  .  1  .      ^     \      Money  on  Per- 

of  allowing  the  trust  funds  to  remam,  on  personal  security,  m  the  sonai  Secu- 
hands  of  one  of  their  own  number.     Even  in  the  somewhat  favour- 


coner,  U  Dec.  1830,  9  8.  17a-~a  bad 
precedent. 

(a)  A,  B.,  21  Dec.  1866,  18  D.  286. 

(&)  Lewin,  Tr.,  4th  Ed.  220. 

(c)  Tehbs  v.  Carpenter,  1  Mad.  296. 
In  this  case  the  rents  of  certain  real 
property  were  vested  in  executors, 
upon  trust,  for  the  purpose  of  accumu- 
lating the  proceeds,  and  arrears  were 
allowed  to  accumulate  to  the  extent 
of  L.1500.  The  executors  were  charged 
with  the  whole  sum,  but  without  in- 
terest. In  Caffrey  v.  Darby,  6  Ves. 
488,  trustees  to  whom  a  leasdiold  pro- 
perty, with  stock-in-trade,  etc.,  had 
been  assigned,  subject  to  the  proviso 
that  the  truster's  husband  should  be 
allowed  to  remain  in  possession  so  long 
as  he  paid  the  instaknents  mentioned 
in  the  deed,  were  made  responsible 
for  the  loss  accruing  to  the  wife,  in 
consequence  of  their  allowing  the  hus- 
band to  remain  in  posseaBion  after  he 
had  failed  to  pay  up  the  stipulated 
instalments.  In  Booth  v.  Booth,  1 
Beav.  126,  8  L.  J.  Gh.  89,  and  Lincoln 
V.  Wright,  4  Beav.  427,  10  L.  J.  Ch. 
331,  Lord  Langdale  held  co-executors 
liable  for  property  of  the  testator  left 
in  the  hands  of  the  acting  executors. 


More  recently,  Lord  Gottenham,  on  a 
careful  review  of  the  previous  autho- 
rities, and  with  the  declared  intention 
of  settling  the  prindples  ol  this  branch 
of  law,  pronounced  decree  against  two 
executors  for  the  sum  of  L.  12,000  and 
upwards,  which  was  due  by  their  co- 
executor  to  the  testator  at  the  time  of 
his  death,  and  which  was  lost  in  con- 
sequence of  the  bankruptcy  of  the 
executor  six  years  thereafter  (Stiles  v. 
Guy,  1  Macn.  &  G.  422,  19  L.  J.  Gh. 
184).  This  was  a  strong  case,  for  by 
the  will  the  trustees  were  not  to  be 
*'*■  answerable  for  any  more  of  the  trust 
monies  than  they  should  respectively 
receive,  but  each  for  his  own  acts, 
recdpts,  and  wilful  defaults  only;^ 
and  the  direction  was  to  realize  and 
get  in  "  securities  for  money  not  ap- 
proved by  them."  But,  said  the  Lord 
Ghancellor,  ^^The  direction  in  the 
will,  that  the  creditors  should  call  in 
securities  not  approved  by  them,  must 
be  considered  as  referable  to  securities 
upon  which  a  testator's  property  might, 
from  their  nature,  be  invested,  and 
not  as  authorizing  a  kind  of  invest- 
ment which  a  court  of  equity  could 
not  sanction"  (19  L.  J.  Gh.  187). 
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able  case  of  the  loan  having  been  advanced  by  the  testator  himself, 
the  co-trustees  have  been  held  liable  in  one  case  for  loss  (a) ;  and  in 
another,  the  borrower  has  been  held  accountable  for  a  share  of  the 
profits  of  his  business  earned  by  means  of  the  capital  lent  to  him  (6). 
Duty  whan  Trustees  are  placed  in  a  most  difficult  and  trying  position  when 

consists  of  a  the  bulk  of  the  trust  estate  consists  of  a  share  in  a  going  busi- 
nessy  and  no  special  power  is  given  to  them  to  carry  it  on  for  the 
benefit  of  the  family  (c).  Where  the  amount  which  could  be 
realized  by  the  sale  of  the  good-will  and  stock-in-trade  is  small  in 
proportion  to  their  value  as  part  of  a  going  concern,  trustees  will 
often,  from  a  regard  to  the  real  interests  of  their  constituents,  elect 
to  continue  the  business,  and  run  the  risk  of  liability  in  the  event 
of  failure.  If  a  trustee  does  not  feel  justified  in  exposing  himself 
to  the  hazard  of  personal  liability,  he  ought,  if  he  believes  that  the 
continuance  of  the  business  is  the  most  prudent  course  of  admi- 
nistration, to  decline  the  trust,  and  leave  the  responsibility  of 
management  to  the  Court.  Should  he,  on  the  contrary,  think  that 
the  ultimate  realization  of  the  concern  is  more  to  the  advantage  of 
the  family,  he  may  accept  the  office  with  safety ;  for  he  is  under 
no  obligation  to  damage  the  property  by  forcing  on  an  immediate 
dissolution  of  the  concern.  On  the  contrary,  it  will  be  his  duty  to 
wind  up  cautiously,  and  so  as,  if  possible,  to  secure  full  value  for 
the  capital  and  skill  already  embarked  by  the  truster  in  the  business. 
If  there  are  other  partners,  he  must  take  care  that  his  constituents 
are  allowed  their  full  share  of  profits  while  their  money  remains  in 
the  concern,  and  by  no  means  agree  to  any  arrangement  for  leaving 
it  in  the  business  on  loan  (d).  It  must  be  added,  that  trustees  who 
take  the  management  of  a  business,  even  for  no  other  purpose  than 
that  of  immediate  winding  up,  are  not  entirely  exempt  from  per- 
sonal risk,  because  they  are  not  only  liable  ad  faetum  prcBstandum 
for  the  fulfilment  of  contracts,  but  may  also  come  under  liability  to 

(a)  Moffat  V.  RoberUon^  81  Jan.  (c)  See  an  instance  of  such  a  power 

1834, 12  S.  369.  in  Ross  v.  Masson,  3  Feb.  1843,  5  D. 

(&)  Cochrane  v.  Blacky  1  Feb.  1855,  483. 

17  D.  322  ;  16  July  1857,  19  D.  1019.  (rf)  Cochraner.  Black,supra;  Laird 

Seethe  leading  English  case,  Stiles  v.  v.  Laird,  26  June  1855,  17  D.  984 ; 

Guy,  and  others,  in  note  to  last  para-  28  May  1858,  20  D.  972 ;  Guthrie  v. 

graph.  On  the  qnestion  of  liability  for  FairtDeather,    16  Dec.  1853,   16    D. 

lending  on  personal  security,  the  reader  214 ;  Graham  v.  KebUy  10  Nov.  1813, 

is  referred  to  Section  IV.  2  Dow,  17. 


J 


Sec.  I.]         PARTNERSHIP— HERITABLE  PROPERTY.  313 

creditors,  as  parties  to  bill  transactions  and  the  like,  agfdnst  which 
they  have  only  the  security  of  the  trust  estate  (a). 

Shares  in  joint  stock  companies  do  not  materially  differ  from  Buty  when 
partnership  interests  as  regards  their  eligibility  for  the  purposes  of  consists  of 
trust  investment.    In  the  present  uncertainty  of  the  law  on  this  joint  stock 
subject,  trustees  cannot  be  advised  to  continue  such  investments,    ^"P*"y* 
as  even  where  they  are  expressly  authorized  the  trustees  may  incur 
liability  to  creditors.     As  to  the  time  within  which  they  ought  to 
realize,  there  is  no  positive  rule.    In  the  recent  English  case  of 
Hughes  v.  Empson  (6),  where  the  testator  died  possessed  of  Crystal 
Palace  shares,  it  was  held  that  the  trustees  had  a  discretion  not  to 
sell  until  the  end  of  twelve  months ;  and  in  a  previous  case,  Lord 
Gottenham  decided  that  executors  were  justified  in  continuing  to 
hold  Mexican  bonds  which  they  only  sold  in  the  course  of  the 
second  year  from  the  testator^s  decease  (c). 

In  the  well-known  case  of  Baird  (d),  the  Accountant  of  Court,  ^<»-  ofCowrt 
acting  under  the  authority  of  the  Pupils  Protection  Act,  had  ap- 
pointed the  respondent  to  consign  a  sum  of  upwards  of  L.25,000, 
the  property  of  a  minor,  which  had  been  lost  in  consequence  of  the 
tutor  having  neglected  to  sell  out  of  the  Western  Bank.  But  the 
Court  would  not  presume  that  the  respondent  had  acted  indiscreetly 
in  holding  for  the  period  of  two  years ;  for,  as  Lord  Deas  observed, 
there  was  no  rule  requiring  the  tutor  to  sacrifice  the  estate  by  im- 
mediate realization ;  and  where,  as  in  this  case,  the  estate,  valued  at 
more  than  L.150,000,  consisted  mainly  of  shares  in  joint  stock  iron 
and  other  companies,  which  could  not  have  been  thrown  at  once 
into  the  market  and  disposed  of,  except  at  a  ruinous  sacrifice,  his 
Lordship  thought  it  would  have  been  a  positive  dereliction  of  duty 
to  sell  with  precipitation  (e). 

A  less  rigorous  view  of  the  responsibility  of  trustees  has  been  Management 
taken  with  reference  to  charges  of  alleged  omission  or  neglect  in  Property. 
the  collection  of  rents,  or  other  debts  prestable  during  the  continu- 
ance of  the  trust.    Li  realizing  the  truster's  assets,  there  is  little 

(a)  ThoTMon  y.  Campbell,  16  Feb.  (c)  Buxton  v.  Buxton^  1  M.  &  G. 

1888, 16  S.  660;  and  see  Chap. XXIII.  80;  andsee  Orv.  Newton,  2  Cox,  276. 

infra,  on  the  liability  of  Trustees  to  (rf)  Acct,  of  Court  v.  Baird,  29 

Creditors.  June  1858,  20  D.  1176. 

(6)  Hughes  v.  Empsm,    22  Beav.  (e)  20  D.  1184-6. 
181. 
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room  for  discretion  or  forbearanoe,  the  executor  bavixig  an  imperar 
tive  duty  to  perform^  namely,  to  reduce  into  poesession  the  whole 
of  the  truster's  available  means  and  estate,  as  it  exists  at  his  entry 
on  the  duties  of  his  office.  But  in  thecase  of  a  continuing  trusl^ 
other  considerations  come  into  view.  A  trustee  of  heritable  pro- 
perty must  act  as  a  prudent  landlord,  administering  the  trust 
property  in  the  same  manner  as  he  would  manage  his  own ;  and  it 
must  always  be  a  matter  of  discretion  in  the  management  of  pro- 
perty, whether  to  press  for  immediate  payment  at  the  risk  of  crippling 
the  resources  of  the  tenant.  The  management  of  an  estate,  although 
infinitely  less  speculative  in  its  nature  than  that  of  a  mercantile 
business,  carries  with  it  the  risk  of  occasionally  making  bad  debts ; 
and  if  the  Court  is  satisfied  that  the  management  has  been  on  the 
whole  beneficial,  it  will  not,  and  it  would  be  unjust  that  it  should, 
enforce  the  rules  of  strict  diligence  against  trustees  in  respect  to 
any  arrears  of  moderate  amount  which  they  may  have  failed  to 
reduce  into  possession  (a). 

Exampiee.  On  this  principle  it  was  held  that  trustees  had  not  exceeded  the 

bounds  of  discretion  in  discharging  certain  arrears  of  rent,  when 
such  discharge  was  made  one  of  the  conditions  on  which  the  tenant 
agreed  to  accept  a  renewal  of  his  lease  at  an  increased  rent  (6). 
The  Court,  however,  have  disapproved  of  a  course  of  management 
under  which  the  tenant  was  allowed  to  be  systematically  in  anear, 
the  trustees  taking  bills  for  the  rents ;  and  should  loss  result  from 
indulgence  of  this  kind,  there  can  be  little  doubt  the  trustees  would 
be  liable  for  the  deficiency  (c).  In  the  granting  of  abatements  to 
tenants,  and  of  allowances  for  improvements,  trustees  will  use  the 
same  discretion  as  fee-simple  proprietors  (d). 

Trastees  A  trustee,  whether  sctms  under  a  testamentary  disposition  or  for 

adopting  Lease    ,    ,       -     *  .  ^^ 

iDcur  liability    behoof  of  Creditors,  ought  to  be  careful  not  to  enter  rashly  into  the 
Bent  possession  of  tacks  or  leaseholdinterests;  bothbecausethe  management 

(a)  Cameron  v.  Anderson^  12  Nov.  (c)  Per  Lord  J.-C.  Hope  in  Dundas 

1844,  7  D.  92 ;  MiUer's  Trs.  v.  Miller,  v.  Morrison,  20  D.  228. 
28  Feb.  1848,  10  D.  766.    See  Erak.  (d)  GiU  v.  Earl  of  Fife's  Trs.,  8 

3,  8,  85.  July  1823, 2  S.  460 ;  see  Kay  v.  Miin^ 

(h)  Edmond  v.  DingwalTs  Trs.,  16  4  Feb.  1880, 8  S.  487.    As  to  the  tms- 

NoY.  1860,  28  D.  21.    In  the  same  tee^s  power  to  execute  impTovementB 

case  the  trustees  were  found  entitled  at  his  own  hand,  see  Chap.  XXI.  Sec. 

to  take  credit  for  a  considerable  sum,  2  (Powers), 
expended  in  draining  the  estate. 
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of  a  farm  or  of  subjects  leased  in  connection  with  a  going  business  is 
attended  with  hazard  to  the  estate,  and  also  because  the  unconditional 
adoption  of  a  lease  will  render  the  trustee  himself  personally  liable  for 
arrears  of  rent  due  prior  to  the  period  of  his  entry  (a).  In  the  case 
last  cited  the  landlord  had  accepted  bills  for  the  unpaid  arrears  prior 
to  the  date  of  sequestration ;  and  it  was  argued,  but  unsuccessfully, 
for  the  trustee  on  the  sequestrated  estate,  that  he  had  thereby 
abandoned  his  personal  recourse  against  the  trustee  as  assignee 
of  the  lease,  and  was  therefore  only  entitled  to  rank  as  a  creditor. 
The  Lord  Justice-Clerk  Hope  observed :  "  The  known  rule  of  law 
must  apply,  that  the  assignee  of  a  lease  is  liable  for  unpaid  arrears 
of  rent;  that  is  the  burden  which  attaches  to  the  assignee  of  a 
lease — ^in  the  same  way  as  liability  for  unpaid  feu-duties  attaches  to 
the  purchaser  of  property.  It  is  the  corresponding  duty  of  each  to 
see  that  the  property  is  dear  of  all  bygone  claims ;  if  he  does  not 
do  so,  it  is  at  his  own  risk"  (b).  The  trustee  will  therefore  consult 
his  own  safety  by  arranging  with  the  landlord  to  waive  any  prefer- 
ence for  prior  arrears,  or  obtaining  his  accession  to  the  trust — 
which  has  been  held  to  imply  a  waiver  of  such  preference  (c).  A 
trustee  may  render  himself  liable  in  damages  to  the  landlord  by 
retaining  possession  of  the  subjects,  and  refusing  to  concur  in  an 
arrangement  for  a  lease  to  a  third  party,  even  in  circumstances 
which  do  not  imply  an  adoption  of  the  lease  (d). 

When  money  is  paid  to  a  body  of  trustees,  whose  concurrent  Signing  Be- 
receipt  and  acknowledgment  is  necessary  to  warrant  payment  and  Money  is  an 
to  ilischarge  the  debtor,  the  payment  is  made  equally  to  all,  not  ^on.*^   . 
only  in  the  estimation  of  law,  but  in  fact  (e).    However,  as  both 
trustees  cannot  actually  receive,  although  they  both  must  join  in 
signing  the  receipt,  the  money  may  be  uplifted  by  one,  for  the  pur- 
pose  of  immediate  investment,  without  responsibility  on  the  part  of 
concurring  trustees  (/).    But  if  the  sum  is  large,  the  safer  course  is, 

(a)  FairlieY,  Neilson^  18  Dec.  1821,  (d)  Stead  v.  Cox^  supra. 

1  S.  222 ;  Stead  v.  Cox,  20  Jan.  1835,  (0  Per  Lord  J.-G.  Hope  in  Setm 

18  S.  280 ;  DundasY.  Kvrkaldifa  Trs.,  v.  Dawion,  4  D.  820. 

21  June  1853, 15  D.  752 ;  4  Dec.  1857,  (/)  Urqukart  v.  Brown  J  June  1848, 

20  D.  225.  5  D.  1142 ;  but  see  Maenair  y.  Bloom- 

(5)  20  D.  228.  JUld,  24  June  1830,  8  S.  969 ;  and 

(c)  M^Oregor  y.  Hunter,  21  Nov.  tn/ra,  Chapter  XXIY.,  Section  S,  as  to 

1850,  13  D.  90.  joint  liability. 
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Debtor  paying 
to  Trustees  is 
not  bound  to 
see  to  the  ap- 
plication. 


Debtor  may 
be  liable  if 
participant  in 
a  Fraud. 


that  it  should  be  at  once  deposited  in  bank,  and  phioed  to  the  account 
of  the  trust  estate  without  being  paid  to  either  trostee  personallj ; 
otherwise,  in  the  event  of  the  money  being  retained  by  one  of  them 
for  any  length  of  time,  his  coUeagaes  will  undoubtedly  be  liable  for 
the  failure  of  their  co-trustee  (a) ;  a  liability  from  which  no  clause 
of  indemnity  for  acts  of  omission  can  afford  protection  (b). 

By  the  law  of  Scotland,  executors  confirmed  have  power  to 
grant  effectual  discharges  for  all  moveable  funds  or  effects  of  the 
defunct  ingathered  by  them.  Debtors  are  therefore  safe  to  pay  on 
demand,  without  requiring  to  see  to  the  application  of  the  money  (c). 
And  it  would  seem  that  a  debtor  paying  to  an  English  administra- 
tor whose  title  is  unexceptionable  ((2),  is  safe  from  any  claim  at  the 
instance  of  a  Scotch  executor  afterwards  appointed  («).  In  the  event 
of  the  death  of  one  of  sevecal  executors-creditors,  the  debtor  is  not 
bound  to  pay  to  the  survivors,  but  may  insist  on  confirmation  being 
expede  to  the  share  of  the  deceased  creditor,  in  order  that  his  exe- 
cutor may  be  made  a  party  to  the  discharge  (/). 

It  must  be  understood,  however,  that  the  executor^s  receipt  will  not 
protect  the  debtor  from  liability  if  he  has  been  participant  in  a  mis- 
appropriation of  the  fund,  or  has  knowingly  paid  it  on  the  order  of 
the  executor  to  the  individual  account  of  the  latter  (g).  In  the  case 
of  Taylor  v.  Sir  William  Forbes  Sf  Co.y  the  executor  was  partner  in 
a  concern  which  was  largely  indebted  to  the  same  bank  in  which 
the  trust  funds  were  deposited.  Being  pressed  for  payment,  the 
executor  ordered  the  trust  funds  to  be  transferred  to  the  account  of 
the  company  of  which  he  was  a  member ;  and  that  company  having 
(a)  M^Clymontr,  Hughes,  14  Feb.      stiU  involyed  in  uncertainty.    See  this 


1827, 5  S.  346 ;  Kennedy  v.  Wighiman, 
28  June  1827,  5  S.  852. 

(h)  Moffat  V.  Robertson,  31  Jan. 
1834,  12  S.  369 ;  Seton  v.  Dawson,  18 
Dec.  1841,  4  D.  310. 

(c)  In  England  there  seems  to  be 
some  doubt  as  to  the  power  of  a  tras- 
tee  to  grant  a  discharge  which  will  re- 
lieve the  debtor  from  the  neoessitj  of 
inquiring  as  to  the  application  of  the 
money.  The  tendency  of  the  recent 
cases  respecting  payment  of  personalty 
debts  is  towards  the  recognition  of  the 
Scotch  doctrine;  but  the  law  as  to 
payment  of  the  price  of  real  estate  is 


subject  considered  in  connection  with 
Trustafor  Sale  (Chapter  XXVII.,  §  2). 

(d)  See  Lewin  on  Tr.,  4th  Ed.  223 ; 
and  cases  of  Glynn  v.  Locke,  3  Dru.  & 
War.  11 ;  Femiey.  M^Gmre,  6  Ir.  Eq. 
R.  137,  &  Ford  v.  Ryan,  4  Ir.  Ch.  R. 
342,  there  referred  to. 

(e)  Hutchison  v.  Aberdeen  Banking 
Co.,  9  June  1837,  16  S.  1100. 

(/)  Morris  v.  Stewart,  28  Feb.  1862, 
12  D.  676. 

(g)  Taylor  y.  Sir  W.  Forbes  5-  Co., 
14  Dec.  1830,  4  W.  &  S.  444,  revg. 
6  S.  785 ;  Bamet  v.  Duncan,  14  Dec. 
1831,  10  S.  128. 
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soon  after  become  msolvent,  an  action  was  raised  against  the  bankers 
by  a  beneficiary  under  the  vrill,  to  recover  the  money  which  had  been 
thus  fraudulently  transferred.  The  Court  of  Session  assoilzied  the 
bankers^  on  the  ground  that  they  were  not  bound  to  inquire  into  the 
terms  of  the  trust  settlement ;  but  the  House  of  Lords,  being  satis- 
fied that  the  law  agents  of  the  banking  company  were  cicttuilly  cog- 
nizant of  the  trust,  reversed  the  interlocutor,  and  directed  an  issue 
to  try  the  question,  whether,  when  the  respondents  received  the 
money,  they  knew  that  it  was  part  of  the  estate  of  the  def  imct,  and 
that  the  executor  held  it  subject  to  the  trusts  declared  by  his  will  (a). 
This  decision  may  be  supported  on  the  general  principle,  that  the 
beneficiary  is  entitled  to  follow  the  trust  funds  into  the  hands  of  any 
party  receiving  them  in  wilful  contravention  of  the  trust  purposes ; 
a  principle  which  was  distinctly  recognised  in  our  older  practice  (b). 

The  consideration,  on  the  one  hand,  of  the  great  importance  Managemenfc 

of  th6  Estftt6 

(viewed  in  relation  to  the  comfort  and  well-being  of  families)  of  by  Factors. 
ensuring  the  acceptance  of  trusts  by  persons  of  the  truster^s  own 
selection,  or  appointed  by  those  who  possessed  his  confidence;  and, 
on  the  other  hand,  of  the  inconvenience  and  hazard  inseparable 
from  the  continued  administration  of  trust  estates  by  gratuitous 
trustees,  unable  to  give  more  than  an  occasional  and  intermitting 
attention  to  the  interests  of  the  trust,  have  led  in  Scotland  to  the 
introduction  of  the  system  of  management  through  the  interven- 
tion of  paid  factors,  under  the  supervision  and  subject  to  the 
control  of  the  trustees.  Trustees  are  jgenerally  empowered  to 
name  a  factor  by  the  terms  of  the  trust  settlement;  and  indepen- 
dently of  special  authority,  they  seem  to  have  the  power  at  common 
la.w  (c).  Sometimes  a  factor  is  nominated  in  the  settlement;  in 
which  case  it  has  been  considered  that  the  trustees  have  not  the 
power  of  superseding  him,  unless  upon  some  reasonable  groimd  of 
complaint  (d).    The  duties  of  factors  are  necessarily  the  same  as 


(a)  4  W.  &  S.  455. 

(6)  Tait  V.  Kay,  1779,  M.  2142 ; 
Alison  V.  Fairholme,  1765,  M.  15132. 

(c)  Sym  V.  Charles,  18  May  1880, 
8  8. 741 ;  Bell's  Pr.  §  1998.  In  trnsto 
where  the  appointment  of  a  factor  may 
not  be  considered  neceasary,  the  tma- 
tees  are  still  entitled  to  perform  the 


dnties  of  the  office,  so  far  as  not  discre- 
tionary, through  the  instrumentality  of 
a  paid  agent  (Hay  v.  Binny,  19  Feb. 
1861, 28  D.  594). 

(d)  Bell's  Pr.  §  1998 ;  FuUm  v. 
M'AUister,  15  Feb.  1881,  9  8.  442 ; 
Craig  y.  M'Auiay,  22  June  1886,  14 
D.  818. 
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thooe  of  the  trnstees  whom  they  lepreient.  It  is  therefore  nn- 
neoessaiy  to  treat  of  them  as  a  separate  topic  The  subject  of 
the  liability  of  trustees  for  their  factors  will  be  discussed  in  aiH 
other  chapter  (a). 


Section  n. 
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I  Besponsibiiity  Bj  the  dyil  law,  a  mandatory,  although  he  could  take  no  benefit 

▼atton  of  the  by  the  coutracty  was  liable  in  exact  diligence  (6);  but  the  doctrine  of 
the  law  of  Scotland  is  different,  being  founded  on  the  broad  principle^ 
that  the  nature  of  the  diligence  prestable  depends  upon  the  interest 
which  the  contracting  partyhas  in  the  fulfilment  of  the  contract.  The 
o£Sce  of  trustees  being  gratuitous,  they  are  accordin^y  held  to  be 

•  liable  only  for  actual  intromissions,  and  for  such  diligence  in  respect 

to  matters  omitted  as  they  might  be  expected  to  employ  in  their 
own  affairs  (c).  ^^The  Court,''  said  Lord  Justice-Clerk  Hope, 
^^will  judge  faTourably  and  leniently  and  kiniily  of  gratuitous 
trustees,  when  they  have  addressed  themsdves  to  the  perf omumce 
of  their  duty,  have  taken  steps  and  given  the  directions  which  might 
be  expected,  but  have  unexpectedly  failed  to  do  what  they  proposed, 
especially  if  from  the  fault  of  others"  (d).  Trustees  are  called  upon 
to  exert  special  solicitude*in  the  management  and  custody  of  funds 
actually  reduced  into  possession ;  because  the  participation  in  any 
act  of  possession,  actual  or  constructive,  is  regarded  as  an  intro- 
mission; and  the  trustee  becomes  from  that  time  responsible  for  the 
custody  of  the  property. 
i^omby  Bob-  It  may  safely  be  laid  down,  on  the  authority  of  English  prece- 

(a)  SeeCbapterXXIV.,  Sec.  4. — ^The  nection  with  the  beneficiary'B  right  of 

question,  what  Court  has  authority  to  action  against  the  trostee.     To  the 

enf  OToe  the  administFation  of  a  trust —  chapter  on  that  subject  we  aoooEdingly 

might  be  considered  in  this  place ;  and  refer, 

in  the  concluding  paragraph  of  the  (&)  God.  4.  Tit.  35,  L.  18. 

chapter   on  Foreign   Law,  we  have  (c)  Eisk.  3,8,  86;  iSe^oii  v.  2>aioMm, 

referred  to  this  chapter  upon  tfaie  point.  18  Dec.  1841, 4  D.  328,  per  Lord  Mon- 

However,  on  further  consideration,  we  creiff . 

have  thought  the  subject   would  be  (J)  4  D.  824. 
better  understood  when  viewed  in  con- 
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dents,  that  trosteefl  will  not  be  liable  for  the  loss  of  proper^  by 
robbery  (a).  It  will  be  understood,  however,  that  if  trust  funds  are 
improperly  retained  by  the  trustee  in  his  own  custody,  when  they 
ought  to  be  invested  or  deposited  in  bank,  he  will  be  answerable  for 
the  loss.  It  has  been  held  by  the  Court  of  Ghanceiy,  that  an  exe-  by  Fire, 
cutor  is  not  answerable  for  the  loss  of  uninsured  honse  property  by 
fire  (b);  but  we  do  not  think  that  a  trustee  coidd  safely  neglect 
such  a  usual  precaution,  at  least  in  the  case  of  urban  subjects. 

Trustees  are  responsible  for  the  safe  custody  of  title-deeds  and  SSJ^y^' 
other  documents  belonging  to  the  trust  (c);  and  they  are  bound 
to  exhibit  to  the  heir  or  other  party  having  an  interest  {d).  It 
has  been  found  that  testamentary  trustees  are  not  entitled  to  with* 
hold  delivery  of  papers  found  in  the  repositories  of  the  defunct, 
which  were  the  property  of  certain  beneficiaries  against  whom  they 
tended  to  establish  a  charge  of  circxmivention;  but,  in  the  circum- 
stances, the  documents  were  allowed  to  be  inspected  by  a  judicial 
commissioner,  and  an  inventory  taken,  specifying  the  documents  by 
date  and  post-mark.  Trustees  have  been  also  held  entitled  to  inter- 
dict against  removal  of  the  title-deeds  and  securities  of  the  trust 
estate  pursuant  to  an  order  of  the  Court  of  Chancery  in  England, 
in  so  far  as  affecting  property  as  to  which  the  forum  of  distribution 
was  in  Scotland  (e). 

It  is  the  duty  of  trustees  to  deposit  in  bank,  in  a  separate  TJninTested 
accoimt  (/),  all  monies  lying  in  their  hands,  whether  for  distribu-  to  be  deposited 
tion  or  for  the  purpose  of  investment,  at  a  suitable  opportunity ;  and 
if  the  bank  is  in  good  credit,  they  will  not  be  answerable  for  loss  in 
the  event  of  failure  (g).    Judicial  factors  subject  to  the  rules  estar 


in  Bank. 


(a)  Morley  v.  Morley,  2  Ch.  Ca.  1 ; 
Jones  v.  Lewisy  2  Vesey,  246. 

(5)  BaikifY.  Ootdd,  4  Y.  &  0.  221 ; 
9  L.  J.  Exch.  £q.  43.  in  this  case  Mr 
Baron  Alderaon  said,  that  the  loss  of 
the  property — ^the  building  in  question 
— ^was  not  the  fault  of  the  trustees; 
and  as  to  the  alleged  breach  of  duty  in 
not  insuring,  it  appeared  that  the  sur- 
viving partner,  who  was  also  interested 
to  insure,  had  not  considered  it  neoes- 
aaiy,  which  was  a  fair  criterion  in  a 
question  of  wilful  neglect. 

(c)  WoiherspoonY,LaidktWyl71^0iv. 


1843,  6  D.  88;  Maclachlan  v.  Meiklam^ 
9  July  1857, 19  D.  960. 

id)  UddeU  v.  Wikon,  19  Dec.  1855, 
18  D.  274 ;  OTcrruling  Cathcart  v.  E. 
of  CassOis^  1795,  M.  3993 ;  and  see 
Douglas  v.  Holmes,  19  July  1854,  16 
D.  1116  ;  Wilson  v.  GilchrisVs  IV.,  18 
D.  636. 

(e)  Miiclachlan  v.  MeUdam^, supra, 

(/)  If  he  deposits  the  funds  to  his 
own  credit,  he  wUl  be  liable  in  penal 
interest;  Clark  v.  Boswell,  17  Dec. 
1856, 19  D.  187. 

(jf)  Pearson  v.  Grierson^  19  Nov. 
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blished  by  the  Pupils  Protection  Act,  aie  required  to  lodge  money 
in  their  hands  in  some  one  of  the  banks  of  Scotland  established  by 
Act  of  Parliament  or  Boyal  Charter,  in  an  account  or  on  deposit  in 
their  names,  as  judicial  factor  on  the  estate  (a).  Although  it  has 
never  been  decided  in  Scotland  that  trust  money  must  be  lodged  in 
a  chartered  bank,  it  has  been  the  practice  to  do  so;  and  it  would  not 
be  safe  to  deposit  any  large  sum  in  the  hands  of  a  priyate  banking 
company. 
Transference  In  the  event  of  the  trust  devolvinir  upon  other  parties,  which 

of  rnndfl  to  ,  ,,  .  .  i.,..,  i 

Judicial  Factor  may  happen  by  the  resignation  of  the  onginai  trustees  under  a 
tee.  power,  or  under  the  provisions  of  the  Trustee  Act,  1861,  or  in  con- 

sequence of  the  appointment  of  a  judicial  factor,  the  original  trus- 
tees are  not  bound  to  pay  to  their  successors  individually,  but  may 
transfer  the  funds  to  the  credit  of  their  bank  accoimt,  or  make  con- 
signation in  a  pending  process  (b).  But  a  beneficiary  is  not  entitled, 
upon  raising  a  multiplepoinding,  to  demand  consignation  of  trust 
money  invested  in  bank  in  name  of  a  sole  trustee,  against  whose 
management  no  complaint  has  been  made;  ^^  for,''  said  Lord  Presi- 
dent MfN^eiU  (c),  ^'  consignation  imposes  a  limit  upon  the  revenues 
to  be  derived  from  the  fund,  for  the  trustee  might  find  a  safe 
investment  to  yield  a  better  interest  than  bank  interest "  (d). 
Money  left  Trustees  are  not  liable  for  the  loss  of  money  deposited  in  bank 

deposited  in  a'        x 

Bank.  by  the  truster,  and  left  there  until  an  investment  is  .obtained  (e). 


1825,  4  S.  205 ;  Setan  v.  Dawson^  4 
D.  828,  per  Lord  Moncreiff. 

(a)  12  &  18  Vict.  c.  51,  §  5. 

(5)  Mackenzie  y.  Grieve,  20  Dec. 
1828,  7  S.  228 ;  and  see  Watson  v. 
Crawcour,  9  June  1848,  5  D.  1182. 
The  unfortonate  resiiltB  of  payment  to 
the  new  administrator  are  ezempMed 
in  the  case  of  Donaldson  y.  Kennedy, 
18  Jnne  1888, 11  S.  740,  where  a  tros- 
tee  had  to  refund,  although  protected 
by  a  danae  of  indemnity. 

(c)  Lord  Golonsay. 

(d)  Kerr  v.  James^  27  May  1857,  19 
D.  758. 

(c)  Gif>b  v.  Gibb,  1769,  M.  16368 ; 
Pearson  v.  Grierson,  19  Nov.  1825,  4 
S.  205.  In  Johnston  ▼.  Newton,  11 
Hare  169, 22  L.  J.  Ch.  1039,  Vice-Ch. 


Wood  dismisBeda  suit  against  ezecatora 
for  recovery  of  fonds  left  in  the  hands 
of  the  testator'a  bankers,  and  which 
had  been  lost  by  the  failnre  of  the 
bankers  within  twelve  months  after  the 
testator's  death.  As  to  the  general 
principle,  the  Yioe-Ghancellor  had  no 
doubt :  as  the  testator  could  not  any 
longer  exercise  a  discretion  in  judging 
of  the  position  of  the  bankers,  the 
tmstee  must  exerciae  A»  discretion,  and 
if  he  erred,  must  bear  the  loss.  But  in 
this  case,  the  executors  were  bound,  in 
the  first  place,  to  look  to  the  varioos 
liabilities  of  the  estate  before  settling 
with  the  residuary  legatee;  and  the 
rule  was,  that  they  had  twelve  months 
to  do  this.  The  money  was  properly 
left  at  the  bankers',  for  the  trusteeB 


rrf 
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Thus^  in  a  case  where  a  Scotch  executor  found  the  residue  of  the 
succession,  consisting  of  upwards  of  L.7000,  deposited  in  the  hands 
of  a  private  banking  company  in  England,  who  paid  five  per  cent, 
interest  upon  deposits,  and  he  did  not  think  it  necessary  to  disturb 
the  investment,  and  the  bankers  afterwards  became  insolvent  in  con- 
sequence of  the  failure  of  their  London  correspondents,  the  Court, 
reversing  the  interlocutor  of  the  Lord  Ordinary,  found  that  the 
executor  was  not  liable  for  the  loss.  It  was  observed,  that  if  he 
had  made  choice  of  the  bank,  and  placed  the  money  there,  the  pre- 
sumption would  have  been  against  him ;  but  as  he  had  found  the 
money,  producing  interest  at  five  per  cent.,  in  a  bank  in  good  credit, 
he  was  not  bound  to  disturb  the  testator's  investment  (a). 

A  trustee  will  be  answerable  for  injury  residting  in  consequence  Negieot  of 
of  his  putting  the  securities  of  the  estate  beyond  his  control,  as  by  ting  Funds 
investing  in  the  joint  names  of  himself  and  another  party  (ft),  or  by  beyond  Tiw- 
delivering  a  bond  or  other  document  of  debt  before  the  full  consi-       *  ^^*^ ' 
deration  has  been  paid  for  it  (c)  ;  in  which  case,  it  would  seem,  the 
document  itself  may  be  recovered  at  the  suit  of  the  beneficiary  (d). 
But  if  the  security  is  taken  by  trustees  in  favour  of  beneficiaries 
who  have  the  residuary  interest,  the  Court  will  not  hold  the  trustees 
precluded  from  resuming  possession  of  the  funds  for  the  benefit 
of  those  who  may  be  found  to  have  a  preferable  interest  (e).   Trus-  Foreign 
tees  amenable  to  the  jurisdiction  of  the  Court  of  Session  ought  not 
to  invest  in  foreign  securities.    If  it  should  happen  that  the  testa- 
tor's assets  are  situated  beyond  the  jurisdiction  of  the  Court,  the 
trustee  who  has  realized  cannot  escape  from  his  obligation  to  ac- 
count to  the  Court  of  Session  by  alleging  that  he  is  under  a  similar 
obligation  to  the  courts  of  the  foreign  cojmtry ;  for,  although  it  may 
be  necessary  pro  forma  to  assume  the  character  of  administrator  in 
the  locus  rei  siUb  for  the  purpose  of  recovering  the  estate,  the  admini- 

were  not  bound  to  know  that  no  more  (6)  Accountant  of  Court  y.  Geddes^ 

debts  wonld  be  brought  forward,  nor  29  June  1858,  20  D.  1174. 

were  they  bound  to  distribute  untU  the  (c)  Thomson  v.  Christie,  16  June 

expiration  of  twelve  months.    But  see  1852,  1  M^Q.  236. 

5pa<fev.5iiM7A,8RuflB.  511,"rathera  (rf)  See  Mair  v.  Thorn's  Trs.,  20 

strong  case,  and  a  hard  one*'  (per  Feb.  1850,  17  D.  748. 

Wood,  V.C,  in  Johnston  v.  Newton,  (c)  Bulk  v.  Pattullo,  14  Nov.  1854, 

supra),  17  D.  45. 
(a)  Pearson  v.  Grierson,  4  S.  207. 
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Wilful  misap- 
propriation. 


Trustee  bound 
to  submit  to 
opinion  of 
Majority. 


Appointment 
of  a  Managing 
Trustee. 


stration  of  the  funds^  after  reduction  into  possession,  cannot  be 
subject  to  a  divided  responsibility  (a).  It  is  unnecessary  to  add, 
that  a  trustee  who  deliberately  misappropriates  the  trust  estate,  as 
by  conveying  trust  property  to  a  stranger,  or  by  uplifting  consigned 
money  and  applying  it  to  his  own  purposes,  is  guilty  of  a  punishable 
offence.  In  cases  of  this  description,  the  Court  may  direct  pro- 
ceedings to  be  instituted  against  the  trustee,  and,  if  he  is  an  agent, 
may  remove  him  from  the  rolls  (6). 

A  trustee  of  funds  invested  in  the  joint  names  of  himself  and 
other  trustees,  is  bound  to  concur  with  his  colleagues  in  uplifting 
the  funds,  as  well  as  in  other  necessary  acts  of  administration ;  for, 
by  accepting  the  office  of  trustee,  he  agrees  to  submit  to  the  opinion 
of  the  majority,  and  if  he  were  permitted  to  resist  that  opinion,  he 
would  be  virtually  in  the  position  of  a  sine  qua  non  (c).  If  he 
conceives  that  the  proposed  act  of  administration  is  illegal  or  unsafe, 
his  remedy  is  to  apply  to  the  Court  for  the  supercession  of  the 
trust. 

By  the  Trustee  Act,  1861  {d\  it  is  declared  that  trusts  shall  be 
held  to  include  a  provision  that  each  trustee  shall  only  be  liable  for 
his  own  acts  and  intromissions,  and  shall  not  be  Uable  for  the  acts 
or  intromissions  of  co-trustees,  and  shall  not  be  liable  for  omissions. 
But  the  protection  accorded  to  trustees  by  a  clause  in  these  or 
similar  terms,  does  not  differ  materially  from  that  which  they  enjoy 
at  common  law.  Where  the  nature  of  the  trust  is  such  as  to  re-- 
quire  a  continuing  management,  it  would  be  inconvenient  and 
impracticable  to  insist  upon  eveiy  intromission  being  accredited  by 
the  whole  body  of  the  trustees.  It  is  not  unusual  in  such  cases, 
more  especially  if  authority  to  that  effect  is  given  by  the  settlement, 
to  confer  the  powers  of  a  factor  on  one  of  the  trustees.  Even  where 
there  is  no  continuing  management,  it  may  be  necessary,  for  the 


(a)  Blachett  v.  Gilchrist,  30  May 
1832,  10  S.  590 ;  Ferguson  v.  Memies, 
21  May  1830,  8  S.  782 ;  Simpson  v. 
Doud,  1  Feb.  1855,  17  D.  315 ;  Ac- 
count, of  Court  V.  Geddes,  29  June 
1858,  20  D.  1174. 

(6)  Account,  of  Court  v.  Dewar,  8 
Dec.  1853  ;  &  7  Feb.  1854,  16  D.  163, 
489 ;  Steven's  Trs.  v.  Fraser,  8  Mar. 
1836,  14  8.  676.    And  if  a  trustee 


mix  trust  property  with  his  own,  the 
beneficiary  is  entitled  to  any  portion 
of  the  blended  property  which  the 
trustee  cannot  prove  to  be  his  own. 
See  Gray  v.  Haig,  20  Beav.  219  ;  and 
Duke  of  Leeds  v.  Amherst,  20  Beav. 
239  (Eolls  Court). 

((?)  Lynedoch  v.  OucKUrlonyy  16 
Feb.  1827,  6  S.  358. 

{d)  24  &  25  Vict.  c.  84,  §1. 
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more  conyenient  distribution  of  the  fnnds  amongst  a  number  of 
beneficiaries^  to  authorize  one  of  the  trustees  to  make  drafts  upon 
the  joint  account.  It  has  been  held,  where  such  a  power  was  given  Liability  for 
for  the  bona  fide  purpose  of  facilitating  the  immediate  distribution 
of  the  estate,  that  trustees  were  not  liable  for  loss  resulting  from  the 
malversation  of  the  funds  by  their  colleague  (a).  But  no  such  in- 
dulgence will  be  granted  to  trustees  who,  after  accepting  the  trust 
and  realizing  the  estate,  deliberately  resign  the  future  management 
of  the  fund  into  the  hands  of  one  of  their  number,  without  retain- 
ing the  control  over  it,  or  taking  any  further  interest  in  its  manage- 
ment (6). 

In  Seion  v,  Dawson^  the  trustees,  after  realizing  the  heritable  ^J^ 
property  and  signing  the  receipt  for  the  price,  devolved  the  entire 
management  of  the  trust  upon  one  of  their  number,  James  Kyd ; 
and  trusting  apparently  to  a  clause  of  protection  in  the  settlement, 
which  declared  that  they  should  not  be  "  liable  for  omissions  or  ne- 
glect of  diligence  of  any  kind,  nor  dnguli  in  aolidum^  but  each  only 
for  his  own  actual  intromissions,"  took  no  further  concern  in  the 
management,  and  held  no  other  meeting  for  upwards  of  eight  years, 
by  which  time  the  managing  trustee  had  become  bankrupt  and  owed  a 
large  sum  to  the  trust  estate.  The  question  of  liability  was  referred 
to  the  whole  Court,  who,  by  a  nearly  unanimous  judgment,  decided 
that  the  trustees  were  responsible  for  the  loss.  "  The  trustees," 
said  Lord  Ivory  (c),  expressing  what  appears  to  have  been  the 
general  opinion  of  the  Court  on  the  efficacy  of  a  clause  of  protec- 
tion, ^^  were  inexcusable  for  their  total  and  reckless  neglect  of  the 
estate  which  they  had  undertaken  to  administer.  And  even,  there- 
fore, had  they  by  the  most  formal  deed  nominated  Kyd  (one  of 
their  own  number)  as  factor,  I  should  still  have  been  of  opinion 
that  their  not  holding  a  single  meeting  as  trustees  for  nine  years 
after  their  acceptance,  and  their  placing  the  whole  funds  of  the 

(a)  Macnair  v.  Broomfield^  24  June  816  : — "  Neither  the  protecting  clause 

1830,  8  S.  968 ;   Vrquhart  v.  Brown^  which  occuis  in  this  particular  deed, 

7  June  1843,  5  D.  1142.  nor  any  of  the  usual  clauses  framed  for 

(h)  Seton  v.  Dawson^  18  Dec.  1841,  the  same  object,  can  be  held  to  libe- 

4  D.  311 ;  Sym  y.  Charles^  13  May  rate  trustees  from  the  consequences  of 

1830,  8  S.  741  ;  Watson  y.  Crawcour^  such  gross  negligence  as  amounts  to 

9  June  1843,  6  D.  1182.  culpa  lata:' 

(c)  See  also  the  leading  opinion,  p. 
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estate  into  Kyd's  hands  (for  their  concurrence  in  the  deeds^  which 
alone  enahled  him  to  get  the  money,  amounts  to  no  less),  without 
ever  from  that  moment  taking  a  single  step  to  compel  him  to  ac- 
count, or  at  all  to  ascertain  what  he  was  doing  with  the  estate,  was 
enough  to  bring  the  case  up  to  that  full  measure  of  crassa  negJir- 
gentia  which  undoes  all  legal  or  equitable  claim  on  their  part  to  pro- 
tection, even  under  such  a  clause  in  their  favour  as  is  here  founded 
on.  Clauses  of  this  kind  do  not  protect  against  positive  breach  of 
duty.  And  where  one  accepts  of  the  office  of  trustee,  and  thereby 
undertakes,  as  he  surely  does  undertake  to  some  extent,  to  admi- 
nister or  superintend  the  administration  of  the  estate  which  the 
trust  places  under  his  charge,  what  is  it  short  of  a  breach  of  duty, 
when  he  stands  wholly  aloof  and  does  absolutely  nothing,  leav- 
ing the  estate  in  the  meanwhile  to  run  to  ruin,  not  less  effec- 
tually than  if  he  had  never  taken  upon  him  the  offica  of  trustee  at 
all?"  (a). 


Section  HI. 


OF  THE  PATHENT  OF  DEBTS  AND  LEGACIES. 


Power  to  sell 
forpayment 
of  Debts  is 
implied. 


WhenTrufl- 
tees  are  bound 
to  pay. 


Payment  of  the  truster's  debts  forms  necessarily  a  first  prefer- 
able charge  upon  an  executory  estate,  and,  failing  that,  upon  the 
truster's  lands.  And  if  payment  of  debts  is  one  of  the  expressed 
purposes  of  the  trust,  it  would  seem  that  there  is  an  implied  power 
to  sell  so  much  of  the  heritable  estate  as  may  be  necessary  to  free 
it  from  debt  (ft) ;  a  power,  the  exercise  of  which  cannot  be  inter- 
rupted by  inhibition,  though  its  validity  may  be  tried  in  a  suspen- 
sion and  interdict  (c). 

In  private  trusts  for  the  distribution  of  a  succession  or  manage- 
ment of  property,  the  trustees  are  entitled,  six  months  after  the 
debtor^s  death  (solvency  being  assumed),  to  pay,  primo  venienti — 


(a)  4  D.  818;  see  also  Lord  St 
Leonards*  remarks  in  Macpherson  v. 
Macphersoriy  11  June  1857,  1  M'Q. 
245.  On  liability  for  factors  and  oo- 
trustees,  see  Chapter  XXIV.,  Sections 
d&4. 


(6)  Hender9on  v.  SomervilUy  22  June 
1841,  3  D.  1049.  See  on  this  subject 
Chapter  XXI.,  Section  3. 

(c)  Hay  v.  Morrison,  7  July  1888, 
16  S.  1273. 
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to  the  creditor  first  demanding  payment,  provided  they  are  satisfied  ^jstinctioii  be- 
as  to  the  subsistence  of  the  debt  (a).  They  are  entitled,  for  their  own  ^^^  insolvent 
protection,  to  have  the  debt  constituted  by  decree ;  but  they  must 
not  put  the  creditors  to  expense  by  unnecessary  opposition  (b).  If 
an  executor,  even  without  the  authority  of  his  co-executors,  pay 
legacies  bona  Jide  after  the  expiry  of  six  months,  it  seems  he  is  not 
liable  in  repetition  to  creditors  (c).  Where  the  trust  settlement 
contemplates  insolvency,  or  if,  apart  from  intention,  the  estate  is 
likely  to  prove  insolvent  (d)y  the  trustees  ought  not  to  pay  any  cre- 
ditor in  full  until  they  have  made  an  investigation  into  its  solvency ; 
and  they  will  not  be  allowed  to  take  credit  for  payments  made  in 
the  knowledge  of  the  fact  of  insolvency  (e).  When  exposed  to 
double  distress  by  creditors,  their  safest  course  is  to  bring  an  action 
for  the  judicial  distribution  of  the  estate.  Under  the  older  law, 
executry  estates  were  frequently  put  to  great  expense  by  creditors 
procuring  themselves  to  be  decerned  executors-creditors  of  the  de- 
funct for  the  amount  of  their  debts,  with  the  view  of  acquiring 
preferences.  To  remedy  this  abuse,  the  Act  of  Sederunt  28  Feb.  Paripassu 
1662  was  passed,  which  narrates  the  inconvenience  experienced 
from  the  then  state  of  the  law,  and  for  a  remedy  in  time  to  come 
declares,  '^  That  all  creditors  of  defunct  persons  using  legal  diligence 
at  any  time  within  half  an  yeir  of  the  defunct's  death,  by  citation 
of  the  executors  and  intromettors  with  the  defunct's  goods,  or  by 
obtaining  themselves  decerned  and  confirmed  executors-creditors, 
or  by  citing  of  any  other  executors-creditors  confirmed,  the  saids 
creditors,  using  any  such  diligence  before  the  expiration  of  half  ane 
yeir,  as  said  is,  shall  come  in  pari  passu  with  any  other  creditors 
who  have  used  more  timely  diligence  by  obtaining  themselves  de 
cemed  and  confirmed  executors-creditors  or  otherways"  (/).  The 
statute  reserves  the  right  of  posterior  creditors  to  be  joined  m  tlie 
ofiice  of  executors,  and  declares  their  liability  for  a  proportionate 

(a)  Gardner  r.  Pearsons^  28  Nov.  (c)   Morels  Exrs,  v.  Malcolm^  24 

1810,  F.C. ;   AUson  v.   E,  of  Dun-  Jan.  1835,  13  S.  318. 

donald's  Trs,  1793,  M.  16211 ;  Ran-  (d)  But  see  Rankine  y.   Gardiner, 

kine  v.  Gardiner,  infra,  1741,  M.  16201. 

(&)  Jackson's  TV.  v.  Black,  31  May  (c)  Gardner  v.  Pearsons,  28  Nov. 

1832,  10  S.  597 ;  Crawford  v.  Cook,  1810,  F.C. 

16  Feb.  1833,  1  S.  406 ;  Gardner  v.  (/)  See  a]so  the   refidnded   Acts 

Pearsons,  supra.  1654,  cap.  16  &  18. 
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Trust  may  be 
reduced  in 
case  of  Insol- 
yency. 


Banking  of 

unsecured 

Debts. 


Maintenance 
of  Family. 


share  of  the  expenaes  of  the  executor  first  confirmed.  The  e£Fect 
of  this  enactment  is,  that  the  executor  cannot  be  compelled  to  pay 
debts  till  the  expiration  of  six  months  from  the  death^  unless  the 
estate  is  of  indubitable  solvency ;  for,  if  otherwise,  it  is  the  duty  of 
the  executor  to  preserve  it  for  those  who  may  fortify  their  claims 
by  diligence  before  the  elapse  of  the  period  of  six  months  (a). 

If  the  truster  were  actually  insolvent  at  the  time  of  executing 
the  settlement,  it  may  be  reduced  by  creditors  in  so  far  as  gratui- 
tous, under  the  first  branch  of  the  Act  1621,  cap.  18,  or  if  diligence 
has  already  been  begun,  under  the  second  branch  of  the  same  en- 
actment ;  and  it  would  seem  that  at  common  law  a  trust  deed,  the 
benefit  of  which  is  confined  to  favoured  creditors,  or  which  is 
tainted  with  injustice  in  other  respects,  is  reducible  on  the  head  of 
fraud  (b). 

In  testamentary  trusts,  it  is  understood  that  all  unsecured  debts 
incurred  prior  to  the  testator's  death  are  to  be  ranked  pari  pasau^ 
unless  the  deed  otherwise  directs.  In  trusts  inter  vivosj  if  the  pur- 
pose of  payment  is  limited  to  debts  contracted  before  a  specified 
time,  posterior  personal  creditors  may  rank  on  the  surplus  estate, 
unless  they  are  excluded  by  an  onerous  ulterior  destination  (c). 

The  right  of  the  settloi^s  family  to  alimentary  maintenance  is  a 
debt  which  transmits  against  trustees  (e2),  or  other  general  representa- 
tives (e)  of  the  party  liable ;  though  it  is  otherwise  where  the  heir 


(a)  Bell's  Pr.  §  1900.  In  England 
trustees  and  executors  are  allowed 
twelve  months  for  the  realization  of 
the  estate  and  payment  of  debts  (per 
Lord  St  Leonards  in  Macpkersoh's 
case,  1  M^Q.  249  ;  and  see  remarks  of 
Vice-Chancellor  Wood  in  Johnston  v. 
Newton,  11  Hare,  160,  22  L.  J.  Ch. 
1039). 

(b)  BeU's  Com.  851  (5th  Ed.  L  35) ; 
Earl  ofRoseherry  v.  McQueen,  1  July 
1823,  2  S.  315. 

(c)  Wright  v.  Harley,  2  June  1847, 
9  D.  1151;  TumbuU  v.  TumbuU's 
2V«.,  15  Apr.  1825,  1  W.  &  S.  80, 
levg.  2  S.  1 ;  as  to  whicli,  see  re- 
marks of  Lords  Jeffrey  and  Moncreiff, 
in  M^Leod  v.  Cunninghame,  20  July 
1841,  3  D.  1288,  1306. 


(d)  APEwan  v.  WEwan,  10  Feb. 
1842,  4  D.  662 ;  Pet.  Taylor,  5  Feb. 
1850,  13  D.  948 ;  see  949 ;  Dunbar's 
Tr8.  V.  Shaw,  13  Nov.  1805,  Hume, 
265 ;  Ridddl  v.  RiddeU,  1802,  M.  App. 
Aliment,  No.  4;  Ormiston  v.  Wood, 
22  Dec.  1838,  11  Jup.  232;  MUler's 
Trs.  V.  MUler,  10  D.  765.  See  abo 
Gillespie  v.  Marshall,  7  Dec.  1802,  M. 
"  AccesBorinm,'*  No.  2 ;  APFarlane  v. 
Finlay,  8  July  1825, 4  S.  158.  Hard- 
man  v.  GtOhrie,  6  June  1828,  6  S.  920. 

(e)  Scott  V.  Sharp,  1759,  M.  "Parent 
and  Child,"  No.  1 ;  Barley  v.  Ear- 
ley,  1671,  M.  416,  5922 ;  Drummond 
V.  Swayne,  28  Jan.  1834,  12  S.  342 ; 
Fenton  v.  Scott,  26  May  1832,  4  Jur. 
457. 
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does  not  represent  his  immediate  ancestor^  as  in  the  case  of  heirs  of 
entail  (a)  ;  for,  as  the  obligation  transmits  jure  representationisy  it 
cannot  be  binding  on  an  heir  of  entail,  who  only  represents  the 
entailer.  There  can,  of  course,  be  no  donbt  as  to  the  liability  of 
an  heir  of  entail  to  aliment  those  who  have  a  claim  against  himself 
personally  ea  debito  naturale  (b). 

Trustees  are  bound  to  give  the  beneficiary  the  benefit  of  any  Abatements. 
^^  eases  "  or  abatements  obtained  in  settling  with  the  debtors  on  the 
trust  estate  (c). 

I.  What  Funds  are  liable  for  Payment  of  Legacies. 
Leslies  bein^r  in  their  own  nature  a  burden  on  the  executry  Heritable  and 

^  ^  ^    Moveable 

estate,  the  executor  cannot  plead  payment  to  the  party  having:  the  Estate,  when 

.,  .  .  .        1  r      J  — o  liableforLega- 

residuary  interest,  in  answer  to  an  action  by  the  legatee ;  for  he  is  oies. 
boimd  to  fulfil  the  primary  purposes  of  the  trust  before  disposing 
of  the  reversion  {d).  If  a  legacy  is  expressly  made  payable  out  of 
heritage,  the  executor  will,  of  course,  be  entitled  to  reUef  from  the 
heir  succeeding  to  the  estate  {e)  ;  but  in  the  case  of  a  general  con- 
veyance of  heritable  and  moveable  estate,  subject  to  the  burden  of 
legacies,  leaving  an  undisposed  of  residue,  it  has  been  decided  that 
the  personal  funds  must  be  exhausted  before  trenching  on  the 
resulting  interest  of  the  heii>-at-law  (/).  In  the  event  of  the  fund 
upon  which  a  legacy  is  charged  proving  inadequate,  the  residuaiy 
estate  is  liable  in  the  second  order  {g) ;  but  if  the  whole  fund  be 
given,  that  is  a  specific  legacy;  and  of  course  nothing  can  be 


(a)  See  the  latest  cases,  Fletcher  y. 
Fletcher,  11  July  1838,  F.  C. ;  and 
Jackson  v.  Gourlay,  24  Dec.  1886,  15 
S.  313. 

(6)  Muirhead  v.  Muirhead,  7  July 
1849,  11  D.  1262 ;  15  Dec.  1849,  12 
D.  356.  See  Chapter  XXI.  Section 
III.  as  to  the  jurisdiction  of  the  Court 
to  authorize  advances*  for  maintenance 
out  of  capital. 

(c)  Earl  of  Norihesk  v.  Carnegie, 
1762,  4  Br.  Sup.  529;  Sinclair  v. 
Marshall,  1708,  M.  16186 ;  Chalmers 
v.  Cunninghame,  1735,  Elch.  Tr.,  No. 
3 ;  An€[erson  v.  Lauder,  1740,  Elchies, 
Tr.,  No.  10;  Maxieell  v.  MaxtceU, 
1667,  M.  16166. 


(d)  See  the  chapter  on  the  benefici- 
ary's right  of  action,  and  defences  com- 
petent. As  ^  the  nature  of  thelegatee's 
right,  the  liability  of  the  estate  for  in- 
terest, etc.,  see  the  chapter  on  legacies. 

(e)  Thorbum  v.  Thorhum,  18  Mar. 
1858,  20  D.  829.  See  BumeU  v.  Bur- 
nett, 4  Mar.  1854,  16  D.  780. 

(/)  Bowie  V.  Bowie,  16  Jan.  1811, 
Hume,  765. 

(g)  Hamilton  v.  Bennett,  16  Aug. 
1833,  6  W.  &  S.  533,  affg.  10  S. 
330 ;  Fergus  v.  Fergus,  7  Feb.  1833, 
lis.  862 ;  Dennistoun  v.  Dennistoun, 
12  Dec.  1821,  1  S.  206 ;  Drummondy. 
Drummond,  1624,  M.  2261,  13300. 
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mating Life- 
rent Intarests. 


Qeneral  Rule 
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Heritable  and 
Moveable 
Estate. 


Besiduanr 
Interest  id 
total  Estate  is 
Personalty. 


claimed  beyond  the  value  of  the  fund.  Specific  provisions  of  herit- 
age (a)  and  special  legacies  (6),  on  the  other  hand^  are  not  subject 
to  abatement  in  consequence  of  any  deficiency  in  the  fund  provided 
for  general  legacies.  Annuities  having  a  tr<ictum  futuri  temporis 
are  payable  out  of  heritable  estate  (c). 

A  liferent  of  residue,  or  of  a  special  subject  burdened  with  lega- 
cies, etc.,  necessarily  implies  that  the  value  of  the  burdens  is  to  be 
deducted,  and  that  no  more  is  to  be  paid  to  the  liferenter  than  the 
actual  produce  of  the  surplus  (d)  ;  but  if  the  liferent  of  a  fixed  sum 
(as  L.5000)  is  made  payable  out  of  a  special  fund,  the  trustees  are 
at  liberty  to  encroach  upon  the  capital,  if  necessary,  to  make  up  a 
sum  equal  to  the  interest  of  L.5000  (e). 

II.   What  Funds  are  liable  for  Payment  of  Debts, 

Trustees  and  executors,  although  liable  as  the  general  repre- 
sentatives of  the  settlor  in  payment  of  all  his  debts,  heritable  and 
moveable,  must,  in  the  distribution  of  the  estate,  take  care  that  the 
debts  paid  by  them  are  made  chargeable  against  those  portions  of 
the  estate  which  in  law  or  by  convention  are  burdened  with  them. 
The  general  rule  is,  that  unsecured  debts,  including  personal  obliga- 
tions and  guarantees  (/),  are  chargeable  in  the  first  instance  upon 
the  executry  estate,  and  heritable  debts  upon  heritage,  unless  a 
contrary  intention  has  been  manifested  {g)  ;  but  in  the  application 
of  this  principle  many  refinements  have  been  introduced  and  sanc- 
tioned by  decision. 

The  residuary  interest  under  a  general  conveyance  of  heritable 
and  moveable  estate  is  primarily  liable  for  the  payment  of  all  unse- 
cured debts.  However,  if  a  settlor  charge  his  heritable  property  with 
legacies,  and  appoint  the  residue  of  his  personal  estate  to  be  divided 

(a)   Breadalbane  Trs,  v.  Dvke   of 
Buckingham,  26  May  1842,  4  D.  1259 
(first  point). 

(6)  HiU  v.  Hunter,  14  May  1818, 
F.  G. ;  Bee  Graham  v.  Graham,  31  May 
1834,  12  S.  665. 

(c)  Wallace  v.  Ritchie's  Tr.,  7 
July  1846,  8  D.  1038. 

(rf)  Casamaijor  v.  Pearson,  29  April 
1841,  2  Rob.  217 ;  Waddell  v.  Wad- 
dell,  9  Mar.  1818,  6^  Dow,  279.  Currie 
V.  ThreMe,  4  July  1846,  8  D.  1021. 


(e)  Miller's  Trs,  v.  MiUer,  23  Feb. 
1848,  10  D.  765;  Berry's  Trs.  v. 
Cox's  Trs.,  18  June  1850, 12  D.  1037. 

(/)  As  to  wluch,  see  British  Linen 
Co.  V.  Monteath,  12  Feb.  1858,  20  D. 
657. 

(g)  Anderson  v.  Wauchope,  1662, 
M.  14879 ;  Lord  Lindsay  v.  Lord  Pit- 
milly,  1606,  M.  15923;  Henderson  y. 
Hamilton,  28  Jan.  1858,  20  D.  473 ; 
Thorhum  v.  Thorbum,  infra ;  and  see 
Steuart  v.  Barclay,  1703,  M.  2287. 
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rateably  amongst  the  legatees,  it  is  plainly  implied  that  the  heir  of 
the  heritable  provision  is  to  pay  the  legacies  without  relief  (a). 
It  is  obyious  that  a  personal  debt  cannot  be  made  heritable  in  lecto 
through  the  medium  of  a  mortis  causa  settlement  imposing  payment 
as  a  burden  upon  the  heir  (b)  ;  though,  if  the  heir  has  been  already 
excluded  by  a  deed  executed  in  liege  poustiey  the  disponee  may  be 
burdened  by  testament  (c).  On  the  other  hand,  there  seems  no 
reason  why  the  quality  of  a  debt  may  not  be  changed  upon  death- 
bed, by  means  of  an  onerous  transaction  with  the  creditor ;  that  is, 
by  giving  the  creditor  heritable  security  for  it. 

In  the  category  of  debts  not  heritably  secured  we  may,  how-  When  Hent- 

^     "^  .         "^  •'^  able  Debts  are 

ever,  include  the  value  of  debts  which  had  been  secured  upon  chargeable  on 
heritable  property  before  it  was  acquired  by  the  defunct,  and  which, 
although  not  actually  discharged,  have  been  allowed  for  in  the 
settlement  for  the  price,  on  the  footing  that  they  were  to  be  paid 
off  (d).  And  it  would  seem  that  a  premonition  to  the  heritable 
creditor,  intimating  that  the  debt  would  be  paid  off  in  six  months, 
is,  in  a  question  of  succession,  sufficient  to  change  the  character  of 
the  debt  from  heritable  to  moveable  (e).  And  the  price  of  an 
heritable  estate,  which  has  been  purchased,  but  not  paid  for,  is,  in 
the  general  case,  a  burden  upon  the  executry  estate,  because  it  is  > 

presumed  that  the  purchaser  had  intended  to  pay  for  it  out  of  his 
moveable  funds  (/).  But  where  the  title  to  heritable  property  has 
been  taken  in  the  name  of  a  parly  advancing  a  part  of  the  price, 
subject  to  an  obligation  to  reconvey,  or  account  for  the  price  on 
being  relieved  of  his  engagement,  the  Courts  have  considered  that 
as  the  real  nature  of  the  transaction  was  the  creation  of  an  heritable 
security  in  the  form  of  an  ex  facie  absolute  disposition,  the  heir 
taking  the  estate  was  the  party  to  whom  the  obligation  shoidd  trans- 
mit (ff).    And  where  part  of  the  price  has  been  secured  by  a  bond 


(a)  Thorhum  v.  Thorhum,  18  Mar. 
1858,  20  D.  829. 

(b)  GovauY,  Seton,  28  Jan.  1812,  F.  G. 

(c)  Davidson  y.  Nairju^  1755, 5  Br. 
Sup.  289.    See  p.  63,  supra, 

(d)  ArhtUhnott  v.  Arbuthnott,  1773, 
M.  5226;  M'NwoIy.  M'Nicol,  16  June 
1814,  F.  C. ;  but  see  Carrick's  Trs. 
V.  Moorey  11  Jime  1840,  2  D.  1068. 


(e)  ArhuthnoU  Y.Arbuthnott,  supra; 
EUiot  V.  Lord  Minto,  29  June  1825, 1 
W.  &  S.  678,  aflFg.  2  S.  180. 

(/)  See  opinions  in  Murray  v. 
Murray,  21  Dec.  1837, 16  S.  283 ;  and 
ClayUm  v.  Lothian,  3  Mar.  1826,  2 
W.  &  S.  60,  per  Lord  Gifford. 

(g)  Murray  v.  Murray y  stipra. 
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of  corroboration  (a)y  or  made  a  real  burden  on  the  lands  (b)y  the 
sum  so  secured  is  of  course  an  heritable  debt.  Debts  due  in  re- 
spect of  the  occupation  of  heritable  subjects  ought  on  principle  to 
affect  the  heir ;  but  the  rent  due  for  the  current  term  for  a  house 
and  grounds  occupied  as  a  residence  has  been  held  an  executry  debt, 
because  the  heir  was  not  benefited  by  the  occupation ;  and  the 
same  rule  has  been  appUed  to  the  case  of  a  farm  lease,  which  had 
been  taken  up  by  the  defunct  with  a  view  to  realize  payment  of  a 
moveable  debt  due  by  the  proper  lessee  (c). 

A  mere  power  to  bind  heirs  of  entail  in  payment  of  debts  pri- 
marily affecting  the  executry  estate,  although  conferred  by  statute, 
does  not  invert  the  order  of  Uability  at  common  law  (d). 

It  is  scarcely  necessary  to  add,  that  in  the  event  of  the  settlor^s 
heritable  or  moveable  estate  proving  insufficient  for  the  payment  of 
the  debts  properly  chargeable  against  these  estates  respectively,  the 
debt  will  be  a  good  charge  against  the  remaining  portion  of  the 
succession  (e). 

With  regard  to  the  order  of  liability  of  the  beneficiaries  under 
destinations  of  heritable  property  or  mixed  succession,  the  intention 
of  the  testator  must  furnish  the  rule  of  liability  (/)  ;  but  if  no 
distinct  intention  to  burden  any  subject  has  been  expressed,  or  if 
the  debt  has  been  secured  on  different  subjects,  the  beneficiaries  are 
liable  pro  rata  of  the  value  (g).  Where  the  debt  is  made  a  burden 
on  a  certain  subject,  the  beneficiary  must  take  the  subject  cum  onerey 
whether  in  a  question  with  heirs  (A)  or  general  representatives  (i). 

(a)  Clayton  v.  Lothian,  3  Mar.  1826, 
2  W.  &  S.  40,  aflFg.  3  S.  271. 

(b)  M'Nicol  v.  APNicol,  81  Jan. 


1816,  F.  C. ;  Mead  v.  Anderson,  16 
Nov.  1880,  4  W.  &  S.  828,  affg.  6  S. 
1084. 

(c)  Cranstounr.  Scott,  4  Mar.  1814, 
Hume,  192 ;  WaddeU  v.  WaddeU,  9 
Mar.  1818,  6  Dow,  279. 

(d)  Breadalhane  Trs.  v.  M,  of 
Breadalbane,  7  July  1846,  8  D.  1062. 

(e)  See  remarks  of  Lord  Fullerton 
in  Benton  v.  Benton,  14  Nov.  1851,  14 
D.  85.  The  fact  that  the  debt  was 
contracted  in  England  (where  the  heir 
would  not  be  liable)  makes  no  differ- 
ence in  the  liability  of  an  heir  of  Scotch 


heritable  estate;  FuUarton  v.  Kin- 
loch,  1739 ;  Elch.  SucceBsion,  No.  6, 
M.  4456;  1  Paton,  265.  See  also 
Burnett  y.  Burnett,  4  Mar.  1854, 16  D. 
780. 

(/)  Erak.  3,  8,  52  ;  Stair,  3,  5, 17  ; 
Elliot  v.  Earl  o/Minto,  7  July  1829,  6 
W.  &  S.  881. 

(g)  Sinclair''s  Exrs»  v.  Eraser,  14 
Feb.  1798,  Hume,  176  ;  Mmcrieff  v. 
Skene,  29  June  1825,  1 W.  &  S.  672. 

(A)  Ogilvie  v.  Dundas,  22  May 
1826,  2  W.  &  S.  214;  Bobertson's 
Crs,  V.  W,  Bohertson'  Crs,,  1803,  M. 
"  Competition  "  No.  2. 

(0  Carrick*s  7W.  v.  More,  11  June 
1840,  2  D.  1068,  and  cases  there  cited. 
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The  law  has  been  so  fixed  in  the  most  recent  case,  where  the  bur- 
den was  antecedent  in  date  to  the  provision  (a)  ;  but  as  to  subse- 
quent burdens,  the  better  opinion  is  that  a  general  direction  to  ^ 
trustees  to  pay  the  trustei's  debts,  entitles  the  beneficiary  to  relief 
out  of  the  general  estate  (6).  A  heritable  debt  is  not  made  per- 
sonal by  the  accident  of  the  executor  succeeding  to  the  heritable 
estate  (c). 

In  Massif  8  Trs.  v.  Masde  (d\  an  heir  of  entail  had  executed  a  DoWs  secured 

....  .  on  rents. 

trust  disposition  of  his  life  interest  in  the  trust  estate,  with  an 
assignation  of  rents  in  the  usual  terms,  for  the  purpose  of  applying 
the  free  produce  in  payment  of  certain  debts  then  due  by  the 
truster,  including  a  biU  debt  of  L.516,  which  was  not  extinguished 
at  the  termination  of  the  liferent.  In  a  competition  as  to  the 
liability  for  this  sum,  the  Court  found,  altering  their  first  inter- 
locutor, that  the  debt  was  a  burden  on  the  executry. 

With  respect  to  the  order  of  liability  of  heirs  in  heritage,  the  ^hrto  of  lift-  ^ 
rule  is,  that  a  general  disponee  is  liable  in  the  first  instance  (e)y  and  Heiis. 
after  him  the  heir  of  line,  for  all  heritable  debts  not  specially  charged 
upon  other  heirs,  and  that  they  are  bound  to  relieve  the  execu- 
tor (/).  Creditors  taking  proceedings  against  heirs  must  observe  the 
rules  of  discussion,  calling  in  the  first  place  the  heir  of  line  (g)y  then 
the  heirs  of  conquest  and  provision  (A).  Decree  must  be  obtained 
and  personal  diligence  used  before  the  trustee  can  proceed  against 
the  other  co-obligants.  The  acceptance  of  a  bond  of  corroboration 
from  the  heir-at-law  does  not  necessarily  liberate  the  personal  re- 
presentatives from  their  contingent  liability  (t). 

An  heir  or  disponee  paying  a  moveable  debt,  or  an  executor  Bight  of 

paying  a  heritable  debt,  has  of  course  a  right  of  relief  against  the 


(a)  Henderson  v.  Hamilton,  29  Jan. 
1858,  20  D.  479. 

(6)  See  Breadalbane  TVs.  v.  2>.  of 
Buckingham,  26  May  1842,  4  D.  1259, 
1268. 

(c)  Fraaer  v.  Lovat,  22  Feb.  1854, 
16  D.  645. 

(eQ  Masiie's  Trs,  y.  Massie,  6  June 
1816,  Hume,  193. 

(e)  ParkhiUY.  Weir,  1738,  M.  5857; 
Mercer  v.  Scotland,  1745,  M.  9786 ; 
Elch.  Imp.  Will,  No.  4. 


(/)  Kinloch  V.  KifdocKs  Exrs.,  25 
Jan.  1811,  Hmne,  178;  Innes,  1773, 
M.  3567. 

{g)  Crs.  of  Fairly  v.  His  Heirs, 
1630,  M.  3559;  Dundas  v.  Ogilvie, 
1804,  M.  App.  DiacnsBlon,  No.  1. 

(A)  Broum  v.  Broion,  1782,  M.  5228; 
Forrester  v.  Fotheringhame,  1649,  1 
Bp.  Sup.  429 ;  Innes  Sf  Ors.  v.  Sinclair, 
1773,  M.  8567. 

(0  Stuart  V.  CampbeU,  6  Feb.  1852, 
14  D.  443. 
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person  who  is  primarily  liable  (a)  ;  and  it  is  immaterial  to  the  ques- 
tion of  relief,  whether  the  payment  has  been  made  by  the  beneficiary 
himself  or  by  the  trustees  in  whom  the  property  may  happen  to  be 
vested.  The  grantee  under  a  provision  secured  on  heritage  is  not 
entitled  to  insist  that  the  truster^s  debts  should  be  psdd  in  the  first 
instance  out  of  the  executry  funds,  where  these  are  insufficient  for 
the  payment  of  debts  and  legacies  (b).  Nor  is  it  a  good  defence  to 
an  action  by  an  executor  claiming  relief  from  the  heir  to  the  extent 
of  the  deficiency,  that  such  deficiency  was  caused  by  the  expense  of 
proceedings  to  determine  the  question  whether  certain  debts  were 
chargeable  against  the  heir  or  executor,  the  proceedings  having  been 
taken  bona  fide  (c). 


Section  IV. 


OF  INVESTMENTS  (d). 


Inyestment  on 
PeTSonal  Secu- 
rity inadmis- 
sible. 


Where,  by  the  purposes  of  the  trust,  the  distribution  of  the 
fund  is  postponed  to  a  distant  day,  it  is  incumbent  on  the  trustee  to 
invest  it  on  proper  security  for  the  interests  of  all  concerned. 

The  leading  consideration  which  the  trustee  ought  to  keep  in 
view  in  the  selection  of  an  investment,  is  the  safety,  rather  than  the 
productiveness,  of  the  security.  Accordingly,  it  has  long  been  a 
settled  rule  of  administration,  that  a  trustee  cannot  lend  on  personal 
security  {e\  such  as  bills,  notes  (/),  or  personal  bonds  (g) ;  for,  as 
Lord  Hardwicke  pertinently  observed, "  a  promissory  note  is  evidence 
of  a  debt,  but  no  security  for  it "  (A).     The  entrusting  of  trust  funds 


(a)  See  BeU»8  Pr.,  4th  Ed.  §  1936, 
and  caaes  there  cited. 

(6)  Bain  v.  Beeves,  22  Jan.  1861, 
23  D.  416 ;  Moncrieffy.  Miln,  16  July 
1856,  18  D.  1286. 

(c)  Benton  y.  Benton,  14  Nov.  1851, 
14  D.  35. 

(d)  In  a  subsequent  chapter,  on  the 
LialnlitieB  of  Trustees,  we  have  endea- 
voured to  summarize  such  of  the  lead- 
ing English  caaes  on  the  subject  of  legal 
investments  as  appear  to  be  founded 
on  principles  recognized  in  our  own 


law,  to  which  accordingly  we  refer  our 
readers. 

(e)  See  Anderson  v.  SmaU,  12  Feb. 
1883, 11  S.  382;  Watson  v.  Crawcour, 
9  June  1848,  5  D.  1182. 

(/)  Blain  v.  Paterson,  28  Jan.  1836, 
14  S.  861 ;  Boss  v.  Allan's  Trs.,  18 
Nov.  1850,  13  D.  44. 

(g)  Moffat  V.  Bobertson,  31  Jan. 
1834,  12  S.  369. 

(h)  Walker  v.  Symonds,  3  Sw.  81, 
Note. 
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to  a  factor,  co-trustee,  or  beneficiary,  on  his  own  acknowledgment 
is,  if  possible,  more  indefensible  than  a  loan  to  a  stranger.  In  either 
case,  the  trustee  will  be  liable  for  all  loss,  including  interest,  result- 
ing from  the  insolvency  of  the  debtor  (a).  In  a  recent  case  (6), 
where  trustees  who  were  law  agents  had  uplifted  a  portion  of  the 
trust  funds,  and  applied  them  as  a  temporary  accommodation  to  one 
of  their  clients  to  enable  him  to  defray  the  expense  of  carrying  on 
a  litigation,  an  application  was  made  to  the  Court  for  their  removal, 
and  although  the  ground  of  complamt  was  obviated  by  the  re- 
signation of  the  trustees,  they  were  f  onnd  liable  in  the  expenses 
of  the  application,  on  the  ground  that  it  had  been  occasioned 
by  their  own  impropriety.  In  another  case,  the  trustees  of  a 
contract  of  marriage,  who  were  empowered  to  lend  on  personal 
security,  having  lent  the  trust-money  to  the  husband  on  his  accept- 
ance, were  held  liable,  after  the  husband's  bankruptcy,  to  replace 
the  amount  (c). 

Trustees  ou£cht  not  to  invest  in  the  stock  of  railway,  bankinfi;,  or  inveetmentB 

/^  ....  ^'  in  Bharee  or 

other  companies;  for  it  is  impossible  to  draw  any  well-founded  stock. 
distinction,  with  reference  to  the  propriety  of  the  investment,  be- 
tween a  joint  stock  company  and  an  ordinary  partnership.  In 
point  of  law,  an  investment  in  shares  is  an  investment  in  trade,  and 
therefore  a  speculative  transaction;  and  the  history  of  many  of 
the  largest,  and,  apparently,  most  prosperous  joint-stock  companies, 
proves  that  the  liability  to  loss,  not  to  mention  the  fluctuating  and 
precarious  character  of  the  profits  of  these  concerns,  is  as  great  as 
in  the  case  of  a  private  trading  company.  In  England  the  rule 
which  prohibits  the  investment  of  trust  funds  in  trade  has  been  so 
strictly  construed,  that  until  the  alteration  introduced  by  a  recent 
statute  (d),  trustees  were  not  even  permitted  to  invest  in  the  stock 
of  the  Bank  of  England  («),  or  the  East  India  or  South  Sea  Com- 
panies (/) ;  and  were  liable  in  payment  of  the  difference  between 

(a)  Erak.  B,  3, 34 ;  and  see  Sym  v.  (c)  Rom  v.  Allan^s  TV*.,  supra, 

Charles'  Trs,,  13  May  1830,  8  S.  741 ;  \d)  22  &  28  Vict.  cap.  86,  §  32. 

Grieve  v.  Amos^s  Exrs.y  24  June  1835,  (e)  Hynes  v.  Eedington^  1  Jones  & 

13  S.  973.     See  Murray  v.  Borthwick's  Lat.  589  ;  Howe  v.  Earl  of  Dartmouth, 

Trs.,  1797,  M.  3237,  and  cases  referred  7  Ves.  150. 

to  in  the  last  section.  (/)  Trafford  v.  Boehm,  8  Atk.  440 ; 

(6)  Hay  v.  Binny,  10  Jan.  1861,  see  444. 
23  D.  594.    See  5  Joum.  of  Jur.  92. 
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the  depreciation  of  such  stock  and  that  of  the  public  funds  during  the 
same  period.  Although  there  is  a  paucity  of  authority  in  the  law 
of  Scotland  with  reference  to  the  liability  which  trustees  incur  to 
the  beneficiary  by  investing  in  shares,  the  prevailing  opinion  is, 
that  the  question  is  ruled  by  the  decisions  relative  to  investments 
in  trade,  aflSrmative  of  the  English  doctrine  of  liabilily. 

The  judgment  of  the  First  Division  in  the  case  of  the  Account- 
ant of  Court  V.  Baird  (a)  throws  little  light  on  the  question  of 
liability,  though  there  was  an  evident  leaning  towards  the  opinion 
that  trustees  would  be  personally  liable  for  investments  in  shares 
effected  by  themselves.  But  the  question  before  the  Court  was, 
whether  the  tutoi^t-law  was  bound  to  make  immediate  consigna- 
tion of  the  value  of  shares  of  a  bankrupt  company  in  which  the 
defunct  had  invested,  the  ground  of  the  alleged  liability  being  the 
trustees'  negligence  in  not  inmiediately  selling  out  The  Court 
held  that  this  was  a  discretionaiy  duly  depending  upon  drcum- 
stances,  which  in  this  case  were  not  ascertained.  ^^  But,"  said  Lord 
Deas,  ^^  it  is  a  very  different  question,  and  turns  on  very  different 
grounds,  whether  the  tutor  is  liable  for  allowing  such  investments 
made  by  the  deceased  to  remain  unchanged,  and  whether  he  would 
be  Kable  had  he  made  them  himself.  In  the  latter  case,  the  pre- 
sumption would  be  against  him"  (b).  In  a  previous  case,  the  Court 
had  refused  to  approve  of  the  accoimts  of  a  judicial  factor  who  had 
invested  in  railway  debentures,  a  much  safer  security  than  stock ; 
and  in  a  subsequent  petition,  setting  forth  that  the  funds  had  now 
been  invested  in  heritable  security,  they  refused  to  allow  the  factor 
to  take  credit  for  the  expenses  of  the  first  application  (c). 

If  a  trustee  invests  the  money  of  his  constituent  in  trade,  either 
by  lending  it  on  interest  or  for  a  share  of  the  profits,  there  can  be  no 
doubt  that  he  is  liable  as  for  a  breach  of  trust ;  and  the  liability 
seems  to  be  equally  clear,  where  the  money  is  merely  left  in  the 
business  in  which  the  settlor  had  placed  it,  unless  the  trustee  has 
been  speciaUy  authorized  to  continue  the  investment.  We  are 
assuming  here  that  the  money  is  left  as  a  permanent  investment ; 


(a)  Account  of  Court  v.  Baird^  29 
June  1868,  20  D.  1176. 

(b)  20  D.  1184. 

(c)  Pet.  Morrison,  5  Dec.  1856,  19 


D.  132,  reported  in  the  first  stage  as 
A.  B.,  Petitioner,  29  June  1854,  16 
D.  1004. 
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for  we  have  seen,  in  considering  the  subject  of  realization,  that  the 
trostee  will  not  be  responsible  for  loss  in  consequence  of  an  unex- 
pected failure  prior  to  the  time  at  which  he  might  be  reasonably 
expected  to  have  informed  himself  as  to  the  state  of  the  truster's 
funds,  and  taken  measures  for  reducing  them  into  possession.  If 
the  trustees  are  themselves  personally  interested  in  the  concern  in 
which  the  funds  have  been  allowed  to  remain,  they  will  be  liable 
not  only  in  the  event  of  loss,  but  also  for  a  share  of  the  profits  of 
the  business  (a),  in  the  ratio  of  the  proportion  which  the  trust  funds 
bear  to  the  other  capital  embarked  in  the  business  (b).  In  Guthrie 
V.  Fairweather  (c),  some  doubts  were  expressed  as  to  whether  a 
factor,  who  had  merely  left  the  trust  money  as  he  found  it  in  a 
business  in  which  he  was  a  partner,  was  liable  for  more  than  5  per 
cent,  interest ;  but  it  has  since  been  decided  by  concurring  judgments 
of  both  Divisions,  that  the  beneficiary,  although  not  liable  as  a 
partner,  is  entitled  to  profits,  not  only  on  the  principle  of  construc- 
tive trust  (<2),  but  as  a  penalty  upon  the  trustee  for  diverting  the 
trust  funds  into  an  improper  channel  (e). 

It  appears,  however,  from  the  sequel  of  the  case  of  Laird  v.  Tnwtee  not 
Laird  (/),  that  the  trustee  will  not  be  liable  to  refund  profits  paid  count  for  Pro- 
to  other  partners  in  the  concern  who  are  not  trustees;  for  their  rela-  par£^; 
tion  to  the  beneficiary  is  merely  that  of  debtor  to  creditor ;  nor  wiU 
trustees  who  do  not  participate  in  the  business  be  held  accountable 
for  such  profits  as  are  due,  unless  they  have  been  guilty  of  neglect 
in  callinfi:  their  co-trustee  to  account,  thoufi^h  they  will  be  liable  in  but  will  be 
the  event  of  a  loss  {g).     "  A  trustee,"  said  Lord  Pr.  M^eill  (A),  Loases. 
^^  cannot  justifiably  embark  the  trust  funds  in  trade,  even  though 
he  be  not  expressly  prohibited  by  the  trust  deed,  and  though  he 
may  intend  the  benefit  to  accrue  to  the  beneficiaries.    If,  there- 
fore, he  does  so — ^if  he  does  what  by  law  he  was  not  entitled  to  do, 
and  the  funds  are  in  consequence  lost,  he  must  bear  the  loss ;  but 

(a)  Laird  v.  Zatrcf,  26  June  1855,  (e)  Laird  v.  Zatrcf,  26  June  1855, 

17  D.  984  ;  Cochrane  v.  Blacky  1  Feb.  17  D.  984 ;  eee  993  ;  Cochrane  v.  Blacky 

1855,  17  D.  821.  supra, 

(6)  See  Cochrane  v.  Black,  16  July  (/)  Laird  v.  Laird,  28  May  1858, 

1857,  19  D.  1019.  20  D.  972. 

(o)  Guthrie  y.  Fairweather,  16  Dec.  (g)  See  also,  on  this  point,  Graham 

1853,  16  D.  214.  v.  Kehle,  10  Nov.  1813,  2  Dow,  17. 

(rf)  See  ante.  Chapter  XI.    (Con-  (A)  20  D.  980. 
str active  Trusts.) 
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if  there  is  any  gain,  the  gain  will  belong,  not  to  the  tmstee,  but  to 
the  beneficiary  whose  funds  were  so  employed.  It  cannot  be  doubted 
that  he  must  replace  them  if  lost,  as  his  proceedings  were  unauthorized 
by  law.  I  think  it  not  less  clear  that  he  cannot  make  gain  to  himself 
by  using,  for  his  own  behalf,  the  funds  of  the  trust  committed  to  his 
care.  The  law  will  even  presume  that  the  trustee  intended  that  the 
profits  should  go  to  the  beneficiary,  rather  than  presume  that  he 
intended  his  own  aggrandisement  at  the  risk  or  expense  of  the 
beneficiary." 

With  regard  to  the  liability  of  co-trustees  not  in  business,  his 
Lordship  observed,  that  though  they  had  made  no  profits  themselves, 
and  were  not  in  the  circumstances  liable  for  those  which  fell  to  the 
share  of  their  colleague,  they  might  be  liable  for  letting  funds  lie  at 
a  risk,  and  would  be  bound  to  make  up  any  loss  thence  arising,  with 
interest  (a).    And  the  opinion  of  Lord  Dess  was  to  the  same  effect. 

It  has  been  settled  that  the  directors  of  an  incorporated  company 
cannot  lawfully  invest  their  funds  in  the  purchase  of  shares  in 
another  company,  not  only  because  the  powers  of  the  directors  are 
limited  by  the  charter  or  act  of  incorporation,  but  also  on  the 
principle  that  the  directors  are  trustees  for  the  shareholders,  who 
are  entitled  to  trust  to  the  security  afforded  by  their  appointment 
that  the  funds  will  not  be  appropriated  to  other  purposes  than  those 
contemplated  in  the  constitution  of  the  company  (b). 

In  the  administration  of  English  trusts  by  the  Court  of  Chan- 
cery the  rule  has  been  laid  doivn,  that  if  a  testator  give  the  residue 
of  his  personal  estate  (c)  or  the  interest  of  his  property  (d)  to 
several  persons  in  succession,  and  the  subject  of  the  bequest  is  of  a 
"  wasting  "  nature,  as  leaseholds,  annuities,  etc.,  it  will  be  the  duty 
of  the  trustees  to  realize  and  thereafter  to  invest  the  proceeds  in  the 
funds,  in  order  that  the  estate  may  assume  a  permanent  form, 
and  so  be  capable  of  succession.     But  the  intention  to  convert, 


(a)  20  D.  982. 

(6)  Balfour*8  Trs,  v.  Edinr,  ^ 
Northern  Raily.  Co.,  8  June  1848,  10 
D.  1240 ;  Caledonian,  etc.,  RaUy,  Co, 
V.  Mags,  of  Helensburgh,  19  June  1856, 
2  Maoq.  391.  See  p.  405,  where  an 
opinion  to  this  effect  is  expressed  by 
the  Lord  Chancellor. 

(c)  Howe  V.  E.  of  Dartmouth,  7  Ves. 


137,  and  cases  there  cited;  Lichfield 
V.  Baker,  2  Beav.  481 ;  Crawley  v. 
Crawley,  7  Sim.  427 ;  Sutherland  v. 
Cooke,  1  Coll.  498;  Johnson  v.  Johnson^ 
2  CoU.  441. 

(d)  Feams  v.  Young,  9  Ves.  549 ; 
Bum  V.  Dixon,  10  Sim.  636 ;  House 
V.  Way,  12  Jur.  959 ;  Oakes  v.  Stracliey, 
13  Sim.  414. 
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which  is  the  foundation  of  the  duly  referred  to,  may  be  overcome 
by  expressions  indicating  that  the  subject  should  be  enjoyed  specifi- 
cally (a).  The  doctrine  of  constructiye  conversion,  in  its  application 
to  interests  of  a  fugitive  character,  does  not  appear  to  have  occurred 
for  consideration  in  any  native  case;  but  the  principle  of  the 
English  decisions  is  agreeable  to  equity,  and  would  probably  be 
adopted  by  our  Courts  (6). 

The  proper  channel  of  investment  for  trust  money,  is  either  the  Fonds  or 
stock  of  the  consolidated  fund,  or,  first  class  heritable  security  (c).  ouritj,  the  only 
If  to  a  legacy  is  attached  a  direction  to  invest  the  amoimt  in  Gto-  menta. 
vemment  securities,  the  trustees  will  be  bound  to  purchase  a  quan- 
tity of  stock  equal  to  what  the  legacy  would  have  purchased  at  the 
death  of  the  testator,  notwithstanding  that  a  change  in  the  value 
of  the  public  securities  may  have  occurred  before  the  trustees  were 
in  a  position  to  make  the  investment  (d). 

A  preference  formerly  given  by  the  Court  of  Chancery  to  one  Rule  of  the 
particular  class  of  Qovenmient  securities  appears  to  Scotch  law-  oery. 
yers  to  savour  somewhat  of  pedantry.  By  a  recent  Act  of  Par- 
liament, Government  securities  of  every  description,  as  well  as 
other  stocks  of  a  quasi  public  nature,  have  been  declared  eligible 
investments.  The  distinctions  here  referred  to  have  never  been 
recognised  in  Scotland,  and  do  not  seem  to  call  for  particular  notice. 

With  reizard  to  heritable  securities,  it  is  to  be  observed  in  the  TruBteee  may 

f»  t  1  1111  ,.     ...  11        follow  special 

first  place,  that  trustees  will  be  bound  by  any  limitation  imposed  by  direction  as  to 
the  terms  of  the  trust.  And  therefore,  where  trustees  were  directed 
"  to  lay  out  a  sufiicient  sum  in  good  security,"  for  the  purpose  of 
providing  a  liferent  annuity  of  L.40  a  year  to  the  testator^s  widow, 
the  capital  to  go  to  the  children,  it  was  held  that  the  widow  was 
not  bound  to  accept  a  bond  of  annuity  heritably  secured,  but  was 
entitled  to  insist  that  a  capital  sum  yielding  L.40  of  annual  interest 
should  be  set  apart  for  her  benefit  (e). 

(a)  Vincent  v.  Newcomhe,  Tounge,  count,  of  Court  v.  Geddes^  29  June 

699 ;  Lord  v.  Godfrey,  4  Mad.  466.  1858,  20  D.  1174. 
See  Lewin,  Tr.,  4th  Ed.  227.  (<0  Horsbrugh  v.  Horsbnigh,  1  Mar. 

(&)  The  doctriDe,  however,  would  1848,  10  D.  824.    See  PoUexfen  v. 

not  be  extended  to  wasting  interests  in  Stuart,  14  July  1841,  8  D.  1216 ;  Pet. 

land.    See  Muxrhead  v.  Young^s  Trs.,  Gov,  of  CauvMs  Hospital,  29  Jan. 

13  Feb.  1868,  20  D.  692.  1842,  4  D.  667. 

(o)  Pet.  Haldane,  23  Dec.  1848, 11         (e)  Wilson  v    Beveridge,  31  Jan. 

D.  286  ;  Pet.  Lindsay,  id.  page ;  Ac-  1833,  11  S.  343.    The  Gonrts  in  Eng- 

T 
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House  property,  according  to  Lord  St  Leonards,  is  not  a  satis- 
factory investment ;  because  it  is  liable  to  depreciation  and  to  de- 
struction by  fire  (a).  His  Lordship's  remark  was  made,  possibly  in 
f orgetfulness  of,  certainly  without  direct  reference  to  the  rule 
respecting  investments,  which  distinguishes  the  Scotch  law  from 
that  of  England ;  namely,  that  heritable  security  is  the  authorized 
channel  for  the  investment  of  trust  money.  In  practice,  trustees 
will  be  advised  that  they  may  lend  upon  the  securily  of  first  class 
urban  subjects  with  perfect  safety  and  propriety. 

Trustees  ought  on  no  account  to  invest  on  postponed  heritable 
securities.  It  has  indeed  been  ruled  that  the  existence  of  a  prefer- 
able bond  over  the  property  is  not  of  itself  sufficient  to  fasten  per- 
sonal liability  upon  the  investing  trustee,  especially  if  a  collateral 
security  is  taken  (6).  However,  in  the  case  of  the  Aecountant  of 
Court  V.  Forsyth  (c),  a  curator  bonis  was  obliged  to  refund  a  sum 
of  L.2000,  which  was  lost  in  consequence  of  having  been  lent  on  a 
postponed  bond  and  disposition  in  security,  although  he  had  taken 
the  precaution  of  obtaining  a  valuation  from  a  respectable  builder, 
who  certified  that  the  property  was  worth  upwards  of  L.6600, 
leaving  a  margin  of  L.2300,  after  deducting  incumbrances,  being 
more  than  a  third  of  the  estimated  value.  The  Court  seem  to  have 
proceeded  upon  the  view  that  the  factor  ought  to  have  known  that 
the  valuation  was  for  a  fancy  price,  as  the  property  consisted  chiefly 
of  a  villa  and  pleasure-grounds,  and  could  not  be  turned  to  profit^ 
able  accoimt.  We  have  already  had  occasion  to  observe,  and  now 
repeat,  that  it  is  not  enough  for  the  trustees  to  give  directions  for 
the  suitable  investment  of  the  trust  funds.  It  is  their  duty  to  see 
that  the  money  is  actually  invested  {d). 

It  is  a  frequent  provision  in  ante-nuptial  marriage-contracts  and 
family  settiements  intended  to  take  effect  inter  vivosy  that  the 
trustees  therein  appointed  shall  be  entitied  to  enforce  the  obligations 
of  the  parties  by  execution.    The  duties  of  trustees  for  execution 


land  have  also  disapproved  of  securing 
annuities  by  way  of  purchase ;  Fitz- 
gerald V.  Pringle^  2  Moll.  534. 

(a)  Per  Lord  St  Leonaidfi  in  Thom- 
son V.  Christie,  1  M'Q.  238  ;  Train  v. 
JieWs  Trs.,  26  May  1824,  8  S.  68. 

(6)  Graham  v.  Hunter* s  TV^.,  4  Mar. 


1831, 9  S.  543.  But  see  contrh^  Thom- 
son T.  Christie,  supra, 

(c)  Account,  of  Court  v.  Forsyth, 
28  Jan.  1853,  15  D.  345 ;  see  Murray 
V.  Murray,  30  May  1833, 11  S.  663. 

{d)  Mayne  v.  M^Keand,  4  June  1835, 
13  S.  870 ;  Greive  v.  Amos'sExrs.,  24 
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are  of  a  very  delicate  nature ;  and  the  Court  will  not  exact  the  same 
degree  of  diligence  from  trustees  who  are  merely  charged  with  a 
general  protection  of  the  interests  created  by  marriage  settlements^ 
that  would  be  necessary  and  incumbent  upon  the  trustees  in  rela- 
tion to  the  management  of  property  of  which  they  are  actually  let 
into  the  possession  (a).  The  cases  of  Starh  (b\  and  Muir  v.  Mcu>- 
kersy  (c\  maybe  consulted  on  the  subject  of  the  obligations  of  trustees 
for  execution.  In  the  latter  case,  a  policy  of  insurance  had  been 
eff ectedy  in  pursuance  of  an  obligation  to  that  effect  in  the  ante-nup- 
tial contract  of  the  insurer,  but  was  surrendered  in  consequence  of  the 
marriage  having  been  dissolved  without  issue  surviving.  The  trus- 
tee thereupon  charged  the  holder,  a  lady,  to  take  out  a  new  policy ; 
but  the  Court  did  not  give  much  encouragement  to  this  proceeding, 
and  allowed  the  note  of  suspension  to  pass  without  caution  or  con- 
signation. 

If  trustees  are  expressly  authorized  to  invest  on  personal  secu-  Eifect  of  ex- 
rity,  it  has  been  said  they  may  lend  on  personal  bond^  and  will  not  ^^tyto^kiTest 
be  liable  on  the  bankruptcy  of  the  debtor,  if  he  were  believed  to  be  securii^.'^ 
of  good  credit  at  the  time  of  entering  into  the  transaction  (d).    We 
doubt  the  soundness  of  this  opinion.     Personal  security,  we  think, 
means  the  securily  of  personal  property ;  and  not  of  a  personal  obli- 
gation, such  as  a  bond  or  bill  (e).    It  would  seem  that  trustees  em- 
powered to  lend  on  personal  security  are  not  liable  for  loss  upon  a 
postponed  heritable  bond,  fortified  by  collateral  security  in  the  shape 
of  a  policy  of  insurance  (/).    But  they  may  not  lend  on  the  life 
interest  of  an  heir  of  entail  similarly  secured  (g). 

It  would  seem  that  a  legacy  to  minor  children,  when  no  provi-  wten  Trua- 
sion  is  made  for  a  continuini?  trust,  may  be  paid  over  to  the  father  Minor  ought  tg 

°  '         "^  ^  .  pay  to  Ouiutor 

as  administrator-in-law ;  but  if  the  trustees  have  reason  to  believe  or  Administra- 

tor-in-lftw. 

June  1885, 13  S.  973 ;  Blain  v.  Pater-  (c)  21  Dec.  1863,  16  D.  289. 

son,  28  Jan.  1836,  U  S.  361.  (d)  Per  Lord  Moncreiff  in  Seton  v. 

(a)  In  Ross  v.  Allan's  Trs.^  13  Nov.  Dawson^  4  D.  328. 

1850, 13D.44,marriage-contracttruB-  (e)  Ross  v.  Allan's    Trs,,   supra; 

tees  were  found  liable  to  the  wife  in  re-  Langston  v.  OUivant^  G.   Coop.  83; 

payment  of  funds  which  they  had  im-  Ross  v.  GodsaU^  1  Y.  &  G.  Gh.  Gaa. 

properlyadvanced  to  the  husband.  See  617. 

Oshum  V.  Oshum,  1714,  M.  16195.  (/)  Graham  v.  Hunter's    Trs.,    4 

(6)  Stark  v.  Moncreiff,  7  June  1838,  Mar.  1831,  9  S.  543. 

16  S.  1114 ;  Hamilton  v.  Brace's  Trs.,  (g)  Bon- Accord  Ins,  Co,  v.  SouUr's 

20  May  1857,  19  D.  745.  Trs.,  11  Dec.  1850,  13  D.  295. 
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that  he  is  in  embarraflsed  circTunstances,  they  ought  to  exact  caution. 
Where  this  precaution  was  taken^  the  Court  refused  to  enforce  a 
claim  for  repetition  at  the  instance  of  the  minor  benefidaiy  (a).  If, 
on  the  other  hand,  the  trustees  are  required  to  invest  the  sum,  for 
behoof  of  one  party  in  liferent  and  another  in  f ee,  in  terms  which 
vest  an  immediate  interest  in  the  beneficiaries,  they  su£Sciently  dis- 
charge their  duty  by  investing  the  fund  on  good  heritable  security 
in  the  name  of  the  parties  for  their  respective  interests,  and  are  not 
bound  to  become  parties  to  any  inquiry  as  to  the  subsequent  dis- 
posal of  the  fund  (b). 

Pending  the  issue  of  a  litigation  as  to  the  disposal  of  trust  pro- 
perty, trustees  are  not  necessarily  bound  to  invest ;  nor  will  they  be 
liable  in  penal  interest  for  neglecting  to  do  so,  if  they  have  acted 
in  good  faith  (c). 

With  regard  to  the  measure  of  damages  for  insecure  investments 
resulting  in  total  loss,  the  rule  in  England  is,  that  cestuis  que  trust 
may  elect  to  charge  the  trustees  with  the  amount  of  the  money,  or 
with  the  amount  of  Three  per  Cent,  consols  which  they  might  have 
purchased  with  the  money,  unless  where  they  have  been  authorized 
to  invest  either  in  Government  or  real  securities^  in  which  case  the 
trustees  are  answerable  only  for  the  principal  money  and  interest  (d). 
And  it  was  decided  in  a  Scotch  case,  involving  property  to  a  con- 
siderable amount,  that  trustees  were  liable,  in  consequence  of  refusing 
to  invest  in  the  funds  upon  the  requisition  of  all  the  beneficiaries, 
to  pay  a  sum  equal  to  what  would  have  been  gained  in  consequence 
of  the  rise  of  stocks  in  the  interval  («).  And  on  the  same  prin- 
ciple, where  a  trustee  had  been  directed  to  secure  a  legacy  of  L.500 
by  investment  in  American  stocks,  and  the  money  was  lost  in  con- 
sequence of  the  trustee  having  allowed  the  money  to  remain  in  the 
hands  of  the  factor,  who  died  insolvent,  the  Court  found  that  the 


(a)  Stevenson's  Trs.  v.  Dumbreck, 
11  Feb.  1861,  4  M'Q.  86,  affg.  19  D. 
462 ;  Govan  v.  Richardson^  1638,  M. 
16268 ;  and  see  Willae,  1688,  M.  16811 ; 
Graham  v.  Duff,  1794,  M.  16383; 
Johnstone  v.  Wilson,  11  July  1822, 1 
S.  596.  But  trustees  of  a  continuing 
trust  are  not  bound  to  i>a7  to  a  guar- 
dian {Moncrieff  v.  Usher,  15  Nov. 
1861,  24  D.  49). 


(6)  GV*aAamy.£t/</otir,5Mar.  1829, 
7  8.648. 

(c)  Fortune's  Trs.  v.  GiXUes,  16  Nor. 
1839,  2D.  59. 

(d)  Robinson  v.  Robinson,  1  De  G. 
M.  &  G.  256  ;  Lewin,  Tr.,  4th  Ed.  249. 

(e)  Morrison  Y.  Miller,  9  Feb.  1827, 
5  S.  822. 
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trustee  was  bonnd  to  purchase  such  sum  of  American  stock  as  might 
have  been  purchased  for  L.500  sterling  within  a  reasonable  time 
after  the  death  of  the  testatrix ;  and  also  to  pay  to  the  pursuer  a 
sum  equal  to  the  interests  or  dividend  that  would  have  accrued  in 
time  past  upon  the  stock,  in  case  the  same  had  been  dulj  pur- 
chased (a).  But  the  value  of  the  fund  itself,  with  the  addition  of 
legal  interest,  has  been  more  usually  taken  as  the  measure  of  da- 
mages (b). 

In  many  settlements  the  powers  of  investment  are  very  inaccu-  ConstiTictionof 

•^  ...  Disoretionwy 

rately  expressed.  In  practice,  it  is  not  imusual  to  find  a  general  Powera  of  in- 
discretionary  power  given  to  trustees ;  or  a  power  to  mvest  on  herit- 
able security,  and  ^^  on  such  other  securities  as  the  trustees  shall 
think  proper;"  the  intention  being  obviously  to  extend  the  powers 
of  the  trustees  in  the  matter  of  investment.  It  is,  however,  very 
doubtful  whether  the  words  we  have  quoted  are  capable  of  receiving 
such  a  construction.  We  incline  to  think  that  a  general  reference 
of  the  duty  of  investment  to  the  trustees'  discretion,  must  mean  a 
discretion  to  be  exercised  according  to  the  rules  of  law ;  and  that 
securities  which  the  trustees  shall  think  proper,  must  be  restricted  to 
the  class  of  securities  which  the  Court  would  approve,  that  is,  to 
investments  in  the  funds,  or  on  heritable  security  (c).  To  warrant 
the  investment  of  the  trust  funds  on  securities  of  a  different  charac- 
ter, the  authority  must,  in  our  opinion,  be  express. 

In  practice,  it  is  desirable  to  insert  in  settlements  of  personal  Fnctloai  Sng- 
property  a  power  to  invest  in  the  purchase  of  guaranteed  shares  in 
incorporated  companies,  or  to  lend  to  such  companies  upon  deben- 
ture, or  to  lend  upon  the  security  of  guaranteed  shares.  These 
form  quite  as  good  securities  as  land,  as  is  proved  by  the  low  rate  of 
interest  which  they  bear ;  they  are  more  easily  obtained,  and  generally 
more  easily  realized.  In  the  case  of  trusts  intended  to  endure  for 
a  considerable  time,  a  power  to  purchase  property  ought  also  to  be 
given.  Where  the  trustees  have  the  confidence  of  the  settlor,  it  is 
desirable  to  make  their  powers  as  to  investment  very  ample. 

(a)  Sym  v.  Charles,  18  May  1830, 8  v.  Paterson,  28  Jan.  1836,  14  S.  874 ; 

S.  748.  WeUwood  v.  Ross,  23  June  1831,  9  S. 

(6)  PoUexfen  v.  Stewart,  14  July  790 ;  Gray  v.  Gray,  4  June  1835,  13 

1841,  3 D.  1215, 1234 ;  SetonY. Dawson,  S.  866. 

18  Dec.  1841,  4  D.  313 ;  Anderson  v.         (c)  See  Styles   v.    Guy,    narrated 

Small,  12  Feb.  1833,  11  S.  382 ;  Blain  supra,  p.  311,  note. 
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CHAPTER   XVIL 

OF  THE  DUTIES  OF  TRUSTEES  UNDER  TRUSTS 

FOR  SALE. 

The  snb ject  of  trusts  for  sale  may  be  divided  into  three  sections :  — 
Firsty  the  general  duties  of  trustees  for  sale;  secondly^  the  title 
which  a  purchaser  may  claim  from  the  trustees ;  and  iJdrdly^  the 
disability  of  trustees  to  become  purchasers  of  the  trust  property. 


Section  I. 


or  THE  EXECUTION  OP  A  PURPOSE  OP  SALE. 


Constitution. 


Moyeable 
Property. 


In  another  chapter  (a)  we  have  discussed  the  subject  of  the  con- 
stitution of  powers  of  sale.  These,  when  intended  for  the  benefit 
of  the  donee  of  the  power,  e.  g.y  in  the  case  of  powers  of  sale  in 
heritable  securities,  must  be  constituted  by  express  grant.  But  in 
the  case  of  a  dispodtion  in  trust,  a  power  of  sale  may  be  raised  by 
implication,  on  the  principle  that  all  powers  necessary  for  the  due 
accomplishment  of  the  purposes  of  the  trust  are  comprehended  in 
the  conveyance. 

As  to  sales  of  moveable  property  under  trusts,  it  does  not  appear 
to  be  necessary  that  any  express  power  should  be  granted,  the  trus- 
tee being  entitled  to  sell  by  private  bargain,  at  his  own  discretion,  for 
the  purpose  of  investing  the  property  of  the  trust  upon  suitable  secu- 
rity. The  disposal  of  moveable  property  under  trust,  even  when 
brought  imder  judicial  management,  is  very  much  a  matter  of  dis- 
cretion, the  direction  of  the  Act  of  Sederunt  1730  (J)  being,  that  the 
factor  shall  "  manage  or  dispose  of  such  moveables  according  to  the 


(a)  Chap.  XXI.  Sect.  III. 


(h)  Act  of  S.  13  Feb.  1730,  Al.  Ed.  61 . 
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rales  of  law^  and  as  prudence  requires,  for  the  benefit  of  the  pro- 
prietor and  all  having  interest"  (a). 

The  Court,  it  is  conceived,  would  not  now  entertain  a  petition  Who  may 

^  ^  ^  exercise  a 

at  the  instance  of  trustees  for  authority  to  sell,  though,  where  a  doubt  Discretionary 
exists  as  to  whether  such  a  power  has  been  given  by  the  settlor,  it  Sale. 
may  be  cleared  up  in  a  declarator  (5).  Judicial  factors  upon  trust 
estates  are  not  entitled  to  exercise  powers  of  siale  of  heritable  property 
at  their  own  discretion ;  but  authority  is  always  granted  on  a  special 
application,  where  the  realization  of  the  property  is  necessary  for 
the  execution  of  the  purposes  of  the  trust  (c),  or  where  it  is  neces- 
sary to  save  the  estate  from  injury  by  diligence  (d)j  or  otherwise  (e). 
For  the  better  protection  of  the  beneficiary's  interest,  the  rule  has 
been  laid  down,  that  sales  of  heritage  under  the  authority  of  the 
Court  must  be  by  public  roup  (/).  Curators,  or  guardians  for 
minors,  or  persons  under  legal  incapacity,  will  not  be  authorized  to 
sell  heritable  estate,  unless  the  sale  is  considered  necessary  for  the 
purpose  of  providing  for  immediate  maintenance  (^),  or  to  protect 
the  estate  from  being  carried  off  by  diligence  (A),  or  for  the  fulfil- 
ment of  existing  contracts  (t). 

Bankruptcy  (k)  or  sequestration  (t)  does  not  extinguish  the  Exercise  of 
powers  of  sale  of  heritable  creditors ;  but  if  the  heritable  creditors  Heritable  Ore- 

,  •  ditor; 

defer  the  execution  of  such  powers,  the  general  creditors  may,  at  a 
meeting  called  for  the  purpose,  resolve  that  the  trustee  shall  dispose 
of  the  heritable  estate  by  public  sale,  or  bring  it  to  a  judicial  sale  ; 


(a)  See  A.  B,  21  Dec.  1848,  21  Jur. 
73 ;  DalgUesh,  18  Feb.  1849,  11  D. 
1080  ;  Pet.  Lindsay,  10  Mar.  1849, 
11  D.  1080.  Afl  to  the  authority  of 
creditors,  see  Woody,  Anstruiher,  6  D. 
291,  4  D.  1363. 

(6)  See  the  analogouB  case  of  an  ap- 
plication for  power  to  borrow,  Kiidoch^ 
7  Dec.  1859, 22  D.  174.  See  also  Chap. 
XXI.  Sect.  8. 

(c)  See  Pet.  Auld,  5  Feb.  1856,  18 
D.  487. 

(<0  FuUarton,  19  June  1834,  12  S. 
750 ;  Ferguson,  14  Jan.  1836,  14  S. 
213 ;  CUugh,  17  July  1841,  3  D.  1261 ; 
Arthur,  30  June  1846,  8  D.  1211. 

(«)  Mulkr  v.  Dixon,  11  Feb.  1854, 
16  D.  536. 


(/)  Gases  of  Auld  &  Arthur,  supra. 

(S)  Innes,  17  July  1846, 8J).  1211 ; 
Howe,  12  Feb.  1859, 19  D.  888 ;  Lind- 
say,  17  Feb.  1857, 19  D.  455. 

(A)  Pet.  Dunbar,  7  July  1847,  9  D. 
1426;  Wood,  16  Mar.  1856,  18  D. 
732 ;  and  see  the  older  cases  of  Vere, 
1804,  M.  16389;  Finlayson,' 22  Dec. 
1810,  F.  C. 

(t)  Crighton,  18  Feb.  1857,  19  D. 
429 ;  Hawkins,  24  June  1848,  10  D. 
1408 ;  Kirkland,  6  Juue  1848,  10  D. 
1242. 

(k)  Dunlop  Y.  Marshall,  19  Jan. 
1821,  Hume,  666,  F.  G. 

(0  19  &  20]  Vict.  c.  79,  §  112  & 
113. 
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[Ch.  xvn. 


under  Entail 
Amendment 
Act 


TrasteoBaro 
the  jndges  as 
to  the  neces- 
sity for  exe- 
cuting Power. 


the  upset  price  and  the  conditions  of  roap,  in  the  former  altemative, 
being  determinable  by  the  trustee,  with  the  consent  of  the  com- 
missioners ;  or  the  trustee  maj,  with  concurrence  of  a  majority  of 
creditors  in  number  and  value,  and  of  the  heritable  creditors,  if  any, 
and  of  the  accountant,  sell  the  estate  by  private  bargain,  on  such 
terms  as  may  be  fixed,  with  concurrence  of  those  parties  (a).  The 
institution  of  a  ranking  and  sale  (6),  or  a  multiplepoinding,  does  not 
operate  as  an  interruption  to  a  sale  by  a  heritable  creditor  under  a 
power ;  but  it  would  seem  that  litigiosity  is  a  sufficient  ground  for 
interpelling  a  truistee  vested  with  a  discretionary  power  from  putting 
it  in  force ;  for,  pendente  Ute  nihil  innovandum  (c). 

Sales  of  entailed  property  charged  with  debt,  under  the  powers 
conferred  by  the  25th  section  of  the  11  &  12  Vict.  cap.  36  (d),  must 
be  carried  through  at  the  sight  of  the  Court  of  Session,  who  are 
empowered  to  select  such  portions  of  the  estate,  other  than  the  man- 
sion-house, offices  and  policies,  as  they  may  consider  most  suitable 
to  be  sold  for  the  purpose  of  paying  off  the  debt,  and  to  settle  the 
terms  of  the  conveyance  and  the  price ;  it  being  declared  that  the 
purchaser  shall  have  no  interest,  concern,  or  responsibility  as  to  the 
application  thereof.  It  has  been  held  that  the  powers  of  sale  given 
by  the  Entail  Amendment  Act,  are  applicable  to  the  case  of  an  en- 
tailed estate  charged  with  debt  under  the  authority  of  a  private  Act 
of  Parliament  containing  provisions  for  clearing  off  the  debt  by 
instalments  («). 

It  is  impossible  to  lay  down  any  rule  as  to  the  circumstances  in 
which  trustees  will  be  justified  in  executing  a  discretionary  power 
of  sale ;  nor  is  it  necessary  to  do  so,  since  trustees  holding  a  dis- 
cretionary power  are  themselves  the  judges  of  the  necessity  of 
using  it ;  and  they  will  be  protected  in  the  exercise  of  their  discre- 


(fl)  19  &  20  Vict.  c.  79,  §  114  &  116. 
See  Beveridge  v.  Wilson^  17  Jan.  1829, 

7  S.  279 ;  Kerr  v.  Wood,  8  Mar.  1880, 

8  S.  628 ;  Melville  v.  Paterson^  1  June 
1842,  4  D.  1811. 

(b)  Simson  v.  Graham,  26  Nov.  1881, 
10  S.  66 ;  BeUY.  Gordon,  24  Feb.  1838, 
16  S.  667;  Robertson  v.  Ferrier,  12 
Dec.  1888, 12  S.  208. 

(c)  See  Enk.  2,  12,  66 ;  Cheyne  v. 


Cameron's  Trs.,  19  Jan.  1831,  9  S. 
802. 

((0  See  also  88  Geo.  III.  cap.  60; 
as  to  which  Laurie  v.  Laurie,  11  Feb. 
1806,  F.  C,  2  Dow,  566 ;  and  Mai- 
colm  T.  Malcolm,  4  Dec.  1821, 1 S.  188 ; 
Baird  v.  NeiU,  12  June  1886,  18  S. 
927. 

(e)  Mackenzie  v.  Mackenzie,  7  June 
1849,  11  D.  1116 ;  see  MeUdam  y. 
Glassford,  4  Dec.  1851,  14  D.  137. 
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tion  if  they  act  in  good  faith  (a).  It  would  seem  that  a  power  of 
sale  may  be  exercised  by  a  majority  of  the  trustees,  and  does  not 
require  the  consent  of  the  entire  body  (b).  And  where  one  of 
two  trustees,  imder  a  voluntary  trust  deed  for  payment  of  creditors, 
had  attended  the  sale  and  made  an  offer  for  the  property,  which 
was  not  accepted,  he  was  held  barred  from  pleading,  in  an  action 
against  his  co-trustee,  that  the  sale  had  been  inyalidated  in  con- 
sequence of  his  having  refused  to  interpone  his  consent  to  the 
transaction  (c).  In  trusts  to  sell  for  behoof  of  creditors,  the  con- 
sent of  the  granter  is  sufficiently  given  by  his  subscription  of  the 
trust  deed ;  and  he  will  not  be  permitted  to  control  the  discretion 
of  the  trustee  as  to  the  terms  of  the  sale  (d),  still  less  to  stop  the 
proceedings  by  intimating  his  intention  to  recal  the  trust,  and  to 
make  other  arrangements  for  payment  (e).  The  beneficiary,  as  a 
rule,  cannot  stop  the  execution  of  a  power  (/);  nor  can  a  non- 
acceding  creditor,  who  has  neither  attached  the  estate  nor  inter- 
pelled  the  trustees  by  diligence,  prevent  the  trustee  of  the  acceding 
creditors  from  putting  the  heritable  estate  up  to  auction  (g).  But 
any  abuse  of  powers  of  sale  by  trustees  or  creditors  may  be  restrained 
by  the  Court  (A).     On  this  principle,  interdict  has  been  granted  to 


(a)  CleUand  v.  Brodie,  20  Nov. 
1844,  7  D.  147 ;  MitcheUy,  Mackinlay, 
9  Feb.  1842,  4  D.  634.  When  the 
power  is  discretionary^  the  purchaser 
cannot  challenge  the  trustee^s  title. 
Thus,  in  a  deed  of  trust  for  payment 
of  debts,  it  was  declared,  that  if  for  any 
reason  whatever,  in  the  opinion  of  the 
trustees,  a  sale  should  become  neces- 
sary, they  were  authorized  to  sell.  The 
purchaser  objected  thab  the  amount  of 
the  incumbrances  would  not  justify  a 
sale  of  the  entire  estate ;  but  the  Yice- 
Chancellor  Shadwell  said, — "  The  ge- 
neral language  of  the  testator  has 
made  it  plain,  that  the  power  of  sale 
depends  upon  the  opinion  of  the  trus- 
tees that  a  sale  is  necessary ;  and  the 
fact  that  they  did  think  it  necessary 
will  be  proved  by  their  executing  the 
conveyance  to  the  purchaser"  {RendU- 
sham  V.  Meux,  16  Sim.  249,  257). 

(&)  Fleming  v.  Campbell^  25  June 


1845,  7  D.  935 ;  Darling  v.  Adamson^ 
24  Feb.  1837,  15  S.  672 ;  but  see 
contra,  Scott  v.  Reid,  16  Feb.  1822,  1 
S.  832.  A  power  of  sale  may  be  ex- 
ercised by  surviving  trustees,  both  at 
common  law  and  under  the  Trustee 
Act,  1861  (supra,  Chapter  12,  p.  227). 

(c)  Brisbane's  Trs.  v.  Crawford,  3 
Feb.  1826,  4  S.  422. 

(d)  Colder  v.  Gray,  16  Dec.  1823, 
2  S.  582. 

(c)  Innes  v.  Innes,  18  Deo.  1828,  7 
S.  206. 

(/)  KeUyY.  Thomson,  19  Dec.  1840, 
F.  C. 

(jg)  Stuhbs  {r  Co.  v.  Smith,  24  June 
1829,  7  S.  790 ;  Kerr  v.  Graham's 
Trs.,  17  Nov.  1827,  6  S.  73 ;  21  Dec. 
1827,  6  S.  270. 

(h)  Ross  V.  Equitdble  Loan  Co.,  23 
Dec.  1826, 5  S.  192 ;  Moffat  v.  Calder- 
head,  16  June  1825, 4  S.  96 ;  WDowal 
V.  MiUigan,  17  Nov.  1825,  4  S.  182. 
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[ch.  xvn. 


Trust  lOftTlw 
executed  by  a 
Factor. 


Despatch. 


8a]68  at  the 
instance  of 
Crediton  most 
be  by  Public 
Boup. 


Advertise- 
ments. 


prevent  as  nimecessaiy  sale  of  lands,  where  the  property  abeady 
di^MMed  of  had  realized  a  sum  sufficient  to  pay  all  debts  (a) ;  and, 
in  another  case,  to  prevent  a  sale  being  carried  throngh  by  a  pre- 
ferable creditor  at  an  insufficient  apeet  price,  to  the  injury  of 
postponed  creditors  (&). 

Trustees  may  grant  a  commission  to  a  factor  to  cany  thnnigli 
a  sale,  with  power  to  convey ;  and  the  purchaser  cannot  object  to 
this  as  a  delegation,  for  the  mandate  is  itself  an  execution  of  the 
trust  (c).  Where  the  factor  has  pow»  to  sell,  but  not  to  dispone, 
the  trustees  will  be  bound  to  grant  a  title  or  to  pay  damages  (d). 

Trustees  expressly  enjoined  to  seU  must  proceed  with  reasonable 
despatch,  and  not  hang  up  the  trust  by  bringing  actions  to  a8ce^ 
tain  the  sufficiency  of  their  title  to  the  property  (e). 

In  the  powers  of  sale  granted  in  heritable  securities,  it  was  usual 
to  stipulate  that  the  sale  should  be  by  public  roup ;  and  this  condi- 
tion has  been  made  matter  of  style  by  the  Heritable  Securities  Act^ 
1847  (/),  which  declares  that  a  simple  power  of  sale  shall  have  the 
same  effect  and  operation  as  a  special  provision  to  the  effect  thst, 
on  failure  to  repay  the  principal  and  interest  within  three  months 
after  a  requisition  (^),  it  should  be  lawful  to  the  grantee  to  sell  and 
dispose  of  the  lands,  in  whole  or  in  lots,  by  public  roup  at  Edin- 
burgh or  Glasgow,  or  at  the  head  burgh  of  the  county,  etc.,  on 
previous  advertisement,  stating  the  time  and  place  of  sale,  and 
published  once  weekly  for  at  least  six  weeks  previous  to  the  expiiy 
of  the  said  three  months,  etc.  Apart  from  convention,  the  creditor 
is  bound  to  give  his  debtor  an  opportunity  of  paying  before  adver- 
tising the  property  (/i).  On  the  construction  of  a  private  Act  of 
Parliament,  which  authorized  the  sale  of  certain  entailed  lands  under 


(a)  Pender  v.  Ferguson^  17  Nov. 
1831,  10  S.  19.  See  Ord  v.  Noel,  6 
Mad.  440,  and  caaes  noted  by  Lewin 
(p.  415). 

(b)  Kerr  v.  APArthur's  Trs,,  23 
Dec.  1848, 11  D.  301 ;  but  see  CUUand 
Y.  Brodie,  supra. 

(c)  Innes  v.  Reid*s  Trs.,  22  Jane 
1822,  1  S.  518  ;  contrary  to  the  Eng- 
lish rule ;  see  Lewin,  TV.,  4th  Ed.  301. 

(d)  Thomas  v.  Walker's  Trs.,  4 
July  1829,  7  S.  828;  4  Dec.  ia32,  11 
S.  162. 


(«)  DarUng  v.  Adamson^  24  Feb. 
1847,  15  S.  672;  ScoU  y.  Thomsom, 
6  Dec.  1854, 17  D.  124 ;  OgUme's  Trs. 
v.  Hamiltonj  10  Dec.  1833,  12  S. 
189. 

(/)  10  &  11  Vict  cap.  50,  §  8. 

(g)  Manson  v.  MiUer^  18  June 
1818,  Hume,  720. 

(Ji)  Moffat  V.  Calderhead,  supra; 
Hagart  v.  Robertson,  20  Dec.  1834, 13 
S.  234  ;  Bad  v.  Steek,  21  Feb.  1852, 
24  Jur.  266. 
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the  usual  conditions  as  to  advertisements,  etc.^  it  was  held  that  an 
adjournment  for  nine  months,  followed  hy  a  reduction  in  the  upset 
price,  must  be  regarded  as  a  new  exposure,  requiring  to  be  preceded 
by  the  same  statutory  advertisements  as  the  first  exposure.  It  was 
observed  that  the  intervention  of  one  of  the  legal  terms  of  payment 
between  the  diets  was  enough  to  interrupt  the  proceedings  (a).  It 
would  seem  that  a  trustee  who  should  proceed  to  sell  without  proper 
publication,  might  be  interpelled  by  interdict  at  the  instance  of  the 
beneficiary  (b). 

In  sales  of  property  under  the  authority  of  the  Court,  it  is  cus-  Valuation 

/»        1  -  ,  1  and  Upset 

tomary  to  nx  the  upset  price  upon  a  report  by  two  valuators.  Price. 
Trustees  would  do  well  to  follow  the  same  course,  and  not  to  assume 
the  responsibiUty  of  determining  the  price  upon  their  own  opinion 
of  the  value  of  the  property.  When  it  is  remembered  that  by  the 
law  of  Scotland  the  first  party  subscribing  an  offer  for  the  upset 
price  is  entitled  to  a  disposition  of  the  estate,  in  the  absence  of  any 
higher  offerer,  it  will  at  once  be  seen  that  the  determination  of  the 
upset  price  of  property  is  a  duty  requiring  the  greatest  circumspec- 
tion (e).  Trustees  may  be  restrained  by  the  Court  of  Session  from 
canying  through  a  sale  at  a  season  when  purchasers  are  not  likely  to 
come  forward,  or  at  such  an  upset  price  as  involves  a  sacrifice  of  the 
rights  of  postponed  creditors  (d)  ;  who  are  entitled,  if  necessary  for 
the  protection  of  their  interests,  to  tender  payment  of  the  preferable 
debt,  and  to  demand  an  assignation  to  the  security  on  payment  of 
the  debt  so  secured  (e). 

An  example  of  the  modem  form  of  Articles  of  Roup,  includ-  Fonn  of 

jt«a.«i.       Articles  of 

ing  stipulations  as  to  adjournment,  power  of  division  into  lots  m  Roup. 


(a)  Pet.  Melville  ^  Dundas,  27  Jan. 
1854,  16  D.  419 ;  and  see  M'Gregor 
V.  Stirling,  28  Nov.  1832,  11  S.  138 ; 
Hope  V.  MoncreijgTs  Tutor,  26  Jan. 
1833, 11  S.  324.  But  it  is  not  incum- 
bent on  the  expoeer  to  give  a  new 
intimation  to  the  debtor;  Glas  v. 
Stewart,  29  May  1830,  8  S.  843 ; 
Yomg  V.  Dunn,  1786,  M.  14191. 

(6)  See  cases  cited,  supra,  p.  346-6. 
The  Court  of  Chancery  gives  relief 
either  by  setting  aside  the  sale,  or 
by  injunction  to  restrain  trustees 
£rom  selling  upon  insufficient  notice 


(Anon,  case,  6  Mad.  10 ;  Blennerhasset 
V.  Day,  2  B.  &  B.  133  ;  Jenkins  v. 
Jones,  2  Giff.  99,  29  L.  J.  Ch.  403 ; 
but  see  contrh,  Matthie  v.  Edwards,  16 
L.  J.  Ch.  405). 

(c)  See  Sugd.  Vend,  and  Purch., 
nth  Ed.  65. 

{d)  Bell's  Com.,  5th  Ed.,  II.  292 ; 
per  Lord  Mackenzie  in  Kerr  v. 
M'Arthur's  Trs,,  23  Dec.  1848,  11 
D.  302 ;  and  see  WiU<m  v.  Stirling,  14 
Mar.  1843,  8  D.  1261. 

(<?)  Cunninghame^s  Trs,  v.  HtUton, 
18  Dec.  1847,  10  D.  .307. 
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How  the  Sale 
is  to  beoarried 
through. 


the  event  of  no  person  appearing  to  make  offer  for  the  whole  estate, 
and  exclusion  of  warrandice  as  to  the  value  and  extent  of  the 
lands  and  burdens,  etc.  {a\  will  be  found  in  the  Appendix  to  this 
volume.  It  is  not  imusual  to  stipulate  that  the  purchaser  must 
refer  questions  as  to  the  sufiSciency  of  the  title  to  arbitration  (6); 
or  that  he  is  to  satisfy  himself  as  to  the  validity  of  the  title  before 
the  sale  (c)y — a  stipulation  which  is  absolutely  necessary  for  the 
protection  of  trustees  who  may  have  no  funds  out  of  which  to  defray 
the  expense  of  litigation,  other  than  the  price  of  the  estate  itself. 
A  creditor  was  held  not  entitled  to  insist  that  the  title-deeds  should 
be  produced  at  the  sale,  where  this  could  not  be  done  without  dis* 
charging  a  lien  (d).  On  the  other  hand^  if  the  exposer  wishes  to 
have  the  titles,  he  must  discharge  any  security  to  which  they  are 
subject  at  his  own  expense  (e). 

The  sale  must  be  conducted  fairly.  If  the  upset  price  has  been 
honestly  and  intelligently  fixed,  the  trustee  has  no  excuse  for  buying 
in,  and  if  he  do,  he  exposes  himself  to  actions  of  damages  at  the 
instance  of  any  bona  fide  offerer ;  and  also  at  the  instance  of  the 
beneficiary,  in  the  event  of  the  estate  being  afterwards  sold  for 
less  than  the  price  at  which  it  was  withdrawn  (/).  A  bona  jyk 
offerer  of  the  upset  price  is  entitled  to  reduction  of  all  offers  made 
by  disqualified  persons,  or  in  the  interest  of  the  exposer,  subsequent 
to  his  own  first  offer;  and  he  may  demand  a  conveyance  in  terms 
of  it  {g) ;  though  he  is  not  himself  bound,  being  liberated  in  con- 


(a)  As  to  which,  see  Murray  v. 
Selkrig,  26  Jan.  1815,  F.  C. 

(b)  Stewart  v.  Lang's  Trs.^  30  Nov. 
1839,  2  D.  168 ;  Anderson  v.  Skaw^  6 
Mar.  1849,  11  D.  970. 

(c)  See  Young  v.  Grierson^  19  July 
1849,  11 D.  1482. 

(d)  GVanf  V.  JFVnd/ay,  10  July  1846, 
4  Bell,  361.  But  see  Clason  v.  Jones^ 
17  July  1847,  9  D.  1512. 

(e)  DohU  V.  Scales,  19  May  1831, 
9  S.  609 ;  Malcolm  v.  Carmichad^  9 
Mar.  1854,  16  D.  826. 

(/)  Taylor  v.  Tabrum,  6  Sim.  281. 
Sir  John  Leach  remarked,  in  Ord  v. 
Noel,  6  Mad.  440,  ''If  thesale  be  made 
with  all  the  drcumstances  of  caution 
which  a  provident  owner  would  have 


applied  in  the  case  of  his  own  property, 
it  could  not  be  a  breach  of  trust  that 
the  estate  did  not  produce  a  full  price; 
for  the  very  nature  of  an  auction  was, 
that  the  adequacy  of  price  should  be 
submitted  to  the  chance  of  competi- 
tion.'' But  he  added,  ''  If  trustees,  or 
those  who  act  by  their  authority,  fail 
in  reasonable  diligence — ^if  they  con- 
tract under  circumstanceB  of  haste  and 
improvidence — ^if  they  make  the  sale 
with  a  view  to  advance  the  particular 
purposes  of  one  party  interested  in  the 
execution  of  the  trust,  at  the  expense 
of  another  party,  a  court  of  equity 
will  not  enforce  the  specific  perform- 
ance of  the  contract.'' 
ig)  FavMs  v.  Corhett,  26  Feb.  1869, 
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sequence  of  the  fraud  practised  upon  him  (a).  When  the  time  of 
exposure  is  limited,  as  was  formerly  the  practice,  by  the  running 
of  a  half-hour  sand-glass,  it  is  ^^  the  duty  of  the  judge  of  the  roup, 
by  layin£r  the  sand-£rlass  on  its  side,  or  making^  it  run  backwards, 
to  p^^St  it  from  Lung  out  so  lo^g  a«  there  appear  offerers  bid: 
ding  against  each  other"  (b).  Except  at  judicial  sales,  the  practice 
now  is,  to  knock  down  the  property  to  the  highest  offerer,  after  three 
fair  calls  by  the  judge  of  the  roup  (c).    No  time  is  limited. 

The  usual  terms  of  payment  (d)  are,  that  the  purchaser  shall  SetiiemeDt  of 
deposit,  or  in  the  option  of  the  exposers  grant  bond  for,  the  price  of 
the  subjects  within  ten  days,  under  a  penalty  of  one-Jifth  part  of 
the  price  in  case  of  default,  which  covers  the  loss  from  a  resale,  or 
from  the  acceptance  of  the  next  lowest  offer  («).  Previous  offerers 
are  bound  by  their  subscriptions  during  such  period  after  the  sale 
as  may  be  stipulated  in  the  articles  of  roup  (/) ;  but  the  exposer  is 
entitled,  on  failure  of  the  last  offerer,  to  expose  the  subjects  of  new. 
It  is  optional  to  trustees  either  to  resell  the  estate,  in  the  event  Be-exposnre. 
of  the  successful  bidder  failing  to  grant  bond  for  the  price  in  terms 
of  his  offer,  or  to  fall  back  upon  a  previous  offer  (jr).  Lord  St 
Leonards  observed,  in  reference  to  a  case  where  there  had  been  two 
previous  obligatory  offers,  that  no  trustee  would  resort  to  a  resale 
in  such  circumstances  (A).  But  if  the  trustee  will  neither  enforce 
the  existing  obligations  nor  take  steps  for  a  resale,  and  in  the 
meantime  lies  by  till  the  property  is  deteriorated  or  falls  in  value, 
it  would  seem  that  he  will  be  answerable  for  the  damage  actually 
resulting  from  such  delay  (t) ;  though  it  will  not  do  to  debit  him  with 
the  price  of  the  subjects.  But  if  he  adds  to  neglect  the  folly  of 
conveying  the  property  without  requiring  payment  of  the  price 
from  the  purchaser,  he  will  undoubtedly  be  liable  as  for  the  full 

21  D.  587 ;  Gray  v.  Stewart^  1753,  M.  penalty;  Johnstone^s  Trs,  v.  Johnstone^ 

9660.  19  Jan.  1819,  F.  C. 

(a)  Anderson  v.  Stewart^  18  Dec.  (/)  See  Davidson  v.  Kerr^  19  Jan. 

1814,  F.  C.  1815,  F.  C. 

(6)  Per  ctiriam  in  Pet.  Bums,  1807,  (jg)  Walker    v.   Gavin,   1787,    M. 

M.  Ap.  Sale,  No.  4.  14193. 

(c)  See  form  in  the  Appendix.  (A)  Thomsofi  v.  Christie,  1  Maoq. 

(d)  Appendix,  infra.  240. 

(e)  Thomson  v.  Dudgeon,  4  Jane  {%)  Allan    y.   Mansjield,  24   Jan. 
1851,  13  D.  1029.    The  purchaser  is  1834,  12  S.  329. 

not  liable  beyond  the  amoimt  of  the 
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DUTIES  OF  TRUSTEES  FOR  SALE. 


[ch.  xvn. 


Sale  by.Pri- 
vate  Bargain 
may  be  pre- 
vented by  In- 
hibition. 


General  Power 
IB  a  sufficient 
authority  to 
sell  by  private 
Bargain. 


value  of  the  property  (a),  conveyance  being  an  act  of  intro- 
mission (6).  An  obligation  to  grant  bond  for  the  price  is  not 
implemented  by  consigning  the  money  in  bank  in  the  joint  names 
of  the  purchaser  and  agent  (c)  ;  obligations  in  security  of  the  pu^ 
chase  money  being  very  strictly  construed  (d). 

Trust  deeds  very  frequently  empower  the  trustee  to  sell  pro- 
perty either  by  public  roup  or  private  bargain.  However,  if 
creditors  have  used  inhibition  before  the  date  of  tbe  trusty  the 
trustee  cannot  dispose  of  the  property  by  extrajudicial  sale,  as  the 
inhibitor  would  then  acquire  a  preference  (e).  Nor  would  the 
accession  of  the  inhibiting  creditor  obviate  the  objection,  becaose 
such  accession  is  presumed  to  be  made  under  reservation  of  prefer 
ential  rights.  As  a  general  rule,  a  trustee  for  creditors  ought  not  to 
sell  by  private  bargain ;  though,  where  there  is  a  full  accession  of 
creditors,  and  the  estate  has  been  already  exposed  to  auction  without 
success,  he  would  be  justified  in  entertaining  a  private  offer,  subject 
to  the  approval  of  the  creditors. 

As  to  the  power  of  trustees  under  family  settlements,  it  has  been 
laid  down,  that  where  the  direction  is  general,  the  trustees  may  use 
their  discretion  in  selling  either  by  auction  or  by  private  bargain  (/). 
In  practice,  a  general  power  is  held  to  be  a  sufficient  authority  to 


(a)  Thomson  v.  Christie^  16  June 
1852,  1  Maoq.  236. 

(b)  1  Macq.  242. 

(c)  Rose,  10  July  1835, 13  S.  1094 ; 
Hunter  v.  Bowie,  16  Jan.  1829,  7  S. 
270. 

(d)  Kennedy  v.  Ramsay's  7V«.,  22 
June  1847,  9  D.  1333;  Menzies  v. 
Barstow,  4  July  1840,  2  D.  1317; 
Dunmore  v.  Dickson,  2  Dec.  1834,  13 
S.  116 ;  Davidson  v.  Kerr,  19  Jan. 
1815,  F.  C. 

(e)  M'Lure  v.  Baird,  1807,  M. 
App.  Competition,  No.  3 ;  Monro  y. 
Gordon^s  Crs.,  1777,  M.  App.  Inhi- 
bition, No.  1. 

(/)  BeU's  Com.,  5th  Ed.  I.  38.  As 
a  question  of  construction,  a  general 
power  is  obviously  a  power  to  sell  in 
the  same  manner  as  a  prudent  proprie- 
tor might  have  done.  Asregards  settle- 
ment for  the  purposes  of  economical 


arrangement  or  disposal  of  successioni 
it  is  dear  that  the  benefidaries*  interat 
is  the  same  as  that  of  the  settlor- 
namdy,  to  get  the  largest  price  for  tiie 
estate.  The  trustees  may  therefore 
safely  be  left  to  use  their  discretioiL 
But  the  interest  of  creditors  under  a 
trust  for  payment  of  debts  being  mere- 
ly to  realize  their  claims,  the  condi- 
tion of  a  public  sale  seems  a  neoeeaiiy 
precaution,  that  the  truster's  reTe^ 
sionary  interest  may  not  be  sacri&ed 
to  the  oonyenience  of  creditors.  Hr 
Lewin  lays  down  (4th  Ed.  300),  tbt 
the  trustee  has  an  option  to  sell  eitber 
by  public  auction  or  private  contiact; 
but  the  cases  cited  (viz.,  ez  parte  Dv^' 
man,  2  Rose,  66  ;  ez  parU  Harky,  2 
D.  &  C.  631 ;  and  ex  parte  Ladbrooh, 
1  Mont.  &  A.  384)  relate  to  sales  by 
assignees  in  bankruptcy,  who  are  not 
bound  by  the  conditions  of  the  nxv^ 


Sec.  n.] 


SALE  BY  PRIVATE  BARGAIN. 


351 


carry  through  a  private  sale ;  though  it  is  usual  in  such  cases  to 
consult  the  wishes  of  the  beneficiaries,  or  those  entitled  to  act  on 
their  behalf. 


Section  U. 

of  the  power  of  trustees  to  grant  titles,  and  to 

discharge  the  purchaser. 


Trustees  are  of  course  bound  by  their  contract  with  the  pur-  Trusteee  for 

•^  '■  Sale  are  bound 

chaser  to  give  him  possession  of  the  subject,  and  to  grant  such  dis-  to  make  Deii- 

..  ^  ^.  ''  ^  .  very  and  grant 

positions  or  other  writs  as  may  be  necessary  for  the  completion  of  Titles. 
his  title  (a).     As  the  duty  of  granting  a  title  arises  from  obliga- 
tion ad  factum  prcestandumj  it  may  be  enforced  by  personal  dili- 

jgence  against  the  trustee;  and  recourse  may  also  be  had  to  the 
remedy  of  suspension  and  interdict  in  the  event  of  any  attempt 
being  made  to  deprive  the  purchaser  of  his  rights  by  re-exposmg 

.  the  property,  or  otherwise  (&).  Trustees  for  sale  are  also,  like  other 
vendors,  bound  to  purge  incumbrances  affecting  the  estate  (c). 


gage ;  while  in  the  later  case  of  Davey 
V.  Durrant,  2  De  G.  &  J.  535,  26  L. 
J.  Ch.  831,  a  private  Bale  by  a  mort- 
gagee was  sustained,  only  because  the 
mortgage  gave  authority  to  sell  by 
private  contract. 

In  Ord  V.  Nod,  5  Mad.  440,  the 
Court  set  aside  a  sale  for  behoof  of 
creditors,  on  the  ground  that  the  re- 
versionary interest  had  been  sacrificed 
by  forcing  on  the  sale  with  undue 
precipitation.  See  Sir  John  Leaches 
opinion  stated  mpra,  p.  848 ;  and  Sugd. 
Tend,  and  Purch.,  11th  Ed.  61. 

In  Harper  v.  Hayes,  2  Giff.  210, 
where,  in  a  family  settlement,  trustees 
were  empowered  to  sell  the  whole  real 
estate,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private 
contract,  and  the  trustee  contracted 
to  sell  the  estate,  with  the  consent  of 
all  the  cestuU  que  trust  except  the  as- 
signee of  one  share,  for  less  than  was 


offered  by  such  assignee,  the  Yice- 
Chancellor  Stuart  set  aside  the  sale, 
and  deprived  the  trustee  of  the  costs  of 
the  suit. 

By  23  &  24  Vict.  cap.  145,  §  1,  Eng- 
lish trustees  invested  by  any  will,  deed, 
or  other  instrument  of  settlement,  with 
a  power  to  sell,  either  generally  or  in 
any  particular  event,  are  declared  to 
be  entitled  to  sell  the  estate,  either  in 
the  whole  or  in  lots,  either  at  onetime 
or  at  several  times,  and  either  by  pub- 
lic auction  or  by  private  contract. 

(a)  See  Mitchell  v.  Thomson's 
Tutors,  27  Nov.  1827,  6  S.  135;  Dick 
V.  Donald,  12  Dec.  1826,  2  W.  &  S. 
522. 

(b)  Cheyne  v.  CamermCs  Trs,,  19 
Jan.  1831,  9  S.  812 ;  M'DowaU  v. 
MUligan,  17  Nov.  1825,  4  S.  182. 

(c)  Ralston  v.  Farquharson,  17 
June  1830,  8  S.  927 ;  Robertson  v. 
M'Gregor,  11  Dec.  1840,3  D.  213. 
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[ch.  xvn. 


Warrandioe 
to  be  granted 
by  Trustees. 


Power  to 
grant  Die- 
charges. 


The  proper  warrandice  to  be  granted  by  trustees  to  purchasers 
of  heritable  property  was  settled  by  the  Court  in  the  case  of  Forbes* 
Trustees  v.  Mackintosh^  where  it  was  found  that  the  purchasers 
were  entitled  ^^  to  have  a  clause  of  warrandice  inserted  in  the  dis- 
position directly  binding  the  truster,  his  heirs  and  successors  in 
absolute  warrandice,  without  reference  to  former  trusts ;  and  the 
trustees  in  warrandice  from  fact  and  deed "  (a).  This  should  be 
expressed  in  the  articles  of  roup ;  not  left  to  implication.  Heritable 
creditors  selling  under  a  power  may  bind  the  debtor  in  absolute  war- 
randice (V).  In  either  case,  the  purchaser  for  an  adequate  price  may 
demand  a  good  title ;  by  which  is  meant  a  title  that  will  secure  him 
not  only  against  eviction,  but  also  against  the  risk  of  trouble  or 
expense  in  defending  it  (c).  Parties  acquiring  lands  under  compul- 
sory powers  of  sale  are  entitled  to  warrandice,  but  cannot  withhold 
payment  on  account  of  the  badness  of  the  title  (d). 

The  ability  of  trustees  to  discharge  the  price  of  trust  property 
sold  by  them  involves  two  questions  : — First,  Is  the  sale  challenge- 
able in  a  question  with  a  purchaser,  as  being  uUra  vires  f  and 
secondly y  Is  the  sale,  although  within  the  powers  of  the  trustees, 
reducible  on  the  ground  that  they  have  misapplied  the  price  ? 


Farchaser 
ongbt  to  satisfy 
himself  that 
Trustees  have 
a  Title  and 
Power. 


I.  Can  a  Purcliaser  be  deprived  of  the  Estate  on  the  ground  that  the 

Trustees  have  exceeded  their  authority  f 

The  purchaser  ought  of  course  to  satisfy  himself  that  the  title 
of  the  trustees  is  such  as  he  ought  to  accept.    If  it  should  afterwards 


! 


(a)  Forbes'  Trs.  v.  Mackintosh^  15 
June  1822,  1  S.  535 ;  Kelly  v.  Mac- 
indoe,  6  Mar.  1858,  20  D.  773. 

(h)  10  &  11  Vict.  cap.  50,  §  3.  See 
Russell  V.  Mudie,  28  Nov.  1857,  20  D. 
125. 

(c)  Dunhp  V.  Crawford^  26  May 
1849,  11  D.  1063 ;  25  Jan.  1850,  12 
D.  518;  Hope  v.  Hamilton,  1  July 
1851, 13  D.  1268 ;  WaddeU  v.  Pollock, 
19  June  1828,  6  S.  999 ;  Broum  v, 
Cheyne,  6  Dec.  1833, 12  S.  176.  If,  in 
a  suit  to  enforce  specific  perf onnance 
of  a  contract  of  sale,  the  Court  of 
Chancery  is  of  opinion  that  the  objec- 
tions to  the  trustee^B  title  are  bad  (al- 
though in  a  popular  senae  it  might  be 


called  a  doubtful  title),  the  Court  will 
compel  implement.  **  It  is  true,"  said 
Sir  J.  Romilly,  M.R.,  in  Wrigley  v. 
Sykes,  21  Beav.  337, 25  L.  J.  Ch.  458, 
*^  that  this  Court  will  not  compel  a  pur- 
chaser to  take  a  doubtful  title ;  but  if 
the  Court  is  of  opinion  that  the  title 
at  law  is  clear,  and  that  the  contract 
is  dear,  the  Court  is  bound  so  to  de- 
cide: it  cannot  speculate  upon  the 
question,  whether  any  other  Court 
would  come  to  an  opposite  or  oontraiy 
conclusion.**    (25  L.  J.  Ch.  460.) 

{d)  See  Hamilton  v.  Bridges,  28 
Jan.  1832,  10  S.  262 ;  Higginbotham 
V.  Clyde  Trs.,  27  June  1843,  5  D. 
1367, 
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appear  that  their  title  was  defective,  the  purchaser  is  in  no  worse 
position  than  if  he  had  bought  on  an  ex  facie  good  title  from  a 
proprietor  in  his  own  right.  He  has  his  recourse  against  the 
trustees  (a)  ;  or,  if  that  be  excluded  by  the  terms  of  the  warrandice, 
he  may  enforce  his  claim  against  the  trust  estate,  or  against  the 
beneficiaries  amongst  whom  the  proceeds  of  the  sale  have  been 
divided  (b\  In  the  next  place,  a  purchaser  from  trustees  must  not 
only  ascertain  that  they  have  a  title,  but  also  that  they  are  clothed, 
either  expressly  or  by  implication,  with  a  power  of  disposal  of  the 
subjects  in  question ;  and  if  he  is  led  into  an  ineffectual  purchase 
through  neglect  of  this  obvious  precaution,  it  is  but  just  that  the  loss 
should  fall  on  him  rather  than  upon  beneficiaries,  who  have  taken 
no  part  in  the  transaction  (c).  It  would  seem  that  a  bona  Jide 
purchaser  at  a  sale,  under  statutory  powers,  is  exempt  from  UabiUty 
to  eviction  on  any  objection  to  the  proceedings  not  appearing  ex 
facie  of  his  title  (d). 

The  next  question  for  the  consideration  of  an  intending  pur-  Purchaser 
chaser  is,  whether  the  sale  is  matter  of  express  direction  in  the  tain  whether 
trust  deed ;  or  optional ;  or  conditional  upon  the  necessity  that  may  ate^iut^y  or 
exist  of  providing  funds  for  payment  of  the  truster^s  debts.    An  ex-  °°^  ^  °^  ^* 
press  or  implied  direction  to  sell  ext^ludes  the  possibility  of  doubt 
as  to   the  trustee's   power  ;    but  a  power  depending  upon  cir- 
cumstances is  a  more  doubtful  title,  and  imposes  upon  the  pur- 
chaser the  duty  of  inquiry  as  to  the  necessity  for  the  sale.    With 
regard  to  the  extent  to  which  the  purchaser's  title  is  liable  to  be 
affected  by  extrinsic  circumstances — as  to  the  nature  of  the  inquiries 
which  he  is  entitled  to  make,  and  the  degree  in  which  the  estate 
will  be  bound  by  the  statements  of  the  trustee  in  answer  to  such 
inquiries — our  reports,  imfortunately,  give  little  or  no  information. 
But  a  distinction  has  been  recognised  by  English  jurists,  which 
appears  to  be  well  founded,  and  will  probably  be  ultimately  found 
to  afford  a  basis  for  the  authoritative  settlement  of  the  questions 
here  referred  to.    The  distinction  is  this :  if  the  settlor  direct  a  Purehaaer 
sale  for  pajrment  of  debts  in  the  event  of  a  deficiency  of  personal  to  inquire 

whether  Sale 
necessary ; 

(a)  See  TJumas  v.  Walker's  Trs.,  (c)  Mags,  of  Airdrie  v.  Smithy  13 

4  Dec.  1832,  11  S.  162.  July  1860,  12  D.  1222. 

(h)  Bald  y.  Globe  Insurance  Co.,  17  (d)  Hamilton  v.  Chancellor^  13  Nov. 

Pec.  1847,  10  D.  289.  1833,  12  S.  23, 

z 
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imlefls  Power 
18  oon^tioiiAl 
on  neoessity. 


Sale  in  excess 
of  Power. 


estate,  a  general  power  of  sale  is  held  to  be  implied ;  the  direction 
being  supposed  to  be  added  for  the  gnidance  of  the  tmstees,  with 
reference  to  the  circumstances  in  which  they  are  to  execute  the 
power  that  is  given  to  them  by  implication.  As  in  this  case  there 
is  no  condition  in  the  trustee's  title,  it  is  held  that  the  purchaser, 
who  has  not  the  means  of  examining  the  trust  accounts,  is  not  to 
suffer  prejudice,  should  it  be  proved  eventually  that  the  sale  was 
unnecessary.  The  general  opinion,  therefore,  is,  that  the  purchaser 
is  entitled  to  rely  on  the  assurance  of  the  trustee  that  a  necessitjr 
for  the  sale  has  arisen  (a).  But  if  the  trustees  have  only  a  power 
of  sale  in  the  event  of  a  deficiency  of  personal  estate,  then  such 
power,  when  given  per  expreeeumy  is  held  to  be  qualified  by  the 
condition  annexed  to  it ;  and  the  purchaser  must,  at  his  peril,  ascer- 
tain that  circumstances  have  emerged  to  warrant  the  execution  of 
the  power  (b). 

A  purchaser  is  clearly  not  bound  to  ascertain  whether  the  pro- 
perty offered  to  him  is  in  excess  of  what  will  be  sufficient  to  answer 
the  purposes  of  the  trust ;  for  the  validity  of  a  sale  cannot  be  sap- 
posed  to  depend  upon  the  issue  of  an  accounting  (c).  However,  if 
the  trustees  insist  on  selling,  in  manifest  excess  of  the  required  smn, 
they  may  be  restrained  in  Scotland  by  interdict,  at  the  instance  of 
the  beneficiary  (ci),  and  in  England  by  injunction  («).  Where  a 
power  of  sale  is  given  for  the  purpose  of  enabling  the  trustee  to  pay 
off  debts,  it  has  been  justly  held,  in  the  case  of  the  executaon  of 
such  a  power  long  after  the  testator^s  death,  that  the  lapse  of  time 
is  a  circumstance  that  ought  to  put  the  purchaser  on  his  gnard,  and 
lead  him  to  suspect  the  non-existence  of  Habilities ;  for  it  is  unlikely^ 
if  there  had  been  any,  that  the  creditors  would  have  allowed  the 
sale  to  be  deferred  (/).  But  if  the  power  is  to  raise  funds  for  the 
payment  of  legacies,  or  provisions  prestable  at  majority  or  marriage, 
the  necessity  of  a  sale  does  not  occur  until  the  arrival  of  the  period 
of  payment.  In  such  cases,  accordingly,  postponement  of  the 
execution  of  a  power  is  not  necessarily  a  ground  of  suspicion,  and 
would  not  put  the  purchaser  upon  a  strict  inquiry. 

(a)  Lewin,    Tr.,  4th   Ed.  807-8;  (c)  Spalding  Y,ShaliMT,\Y emM^- 

Shaw  V.  Borrer,  1  Keen,  569.  (d)  Pender  v.  Ferguson,  17  Jfor- 

(6)  Culpepper  v.  Aston,  2  Ch.  Ca.  1831,  10  S.  19. 

221 ;  Dike  v.  Rick's  Cr.,  Car.  836  ;  («)  Lewin,  Tr.,  4th  Ed.  801. 

Lewin,  supra.  (/)  PUrce  v.  Scott,  1  Y.  &  C  267. 
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It  has  been  thought  that,  in  the  case  of  a  purchase  from  trustees  Effect  of  con* 
possessing  on  a  personal  title,  the  taking  of  infeftment  on  an  open  chaser's  inieft- 
precept  for  infefting  the  trustees  in  trtistfor  uses  and  purposes^  and 
their  assignees,  might  not  tend  to  affect  the  purchaser's  title  with 
the  conditions  of  the  trust.  But  this  view  appears  to  be  erroneous  (a). 
Since  the  abolition  of  the  precept  of  sasine,  the  question  is  no  longer 
of  practical  importance. 

To  obviate  doubts  or  questions  as  to  the  competency  of  the  sales  under 
exercise  of  powers  of  sale,  it  is  not  unusual  in  the  case  of  trusts  for  \^i^^^^ 
creditors  to  take  the  title  of  the  trustee  in  the  form  of  a  disposition  ^^'^' 
qualified  by  a  back-bond  or  declaration  of  trust.     Until  the  title- 
deed  is  recorded  for  infeftment,  the  property  is  safe  from  the  dili- 
gence of  adjudging  creditors  of  the  trustee,  as  they  could  only  take 
tantum  et  tale  (b) ;  and  although  the  estate  might  be  carried  off  by 
a  sequestration,  yet,  as  the  risk  is  slight  where  the  trustee  is  a  re- 
sponsible person,  it  is  desirable  to  take  the  conveyance  in  this  form 
for  the  sake  of  enabling  the  trustee  to  offer  a  title  to  purchasers 
which  is  entirely  free  from  latent  objections  (c).    Before  granting 
a  conveyance  to  the  purchaser,  the  title  of  the  trustee  should  be 
put  upon  record,  which  will  have  the  effect  of  protecting  the  for- 
mer from  any  future  claim  relative  to  the  administration  of  the  pur- 
poses of  the  trust. 

As  to  purchases  from  heritable  creditors  vested  with  powers  of  Purchases 
sale,  these  are  safe  from  challenge  if  the  bond  is  regular,  and  the  seUing  under 

a  I^ower* 

requisites  of  the  Heritable  Securities  Acts  have  been  complied 
with.  The  purchaser  is  bound  to  ascertain  that  the  usual  intima- 
tion and  advertisements  have  been  made. 

n.  Assuming  the  Sale  to  have  been  within  the  Powers  of  the  Trustee^ 
is  the  Purchaser  bound  to  see  to  the  Application  of  the  Price  f 

That  words  exempting  trustees  from  the  necessity  of  seeing  to  No  authority 
the  application  of  purchase-money  have  been  adopted  as  a  matter  pLchaae^^ 

liable  when 
Price  misap- 
(a)  Cockbum  v.  Cameron^  4  June         (c)  SomervUle's  Trs.  v.  Red/earn^  1   plied. 

1836, 14  S.  891 ;  BeU's  Pp.  §  877.  June  1813, 1  Dow,  60 ;  revg.  M.  "Pens. 

(6)  Maedowal  v.  RusaeU,   6    Feb.  &  Real,"  No.  8 ;   M'CvhUn  v.  Fer- 

1824,  2  S.  682 ;  Thomson  v.  Douglas,  guson,  1715,   M.    10215 ;    Brugh   y. 

Heron,  ^  Co.,  1786,  M.  10229 ;  Preston  Forbes,  1715,  M.  10213,  and  cases  in 

T.  DundonalcPs  €r,,  M.  *^  Personal  and  M.  voce  '^  Personal  &  Real ;"  Dewar^ 

Real,"  No.  2.  1792,  Bell's  ^yo  Ca.  641^ 
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owes  no  du 
to  theBeiii 
cUry. 


"1 


English  doc- 
trine. 


of  nsnal  style  in  trust  conveyances  for  sale,  may  be  thought  to 
argue  some  doubt  as  to  the  safety,  under  all  circumstances,  of  pur- 
chasers paying  to  the  trustee  on  his  own  receipt.  But  the  fact  that 
no  precedent  is  to  be  found  among  the  decisions  of  the  Court  of 
Session  for  fixing  liability  on  a  bona  Jide  purchaser,  in  respect  of 
misappropriation  of  the  price  (a) — ^when  contrasted  with  the  mass  of 
decisions  in  England  (6),  where  the  purchaser's  liability  depends 
upon  the  terms  of  the  power  of  sale,  seems  sufficient  to  negative  the 
supposition  of  any  such  liability  existing  under  the  law  of  this 
country.  It  is  clear,  that  unless  the  interests  of  the  creditors  or 
other  beneficiaries  are  protected  in  the  infeftment  taken  upon  the 
purchaser's  title,  the  purchaser  cannot  incur  responsibility  to  them 
on  the  footing  that  their  interests  affect  the  lands  (c).  But  it 
appears  to  us  that  it  is  only  through  the  lands  that  the  purchaser 
can  be  reached  in  a  question  with  a  beneficiary.  Personally  he  is 
under  no  obligation,  and  has  incurred  no  liability.  If  a  settlor 
empowers  his  trustees  to  change  the  investments  of  his  succession, 
in  so  doing  he  virtually  disconnects  the  legal  estate  from  the  par- 
poses  of  the  trust,  and  we  do  not  see  how  a  purchaser  can  be 
liable  to  the  beneficiaries  in  respect  of  the  misapplication  of  the 
price  of  that  estate.  The  price  alone  is  available  to  the  benefit 
ciaiy  as  a  security,  and  in  the  same  degree  as  the  land  for  which  it 
forms  the  surrogatum.  In  those  exceptional  cases  in  which  lands 
may  be  reclaimed  from  a  bona  Jide  purchaser  (as  where  the  pur- 
chaser has  been  deceived  as  to  the  nature  of  the  title),  he  will  be 
entitled  to  retain  profits  received  and  consumed  (ef). 

The  principles  upon  which  the  Court  of  Chancery  (e)  has  pro- 
ceeded in  determining  the  liability  of  purchasers,  seem  to  be  in- 


(a)  See,  however,  Steven^  GUn^ 
Currie,  ^  Fleming,  19  Feb.  1811,  F.C. 

(5)  See  a  smnmarj  of  them,  occu- 
pying 30  pages  of  Mr  Lewin^s  Treatise, 
pp.  430-460. 

(c)  Macdonald  v.  Place,  24  Feb. 
1821,  Hume,  544  ;  Colder  v.  Stewart, 
18  Nov.  1806,  Hume,  440 ;  Campbell 
V.  Campbell,  12  Feb.  1811,  Hume,  444. 

((£)  Cleghom  v.  ElUott,  10  June 
1842,  4  D.  1389 ;  Hamilton  v.  Chan- 
cellar,  18  Nov.  1833,  12  S.  22 ;  and 
see  Diet,  voce  Bona  fide  Consumption. 


(e)  If  tmstees  are  ezpreaBly  em- 
powered to  give  receipts,  that  reUeves 
the  purchaser  from  all  ooncem  with 
the  application  of  the  price  (see  W. 
&  T.  L.  Ca.  50).  The  difficulty  arises 
where  there  is  no  such  authority.  The 
leading  case  is  Elliot  v.  Merryman, 
Bam.  78,  2  Atk.  4,  where  three  pro- 
positions were  laid  down  by  the 
Master  of  the  Bolls  (Hon.  J.  Yemey), 
which  are  admitted  to  be  the  basis  of 
the  English  law  on  the  subject.  These 
are,  (1)  That  a  purchaser  of  personalty 
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consistent  with  the  theory  of  Scotch  law  as  to  the  relation  between 
trustee  and  beneficiary.  To  explain  this,  it  is  only  necessary  to 
observe,  that  in  the  case  of  trusts  created  for  pajrment  of  debts  not 
specified,  or  for  payment  of  debts  and  legacies,  the  rule,  as  laid  down 
by  Lord  Lyndhurst  in  Forbes  v.  Peacock  (a),  and  more  precisely 
by  Lord  St  Leonards  in  StronghiU  v.  Anstey  (6),  is,  that  the  pur- 
chaser should  in  no  case,  in  the  absence  of  fraud,  be  bound  to  see  to 
the  application  of  the  money  raised ;  for  the  transaction  is  not  to  be 
hung  up  until  all  claims  against  the  estate  are  settled.  But  in  the 
case  of  a  simple  trust  for  sale  to  divide  the  proceeds  between  cer- 
tain beneficiaries  named  in  the  deed,  then,  as  there  is  no  continuing 


is  not  responsible  for  the  misapplica- 
tion of  the  purchase-money,  except  in 
cases  of  fraud ;  (2)  That  when  real 
estate  is  devised  to  trustees,  upon  trust 
to  sell  for  payment  of  debts  generally, 
the  purchaser  is  not  bound  to  see  to 
the  application  of  the  price ;  (3)  Where 
the  trust  is  for  payment  of  certain 
debts  to  debtors  mentioned  specifically, 
80  that  there  is  no  necessity  for  post- 
poning the  distribution  of  the  pur- 
chase-money, the  purchaser  is  bound 
to  see  that  it  is  rightly  applied. 

The  3d  rule  is  in  viride  ohservantia, 
and  is  applicable  not  only  to  trusts 
inter  vivos  for  payment  of  specified  or 
scheduled  debts,  but  also  to  the  case  of 
a  trust  for  payment  of  legacies  or 
annuities,  where  (assuming  that  the 
personal  estate  is  sufficient  to  meet 
the  settlor^s  general  liabilitieB)  there  is 
truly  nothing  more  than  a  trust  for 
immediate  distribution  (Johnson  v. 
Kennett,  3  My.  &  K.  630 ;  Horn  v. 
Horn,  2  S.  &  S.  448). 

The  2d  rule  was  established  in  its 
generality  (and  so  as  to  include  trusts 
for  payment  of  legacies)  by  StronghiU 
V.  Anstey,  as  mentioned  in  the  text. 
It  is  immaterial  whether  there  is  an  ex- 
press trust  for  sale  or  merely  a  charge 
upon  the  lands.  This  was  authorita- 
tively settled  by  the  decisions  of  Lord 
Langdale  in  Shaw  v.  Borrer,  1  Keen, 
559,  and  afterwards  of  Lord  Cottenham 
in  Ball  v.  Harris,  4  My.  &  Cr.  264. 


The  1st  rule  is  founded  on  the 
principle,  that  as  the  executor  is 
charged  with  the  payment  of  the  debts 
of  the  testator  in  a  due  course  of  ad- 
ministration, personalty  cannot  be  im- 
mediately distributed ;  and,  as  already 
observed,  the  purchaser  is  not  to  be 
subjected  to  a  contingent  and  uncer- 
tain liability  {Ewery,  Corbet,  2  P.  W. 
148 ;  Andrew  v.  Wrigley,  4  Br.  C.  C. 
136;  and  the  more  recent  cases  of 
Miles  V.  Damford,  2  De  G.  M*N.  &  G. 
641,  and  Haynes  v.  Forshaw,  11  Hare, 
93).  *^But  personal  estate  may  be 
clothed  with  such  a  particular  trust, 
that  it  is  possible  the  Court  in  some 
cases  may  require  a  purchaser  of  it  to 
see  the  money  rightly  applied*'  (per 
the  M.  R.  in  Elliot  v.  Merryman, 
supra). 

(a)  Forbes  v.  Peacock,  1  Phil. 
717. 

(b)  StronghiU  v.  Anstey,  1  De  G. 
M.  &  G.  653,  confirming  Pagey,  Adam, 
4  Beav.  429,  where  Lord  Langdale 
intimated  an  opinion  that  the  distinc- 
tion formerly  taken  between  legacies 
and  annuities  was  untenable.  Strong- 
hiWs  case  is  chiefly  important  from 
Lord  St  Leonards'  emphatic  repudia- 
tion of  the  doctrine,  that  the  Court 
might  inquire  whether  there  were  or 
were  not  debts  due  at  the  testator's 
death.  The  purpose  of  payment  of 
debts  is,  in  fact,  the  only  intelligible 
criterion  of  liability. 


Purchasers 
oaly  liable  to 
see  to  applica- 
tion, in  the 
case  of  a  Trust 
for  immediate 
distribution 
amongst  par- 
ties named  in 
the  Settlement 
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tmst  tending  to  interfere  with  the  immediate  payment  of  the  money 
to  the  parties  beneficially  interested,  it  is  held  that  the  purchaser  is 
charged  with  the  duty  of  protecting  their  interests,  and  that  they 
have  a  right,  as  equitable  proprietors,  to  claim  the  money  from  him. 
Argument         By  the  law  of  Scotland,  on  the  other  hand,  the  trustee  is  vested 

from  the  mttture       ,  . 

of  the  Benefi-    with  the  fuIl  legal  title  to  the  property  as  disponee,  and  the  bene- 

in  SooUaDd.  ficiary  has  only  tijue  crediti  or  personal  right  of  action  against  the 
trustee,  which  does  not  carry  with  it  the  right  of  sueing  the  debtors 
of  the  trust  estate,  or  entitle  the  beneficiary  to  grant  a  dischai^ 
Such  being  the  case,  it  is  thought  that,  as  the  beneficiary,  even 
under  a  trust  for  immediate  distribution,  is  not  in  a  position  to 
demand  payment  from  the  purchaser,  neither  is  the  purchaser 
bound  to  recognise  his  interest  in  the  transaction ;  but  is  bound 
only  to  pay  to  the  trustee  with  whom  he  contracts. 

EzcopUons.  It  is  doubtful,  however,  whether  sums  advanced  by  a  purchaser 

to  a  trustee,  on  the  faith  of  the  sale  being  afterwards  completed, 
would  be  good  payments  in  a  question  with  the  beneficiary ;  snch 
advances  not  being  made  on  the  security  of  the  trust  estate  (a).   And 

Fnnd  or  con-    if  a  purchaser  connive  at  the  malversation  of  the  price,  or  become  a 

nivance  on  the  i.        i      .  <>    i  i     •       i 

part  of  the  Pur-  party  to  any  arrangement  for  the  mvestment  of  the  proceeds  m  the 

chaser* 

name  of  an  individual  trustee  (6),  or  go  into  the  transaction  in  the 
knowledge  of  a  latent  trust  inconsistent  with  the  title  (c),  we  may 
assume  that  he  would  be  liable  to  pay  over  again,  on  the  analogy 
of  the  cases  as  to  payment  of  trust  debts  to  an  executor  wo  no- 
mine. The  observations  of  Lord  Stair,  as  to  the  liability  of  singular 
successors  for  the  fr^iUdulent  acts  of  their  ancestor,  ought  to  be  con- 
clusive of  the  main  question.  ^'  Fraud,'*  he  observes  (c2),  ^^  being 
of  a  criminal  nature,  it  is  not  relevant  against  singular  successors, 
not  partakers  of  the  fraud,  but  only  against  the  committers  of  the 
fraud,  and  those  representing  them,  especially  as  to  feudal  rights; 
for  so  it  is  expressly  provided  by  the  fore-mentioned  statute  (e) ; 

(ai)  Gordon  v.  Anderson,  1748,  M.  (c)  Langy,  Mag.  of  Dumbarton,  29 

16203,  6583,  Elch.  Trust,  No.  14.  June  1813,  F.  G. 

(b)  Taylor  v.  Forbes  ^  Co.,  14  Dec.  (d)  Stair,  4,  40,  21. 

1830,  4  W.  &  S.  444,  revg.  6  S.  786  ;  (e)  1617,  c.  12.    The  statute,  how- 

Barrett  v.  Duncan,  14  Dec.  1881,  10  ever,  only  applies  to  the  case  where 

8. 128;  Tail  v.  Kay,  1779,  M.  2142 ;  prescription  has  run  on  the  fraudulent 

Alison  V.  Fairholme,  1765,  M.  16182 ;  act. 
and  see  the  Chapter  on  Liability. 
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the  reason  whereof  is  to  sectire  land  rights,  and  that  purchasers  be 
not  disappointed ;  and  therefore  no  action  can  be  efifectoal  against 
them,  upon  the  fraud  of  their  authors,  unless  thej  were  accessory 
thereto,  at  least  by  kaowing  the  same  when  they  purchased;  but 
supervenient  knowledge  will  not  prejudge  them." 

In  sales  by  heritable  creditors,*  provision  has  been  made  by  stataiory  Di»- 
statute  for  securing  purchasers  against  double  distress  for  the  price  ohasen  from 
of  the  subjects ;  it  being  enacted  (a),  that  the  creditor,  upon  receipt  diton. 
of  the  price,  shall  be  boimd  to  consign  the  surplus  which  may  re- 
main after  deducting  his  debt,  with  interest  and  expenses,  and 
after  paying  all  previous  incumbrances  and  the  expense  of  discharg- 
ing the  same,  in  one  or  other  of  the  Banks  in  Scotland  incorporated 
by  Act  of  Parliament  or  Boyal  Charter,  or  in  a  branch  of  any  such 
bank,  in  the  joint  names  of  the  seller  and  purchaser,  for  behoof  of 
the  party  or  parties  having  best  right  thereto.  And  it  is  further 
enacted  (6),  that  upon  a  sale  being  carried  through  in  terms  of  the 
Act,  and  upon  consignation  of  the  surplus  of  the  price,  the  disposi- 
tion by  the  creditor  to  the  purchaser  shall  have  the  effect  of  com- 
pletely disencumbering  the  lands  and  others  sold  of  all  securities  and 
diligences  posterior  to  the  security  of  such  creditor,  as  well  as  of  the 
security  and  diligence  of  such  creditor  himself.  Corre^nding 
provisions  in  relation  to  judicial  sales  at  the  instance  of  creditors 
or  of  apparent  heirs,  were  incorporated  with  the  Bankruptcy  Act  (c) 
and  the  Judicial  Procedure  and  Securities  Act  of  1856  {d)» 

A  purchaser  from  an  heritable  creditor,  or  trustee  for  creditors,  Consei^ueiice 
paying  the  surplus  funds  into  the  hands  of  the  exposer  («),  does  so  the  ilxposer. 
at  his  own  risk ;  for  he  is  bound  either  to  settle  extrajudicially  with 
the  other  secured  creditors,  or  to  consign  the  balance  in  terms  of  the 
statutes  (/).  However,  a  purchaser  will  not  be  justified  in  con- 
signing the  portion  of  the  price  which  is  applicable  to  the  payment 
of  the  debt  of  the  exposer ;  and  it  would  seem,  that  if  he  consigns 

(a)  10  &  11  Vict.  cap.  60,  §  8.  StirUng,  U  Mar.  1848,  8  D.  1261,  per 

(6)  Ibid.  §  9.  Lord  Ivory. 

(c)  19    &    20  Vict.    cap.    97,  §         (/)  See  E.  o/Dunmore  v.  Dickson, 
113.  2  Dec.  1881,  13  S.  116;  Steven  v. 

(d)  19  &  20  Vict.  cap.  91,  §  2.  Glen,  19  Feb.  1811,    F.    C.  ;   Fat- 
(c)  M^Lane  v.  Robertson,  29  Nov.      coner  y,  M'Intyre's  Tr.,  30  Nov.  18U, 

1825,  4  S.  232  ;  Crawford  v.  Walker,      overruling    MiddUton    v.    Falconer, 
31  Jan.  1827,  6  S.  259;   WUson  v.      1756,  M.  1363. 
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rashly,  he  will  be  liable  in  legal  interest  for  the  time  during  whicli 
payment  has  been  withheld  (a).  Before  payment  of  the  sniplus, 
the  purchaser  may  insist  for  a  decree  declaring  the  snbjects  to  be 
freed  and  disburdened  of  the  debt.  He  is  not,  however,  entitled 
to  a  discharge  from  the  postponed  creditors ;  who,  on  the  other  hand, 
are  not  entitled  to  insist  in  their  security  to  any  other  effect  tbn 
that  of  recovering  the  surplus  proceeds  of  the  sale  (b). 

Section  in. 

OP  PURCHASES  OF  TRUST  PROPERTY  BY  TRUSTEES. 

In  order  to  the  full  development  of  the  rule  of  law,  which  pro- 
tects trust  property  from  appropriation  by  persons  entrusted  with 
the  execution  of  powers  of  sale,  we  shall  consider,  ^r«^  the  extent 
of  the  disability ;  secondly y  the  nature  of  the  remedy. 

I.   Who  are  disquaUfied  for  purchasing  Trust  Property  f 

Trustee  cannot  The  leading  rule  on  this  subject  may  be  deduced  from  equitable 
fltabie'^Miw-  considerations  of  a  very  general  nature,  such  as — ^that  persons 
e^teT*    the    standing  in  a  relation  of  confidence  towards  others  ought  not  to  be 

allowed  to  engage  in  any  transaction  whereby  the  interests  of  their 
constituents  are  put  in  jeopardy.  Speaking  generally,  we  may  say 
that,  at  common  law,  a  trustee  for  sale  (that  is,  any  person  exposing 
for  sale  property  not  his  own)  is  disqualified  from  becoming  a 
purchaser  for  his  own  benefit  (c),  whether  the  property  consists  of 
heritable  subjects  (ci),  or  of  corporeal  moveables,  such  as  ships  (e), 
or  of  assignable  rights,  such  as  debts  (/)  or  shares  (g) ;  whether  the 


(a)  Campbell  v.  CuUen^  13  July 
1849, 11  D.  1354. 

(6)  WUsm  Y.  Stirling,  14  Mar.  1843, 
8  D.  1261 ;  Young  v.  Grierson,  19 
July  1849,  11  D.  1482. 

(c)  York  Buildings  Co,  v.  Mackensie, 
1793,  M.  16212,  18867,  revd.  13  May 
1795,  3  Pat.  878 ;  8  Br.  Par.  C.  42 ; 
Brisbane's  Trs.  v.  Crawford,  3  Feb. 
1826,  4  S.  422;  Jeffrey  v.  Aiken,  16 
June  1826,  4  S.  722 ;  Churlay's  Trs, 
V.  Kerr,  6  June  1857,  19  D.  789 ;  and 


see  Aberdeen  Ry,  Co.  v.  Biaikie,  ,19  Not. 
1851,  14  D.  66,  revd.  20  July  1864, 
1  M'Q.  461. 

(d)  York  Buildings  Co.  v.  Macken- 
»«,  J^ffr^  ▼•  Aiken,  supra,  etc. 

(e)  EUas  v.  Blacky  9  July  1866, 18 
D.  1225. 

(/)  Thorbum  v.  Martin,  8  Mj 
1853,  15  D.  845 ;  MackeOar  v.  Bd- 
main,  8  Mar.  1817,  19  F.  C.  320. 

(g)  Gourlay's  Trs.  r.  Kerr,  ubi 
supra. 
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purchase  be  made  by  bargain  (a),  or  at  a  public  auction  (b) ;  in  his 
own  name,  or  through  the  intervention  of  another  (c) ;  for  himself, 
or  as  the  representative  of  parties  interested  in  the  estate  (d) ;  by  his 
own  authority,  or  with  the  sanction  of  his  co-trustees  (e).  It  is 
assumed  that  the  motives  of  parties  engaged  in  such  transactions 
are  expressed  in  the  maxim  of  political  economy — Emptor  emit 
quiim  minime  potest^  venditor  vendit  quhm  maaime  potest ;  and  such 
conflicting  motives  ought  to  have  no  place  in  the  mind  of  a  trustee. 

In  one  of  the  most  recent  cases  relating  to  transactions  of  f^^^^ 
profit  between  trustees  and  their  constituents,  Lord  Brougham  *"^°*^™" 
begins  by  observing,  "  I  also  arrive  at  exactly  the  same  conclusion 
with  my  noble  and  learned  friend  (Lord  Cranworth),  that  the  law 
of  Scotland  differs  in  no  respect  from  the  law  of  England  upon  this 
matter,  as  to  which  it  is  very  important  to  have  it  understood,  that 
there  is  reaQy  no  difference  between  the  two  systems  of  jurispru- 
dence" (/).    Although  identical  in  principle,  yet,  as  regards  the  • 
mode  of  applying  the  principle,  it  may  be  questioned  whether  the 
two  systems  run  exactly  parallel.     On  this  account,  and  «s  the  de- 
cisions are  very  numerous,  we  have  thought  it  better  to  give  the 
reader  the  means  of  instituting  a  comparison  for  himself,  by  confining 
,   our  illustrations  of  English  law,  as  usual,  to  the  foot  of  the  page  (^). 


(a)  See  Browning  v.  Hamilton^  25 
May  1837,  15  S.  1004. 

(h)  York  Buildings  Co,  r,  Macken- 
zie^ Jeffrey  v.  Aiken^  vbi  supra;  Whyte's 
Trs,  V.  Burt,  13  Feb.  1851, 13  D.  679 ; 
Elias  V.  Black,  18  D.  1229. 

(c)  Jeffreys.  Aiken,  ubi supra;  An- 
dersofi  v.  Stewart,  18  Dec.  1814,  18 
F.  C.  108 ;  Taylor  r.  Watson,  20  Jan. 
1846,  8  D.  400 ;  Brown  v.  Burt,  23 
Dec.  1848, 11 D.  338. 

(d)  Maxwell  v.  Drummond's  Trs,,  21 
Jan.  1823,  2  S.  130;  Drysdale  v. 
Naime,  28  Jan.  1835,  13  S.  348. 

(e)  Thorbum  v.  Martin,  15  D.  852, 
per  Lord  Wood ;  Aberdeen  Ry.  Co,  v. 
Blaikie,  1  Macq.  473,  per  Lord  Cran- 
worth; Brisbane's  Trs,  v.  Crawford, 
3  Feb.  1826,  4  S.  422. 

(/)  Aberdeen  Ry,  Co,  v.  Blaikie,  1 
Macq.  477 ;  and  see  ibid,  p.  473-4,  per 
Lord  Cranworth. 


(g)  The  rule  laid  down  in  the  leading 
English  case  of  Fox  v.  Mackreth,  2  Br. 
C.  0.  400, 2  Cox,  320,  waa,  that  a  pur- 
chase- by  a  trustee  for  sale  from  his 
cestui  que  trust  (and  a  fortiori  a  pur- 
chase by  the  trustee  from  himself), 
although  he  may  have  given  an  ade- 
quate price  and  gained  no  advantage, 
shall  be  set  aside  at  the  option  of  the 
cestui  que  trust,  unless  (1.)  the  connec- 
tion between  them  appear  to  have  been 
completely  dissolved;  and  (2.)  that  all 
knowledge  of  the  value  of  the  property 
acquired  by  the  trustee  has  been  com- 
municated to  his  constituent  (Wh.  & 
T.  L.  Ca.  126).  "  It  is  founded  upon 
this: — ^that  though  you  may  see,  in  a 
particular  case,  that  the  trustee  has  not 
made  advantage,  it  is  utterly  impos- 
sible to  examine,  upon  satisfactory  evi- 
dence, in  ninety-nine  cases  out  of  a 
hundred,  whether  he  haa  made  advan- 
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The  leading  anthority  in  this  department  of  what  we  majr  be 
permitted  to  call  the  British  common  law,  is  the  celebrated  case  of 
the  York  Buildings  Co.  v.  Mackenzie  (a),  decided  on  appeal  from 
the  Court  of  Session.  The  grounds  of  this  action  were  well  adapted 
to  illustrate  the  perfectly  general  character  of  the  rule,  which  was 
there  laid  down  for  the  first  time ;  and  it  has  accordingly  become  a 
precedent  for  the  decision  of  a  host  of  analogous  cases  under  the 
English  and  Scotch  equitable  jurisdiction  (b).  The  respondent  in 
that  case,  while  filling  the  office  of  common  agent  in  the  sale  of  the 
Scotch  estates  of  the  York  Buildings  Company,  which  was  insolvent, 
purchased  a  portion  of  them  at  the  judicial  auction ;  and  though  he 
had  remained  in  possession  for  above  eleven  years  after  the  pm^ 
chase,  and  had  entirely  freed  himself  from  all  imputation  of  fraud, 
yet  the  Court  of  appeal  ordered  him  to  reconvey  the  property, 
holding  that  his  situation  as  common  agent  made  it  his  duty,  both 
to  the  company  and  their  creditors,  to  obtain  the  highest  price^-ni 
duty  which  could  not  be  fulfilled  if  he  became  a  purchaser  (c). 

The  manner  in  which  the  interest  of  a  purchasing  trustee 
may  be  brought  into  conflict  veith  his  duty,  is  explained  in  Lord 
President  McNeill's  opinion  in  a  recent  case  (cQ,  where  the  property, 
a  vessel,  was  bought  by  the  creditor  in  a  judicial  sale.  ^^  It  is  im- 
possible," he  observed,  "  to  say,  that  a  party  who  takes  the  manage- 
ment of  a  sale  of  property  so  implicitly  as  Black  did  through  Fine, 
had  not  a  fiduciaiy  character  in  reference  to  the  owner,  and  all 
parties  interested.     He  had  the  vessel  in  his  own  keeping,  and  had 


tage  or  not"  (per  Lord  Eldon  in  ex  parte 
Lacey^  6  Vee.  627). 

(a)  3  Pat.  878';  8  Br.  P.  Ca.  42. 

(5)  Per  Lord  Brougham  in  ^&erd^€n 
Ry.  Co.  V.  BlaiJde,  1  Macq.  478.  It 
appears,  however,  to  have  been  oonsi- 
dered  bj  some  of  the  English  jnrists 
that  snch  a  sale  might  be  sustained,  if 
it  were  clear  that  the  agent  had  dealt 
openly  with  his  oonstitaent  (see  Wh. 
&  T.  L.  Ga.  ISO) ;  the  principle  being, 
as  laid  down  by  Lord  Erskine  in  Low- 
ther  V.  Lowther^  13  Ves.  108,  "  that 
an  agent  to  sell  shall  not  convert  him- 
self into  a  purchaser,  unless  he  can 
make  it  perfectly  clear  that  he  fur- 


nished his  employer  with  all  the  knov- 
ledge  which  he  himself  poflseased.'^  I^ 
is  quite  well  settled^  as  Sir  E.  Sugden, 
L.C.,  remarked,  in  Murphy  y.  CSheOj 
that  it  is  not  necessary  to  prove  under- 
value ;  though  he  added,  *•*•  The  role  of 
the  Court  does  not  prevent  an  ag®^ 
from  purchasing  from  his  prindpBli 
but  only  requires  that  he  shall  da^ 
with  him  at  ann^s  length,  and  after  a 
full  disclosure  of  all  he  knows  with  re- 
spect to  the  property  "  (2  J.  &  Lat 
426). 

(c)  8  Pat.  393,  per  Lord  Thurlow. 

(d)  Elias  V.  Black,  11  July  1866, 
18  D.  1225. 
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it  in  his  power  to  bring  on  the  sale  tardily,  or  at  a  time  suitable 
to  himself.  I  do  not  say  that  he  did  so ;  but  he  had  it  in  his  power 
to  do  so.  He  suggested  the  valuators,  who,  although  acting  per- 
fectly honestly,  might  yet  have  opinions  in  regard  to  the  vessel 
favourable  to  him.  Reference  is  made  to  his  agent  when  he  had 
the  vessel  in  his  hands,  and  who  might  encourage  or  discourage 
people  from  bidding  at  the  sale."  His  Lordship  went  on  to  say, 
^^  But  if  Black  had  abstained  altogether  from  doing  anything  further 
tlian  setting  argoing  the  proceedings  by  bringing  the  summons  of 
sale,  it  is  not  very  easy  to  see  whether,  in  that  case,  it  might  not 
have  been  perfectly  legal  for  him  to  become  the  purchaser"  (a). 

It  will  be  proper  to  consider  how  far  this  su£r£restion  of  a  doubt  Whether  the 

X     xi-      -n        v!        i-  11  .    :..   .  1    illegality  of  the 

as  to  the  lilegaiity  or  a  purchase  by  a  trustee  or  party  to  judicial  transaction  de- 
proceedings  who  does  not  interfere  actively^  is  supported  by  pre-  cinsmnstance 
vious  authorities.  On  the  one  hand,  it  is  certain  that  the  counsel  ^j^asilriis- 
who  merely  signs  a  petition  for  a  warrant  of  sale  is  free  to  become 
a  purchaser  (6) ;  from  which  we  may  infer  that  persons  who  have 
no  duty  to  perform  to  the  owner  or  his  creditors,  and  no  means  or 
opportunities  of  gaining  an  advantage  through  their  position,  are 
excepted  from  the  rule.  The  case  of  Darling  v.  Adaimon  (c),  where 
a  purchase  by  the  husband  of  one  of  the  beneficiaries  was  sustained, 
is  similar.  Clearly  his  relations  with  the  trust  were  not  fidu- 
ciary, nor  does  it  appear  that  he  had  any  power  of  controlling  the 
sale.  It  is  held  in  England,  that  the  merely  nominal  position  of 
a  trustee  to  preserve  contingent  remainders  does  not  disqualfy  the 
party  from  purchasing,  the  estate  being  exposed  by  trustees  under  a 
different  appointment  (d).  But,  on  the  other  hand,  it  is  not  per- 
mitted to  an  heritable  creditor  to  become  a  purchaser  of  property 
brought  to  sale  under  a  power  in  his  bond  (e),  though  Lord  Mac- 
kenzie thought  that  he  might  apply  to  the  Court  for  the  appoint- 
ment of  a  judicial  manager  of  the  sale,  with  a  view  to  becoming  a 
buyer  (/).    The  obs^ations  of  Lords  Brougham  and  Cranworth, 

(a)  18  D.  1230.  (e)  Jeffrey  v.  Aiken,  16  June  1826, 

(h)  E.  of  Wemyss  v.  Montgomery,  4  S.  722 ;  Taylor  v.  WaUon,  20  Jan. 

25  Feb.  1824,  2  S.  Ap.  Ga.  8.  1846,  8  D.  400. 

(c)  DarlingY.Adamson,  8  Dec.  1888,  (/)  8  D.  406 ;  and  Bee  Drummondy. 
1  D.  218.  MaxweU,  21  June  1823,  2  S.  130.    In 

(d)  Sutton  y.  Jones,   15  Yes.  587;      England,  a  mortgagee,  with  a  |>otrer  o/" 
Naylor  y.  Winck,  1  S.  &  S.  567.  sale,  is  subject  to  the  same  diaquali' 
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in  the  two  cases  quoted  below  (a),  clearly  imply  that  the  disabilitf 
to  contract  with  their  constituents,  attaching  to  trustees  and  ma- 
nagers, is  not  obviated  by  their  remaining  neutral ;  because  it  is  tlie 
duty  of  such  persons  to  interfere  actively,  and  to  use  the  knov- 
ledge  acquired  as  trustee,  not  for  their  own  advantage,  but  forthe 
benefit  of  their  employers. 

The  Court  has  certainly  never  given  any  encouragement  to  the 
notion  that  evidence  of  the  trustee  having  actually  gained  an  advan- 
tage was  necessary  to  invalidate  the  purchase.  In  the  case  of 
Jeffrey  v.  Axken^  the  evidence  was  all  the  other  way ;  because  the 
property  was  bought  in  after  a  competition,  and  that  only  to  pievent 
the  lands  from  going  at  a  lower  price,  which  must  have  been  the 
result  had  the  creditor  not  offered  more.  There  was  no  imputatioD 
of  unfair  dealing,  and  the  Court  must  have  gone  on  the  principle 
that  a  trustee  cannot  be  the  purchaser  at  a  sale  under  his  own 
authority  (6).  In  Taylor  v.  Watson^  Lord  Jeffrey  observed,  that  the 
rule  was  so  peremptorily  fixed,  that  the  Court  should  not  be  tempted 
by  considerations  of  equity  to  unsettle  it.  ^^  It  is  now  presimptii 
juris  et  de  jure^  he  said,  ^^  that  where  a  person  stands  in  these 
inconsistent  relations  of  buyer  and  seller,  there  are  dangers;  and  it 
is  not  relevant  to  say,  that  it  is  impossible  there  could  be  any  in  the 
particular  case"  (c).  The  doctrine  thus  generally  stated  has  be^ 
affirmed  by  the  decisions  of  the  House  of  Lords  already  referred  to; 
and  as  it  is  obviously  impossible  to  demonstrate,  in  the  generahtj 
of  cases,  whether  the  terms  on  which  a  trustee  has  dealt  with  the 
estate  or  interests  of  his  constituents  have  been  the  best  attainable^ 


fication  as  a  trustee  (  Waters  v.  Groonij 
11  CL  &  Flu.  684 ;  Doumes  v.  Glaze- 
brook,  3  Mer.  200) ;  but  a  purchase  of 
the  reyersLon  or  ^^equitj  of  redemp- 
tion'^  from  the  proprietor  is  not  im- 
peachable on  equitable  gronnds,  for  the 
relation  between  the  parties  is  that  of 
contract  (^Knight  y.  Marjoribanks,  2 
Macn.  &  G.  10).  In  this  case  the  mort- 
gagee was  trustee  for  the  mortgagor  of 
other  property ;  but  Lord  Cottenham 
held  that  the  existence  of  the  fiduciary 
relation  could  not  affect  the  faimeas  of 
transactions  unconnected  with  the  sub- 
ject of  the  trust. 


(a)  HandUon  v.  Wright,  2  Aug. 
1842, 1  Bell,  591,  per  Lord  Brougham; 
Aberdeen  Ry.  Co.  y.  BJaUcU,  20  July 
1854,  1  Macq.  473,  per  Lord  Cnn* 
worth;  York  Buildings  Co.  v.  Mac- 
kenzie, 3  Pat.  398,  per  Lord  Lougb- 
borough.     1 

(6)  Jeffirey  y.  Aiken,  16  June  1826, 
4  S.  722,  as  explained  per  I^rd  FdI- 
lerton  in  Tayhr  y.  Watson,  8  P.  407; 
and  see  Lord  St  Leonards*  dictom? 
supra,  p.  362,  note. 

(c)  8  D.  407. 
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the  rale  has  been  established^  that  no  inqtiiiy  on  that  subject  will  be 
permitted  (a).    Besides,  if  a  trustee  were  permitted  to  come  forward     '       • 
openly  as  a  purchaser,  that  would  discourage  others  from  coming 
forward  against  so  formidable  a  competitor,  and  so  the  sale  would 
be  chilled  (ft). 

The  rule  which  prohibits  trustees  for  sale  from  becoming  pur-  J^^y^^top^c- 
chasers  is  applicable  not  only  to  those  whom  the  law  res^ards  as  tors,  Agents, 

^^  *'       ^  ^       ^  Auctioneers, 

trustees  virtute  officii^  as  trust  disponees  (c),  executors,  guardians,  ©to- 
and  judicial  factors,  but  to  all  who,  in  relation  to  the  transaction 
itself,  have  a  duty  to  perform  towards  the  beneficiary,  as  inter- 
dictors  (d)y  stockbrokers  («),  directors  of  banking  and  railway  com- 
panies (/) ;  the  agent  (g)  or  auctioneer  employed  to  effect  the  sale  (A) ; 
the  common  agent  in  a  judicial  sale  (t) ;  the  commissioners  (k)  and 
trustees  on  sequestrated  estates  (Q.  And  if  an  heir  of  entail, 
taking  advantage  of  the  provisions  of  the  42  Geo.  m.  cap.  116,  as 


(a)  Aberdeen  Ry.  Co,  v.  Blaikie,  1 
Macq.  472,  per  Lord  Cranworth.  See 
also  Fraser  v.  Hankey,  9  D.  423,  per 
Lord  Pr.  Boyle ;  and  York  Buildings 
Co.  v.  Mackenzie^  3  Pat.  395,  per  Lord 
Thurlow,  quoting  Lord  Haidwicke. 

(6)  Ex  parte  Lacey,  6  Ves.  629. 

(c)  Brisbane's  Trs,  v.  Crawford^  3 
Feb.  1826,  4  S.  422. 

(d)  Gillies  Y,  Maclachlan's  Beps,  11 
Feb.  1846,  8  D.  487. 

(e)  In  GillettY.  Pepper come^  3  Beay. 
78,  Lord  Langdale,  M.R.,  set  aside  a 
sale  of  canal  Bhares,  which  the  stock- 
broker who  was  employed  to  purchase 
them  had  bought  from  a  person  who 
was  truly  a  trustee  for  himself ;  for, 
said  his  Lordship,  ^^  where  a  man  em- 
ploys another  as  his  agent,  it  is  on  the 
faitii  that  such  agent  will  act  in  the 
matter  purely  and  disinterestedly  for  the 
benefit  of  his  employer,  and  assuredly 
not  with  the  notion  that  the  person 
whose  assistance  is  required  as  agent 
has  himself,  in  the  very  transaction, 
an  interest  directly  opposed  to  that  of 
his  principal "  (3  Beay.  83).  This  was 
the  case  of  an  agent  selling  to  his  con- 
stituent; btit  in  the  earlier  case  of 
Brookman  y.  Rothschild,  3  Sim.  153, 


Lord  Lyndhurst  set  aside  a  transac- 
tion in  which  the  late  Mr  N.  M.  Roths- 
child, when  employed  to  sell  20,000 
French  rentes,  had  taken  the  securities 
to  himself,  giving  credit  for  them-^so 
his  Lordship  held — ^at  the  fair  price  of 
the  day  ;  adding,  however,  that  the 
Court  must  maintain  the  principle  that 
an  agent,  if  he  accepts  the  employment, 
is  bound  to  sell,  and  is  not  at  liberty 
to  take  over  the  stock,  giving  credit 
for  the  price. 

(/)  r^rJum  v.  Martin,  8  July  1853, 

15  D.  845 ;  Aberdeen  Ry,  Co,  y.  Blaikie, 
20  July  1854,  1  Macq.  461. 

(g)  Gourlay's  Trs.  v.  JKcrr,  6  June 
1857,  19  D.  789.    Infra,  p.  67. 

(JO  Jeffrey  v.  Aiken,  16  June  1826, 
4  S.  722 ;  Cree  v.  Durie,  1  Dec.  1810, 

16  F.  C.  66. 

(0  York  Buildings  Co,  v.  Mackenzie , 
3  Pat.  378. 

(k)  19  &  20  Vict.  cap.  79,  §  120 ; 
Drew  V.  Paterson,  2  Dec.  1825,  4  S. 
259;  Mackellar  v.  Balmain,  8  Mar. 
1817,  19  F.  C.  320. 

(0  Id.  Stat.  §  120 ;  WhyU's  Tr,  v. 
Burt,  23  Dec.  1848,  11  D.  338;  13 
Feb.  1851,  13  D.  679  ;  Frasery,  Han- 
key,  13  Jan.  1847,  9  D.  415. 
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to  the  redemption  of  land-tax,  sell  a  larger  portion  of  the  estate  duu 
is  necessary  for  that  purpose,  or  become  the  purchaser  of  the  lands 
either  «tio  nomine  or  through  a  confidential  person,  the  sale  will  be 
reduced  (a) ;  and  the  reduction  may  even  be  enforced  at  the  instance 
of  succeeding  heirs  against  an  onerous  purchaser,  if  there  was  a 
manifest  excess  (b)* 

Parties  who  are  beneficially  interested  in  the  estate  are  & 
qualified  from  purchasing  at  an  auction  on  a  different  ground,  m, 
because  they  are  regarded  as  virtuaUy  occupying  the  position  of 
exposers,  and  are  consequently  not  entitled  to  raise  the  price  on 
bona  fide  purchasers  (c).  A  bankrupt  cannot  purchase  the  seques- 
trated estate  {d\  and  the  privilege  of  purchasing  is  enjoyed  b? 
creditors  only  in  virtue  of  the  statutory  declaration  to  that  effect  (t\ 
In  Darling  v.  Ad/imson  (/),  where  the  purchaser  was  the  husband 
of  one  of  the  beneficiaries,  the  purchase  was  objected  to  on  Ik 
ground  that  the  sale  had  been  carried  through  in  a  process  of  im- 
plement raised  by  the  beneficiaries;  but  the  sale  was  sustained. 
However,  in  the  more  recent  case  of  Faulds  v.  Corbet  (g\  it  w« 
held  that  a  sale  to  a  residuary  legatee  was  reducible  at  the  instance 
of  a  previous  bidder,  as  being  substantially  an  attempt  to  raise  the 
upset  price  by  one  who  was  in  reality  the  exposer  of  the  subjects. 

With  respect  to  sales  for  behoof  of  creditors,  the  capacity  to 
purchase  depends  partly  on  statute  and  partly  on  common  law.  i^ 
conmion  law,  creditors  selling  under  a  power  of  sale  (A),  or  in  » 
judicial  process  of  sale  (t),  have  been  held  disqualified,  and  the 
disability  has  not  been  removed  by  the  recent  statutes.  If  the 
exposing  creditor  is  a  corporation  or  a  trust,  the  trustees  or  cor- 
porators  are  precluded  from  bidding,  either  in  their  representative 
capacity  or  as  individuals  (A).     Under  the  late  Bankruptcy  Act(Oj 


(a)  Eliott  V.  WHson^  infra ;  Hamil- 
ton V.  Millar,  10  Dec.  1880, 9  S.  166. 

(6)  EUott  V.  WiUon,  9  Feb.  1826,  4 
S.  429 ;  affd.  2  Maj  1828, 3  W.  &  S.  60. 

(c)  Bell's  Pr.  §  131,  and  cases  there 
dted. 

{d)  Anderson  v.  Stewart,  18  Dec. 
1814,  F.  0. 

(e)  19  &  20  Vict.  cap.  79,  §  120. 

(/)  Darling  v.  Adamson,  8  Dec. 
1838,  1  D.  213. 


(g)  Fatdds  v.  Corbet,  26  Feb.  18W, 
21  D.  687. 

(A)  Taylor  v.  Watson,  20  M 
1846,  8  D.  40 ;  Jeffrey  v.  Aiken,  1« 
Jane  1826,  4  S.  722. 

(0  EUas  V.  Black,  9  July  1856, 18 
D.  1226- 

(fc)  MazweU  v.  Drummonds  2H»  ^^ 
Jan.  1823,  2  S.  130. 

(0  2  &  3  Vict.  c.  41,  §99. 
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Agents. 


which  declared  that  it  should  be  lawful  to  any  creditor  to  purchase 
estates  sold  in  virtue  of  its  provisions,  it  was  ruled  that  a  purchase 
bj  a  heritable  creditor,  who  held  a  security  over  the  lands,  was 
valid  (a).  The  present  Bankruptcy  Act  enacts  (6),  that  ^^  when  any 
estate  is  sold  publicly  by  virtue  of  this  Act,  it  shall  be  lawful  for 
any  creditor  to  purchase  the  same ;  but  the  trustee,  or  commissioners, 
or  adjudger,  selling  as  aforesaid  {c\  shall  not  be  entitled  to  pur- 
chase." The  29th  section  of  the  Personal  Diligence  Act  {d)  pro- 
vides, that  where  goods  are  sold  by  public  roup  under  the  authority 
of  the  Sheriff,  ^*it  shall  be  lawful  for  the  poinder  or  any  other 
creditor  to  purchase  the  same." 

It  may  be  doubted  whether  an  agent  is  disqualified  in  conse-  Disability  of 
quence  of  the  general  relation  subsisting  between  himself  and  the 
beneficiary,  or  if  the  disqualification  arises  only  from  his  being  em- 
ployed in  connection  with  the  sale.  Where  the  agent  is  himself 
the  vendor  («),  or  where  he  has  even  a  general  management, 'the 
purchase  is  clearly  illegal  (/).  If  the  employment  is  special,  and 
relates  to  an  entirely  different  matter,  there  can,  we  apprehend, 
be  as  little  doubt  that  the  agent  is  free  to  purchase.  A  more  diffi- 
cult case  is  presented  in  Drysdale  v.  Naime  (g).  The  agent  in  this 
case  was  trustee  under  a  voluntary  trust  disposition,  and  in  that 
capacity  had  made  large  advances  to  his  client.  After  her  death, 
a  creditor  holding  a  preferable  security  brought  the  property  to  sale 
under  a  power  in  the  bond.  The  trustee,  who  was  in  effect  a  post- 
poned creditor,  bought  in  the  estate  at  the  price  of  L.4600,  in 
order  to  preserve  his  security,  which  would  have  been  lost  if  the 
estate  had  been  sold  for  an  inadequate  price.  At  the  same  time,  he 
intimated  to  the  truster^s  heir-at-law  that  he  would  hold  himself 


(a)  Cruickshank  v.  WUHanu^  15 
Feb.  1849,  11  D.  614. 

(b)  §  120.  The  assigneeB  of  an 
English  bankrupt  cannot  purchase  the 
trust  property.  See  ex  parte  Chad- 
wick  and  ex  parte  Thwaites^  cited  in 
Montague  and  Ayrton  on  Bankruptcy, 
2d  Ed.  I.  829  and  328,  and  cases  cited 
in  Wh.  &  T.  L.  Ca.  I.  133.  Lord 
Eldon  doubted  whether  the  assent  of 
the  majority  of  the  creditors  would  va- 
lidate the  transaction  (ex  parte  Lacey, 
6  Yes.  628),   notwithstanding  Lord 


Hardwicke^s  decision  to  the  contrary  in 
Whelpdale  v.  Cookson,  1  Yes.  9,  5 
Yes.  682. 

(c)  See  §  112, 113. 

Id)  1  &  2  Yict.  cap.  114. 

(e)  Churlay's  Trs,  v.  jKcrr,  6  June 
1857, 19  D.  789. 

(/)  Thorbum  v.  Martin^  16  D.  849, 
per  Lord  J.  C.  Hope. 

(g)  Drysdale  v.  Naime,  28  Jan. 
1835, 13  S.  348.  See  Lowiher  v.  Low- 
thery  and  Murphy  v.  O'Shea^  stated 
supra,  p.  362. 
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accountable  for  anj  surplus  which  the  estate  might  ultimately  yield. 
No  decision  was  pronounced  on  the  merits  of  this  case ;  but  it  is  dear 
that  the  trust  remaining  in  the  purchaser  was  a  function  quite  distmct 
from  that  of  the  power  of  sale,  which  was  conferred  on  a  different 
partjy  and  in  relation  to  a  different  transaction.  Both  the  purchaser 
and  the  vendor,  however,  were  trustees  for  the  heir's  reversionair 
interest ;  and  as  no  profit  could  be  made  by  either  of  them,  we  do 
not  see  on  what  principle  the  transaction  could  be  condemned. 

If  the  trustee  has  been  authorized  by  the  truster  or  by  the  hesae- 
ficiaries,  being  sui  juris,  to  become  a  purchaser,  the  right  of  chal- 
lenge is  barred  (a) ;  and  on  similar  grounds,  it  would  appear  that  a 
purchase  from  the  beneficiary  himself  is  unobjectionable  (6)  ;  though 
it  must  be  admitted  that  this  branch  of  the  subject  has  not  been 
elaborated  by  our  Courts  with  the  same  care  as  it  has  been  in  Eng- 
land (c).  But  a  trustee  is  not  entitled  to  sell  to  his  co-trustee  und^ 
any'  circumstances ;  and  where  the  truster  retains  an  interest  in 
the  property,  as  in  trusts  for  payment  of  debts,  he  may  object  to  an 
offer  being  received  on  behalf  of  the  trustee,  although  the  credit<»s 
consent  (d). 

The  disability  has  been  held  to  be  obviated  by  the  resignation  of 
the  trustee  before  any  step  has  been  taken  to  carry  through  the  sale, 
on  the  ground  that  the  purchaser  is  then  no  longer  in  the  positicm 
of  having  a  duty  to  discharge  adverse  to  his  interest  as  purchaser  {e). 

Lordflhip  sostained  a  purchase  hj  & 
trustee  for  payment  of  debts  £ram  the 
benefidaiy,  on  the  ground  that  tbe 
sale  had  been  carried  through  by  tJie 
benefidaiy  himself,  without  the  actite 
interference  of  the  trustee  ;  adding, 
'^  A  trustee  may  buy  from  the  ceslrd 
que  trust,  provided  there  is  a  distinct 
and  dear  contract,  ascertained  to  be 
such,  after  a  jealous  and  scmpuloas 
examination  of  all  the  drenmstanoes, 
that  the  cestid  que  trust  intended  that 
the  trustee  should  buy ;  and  therc  is 
no  fraud,  no  concealment,  no  advan- 
tage taken  by  the  trustee  of  infoma- 
tion  acquired  by  him  in  the  character 
of  trustee." 

(d)  See  Lewin  on  Trusts,  4th  Ed. 
338. 

(e)  GUlies  v.  M'Lachlan,  8  D.  493, 


(a)  Fraser  v.  Hankey,  13  Jan.  1847, 
9  D.  415. 

(b)  Browning  v.  Hamilton^  25  May 
1837, 16  S.  999. 

(c)  See  Brisbane's  Trs.  v.  Crawford, 
3  Feb.  1826,  4  S.  422.  Loid  Eldon's 
judgments  on  this  point  do  not  exhibit 
that  degree  of  consistency  and  clear 
apprehension  of  prindple  that  usually 
characterized  his  decisions.  For  ex- 
ample, in  commenting  (in  ex  parte 
Lacey,  6  Ves.  627)  upon  Fox  v.  Mac- 
kreih^hord  Eldon  argued  that  the  judg- 
ment could  only  be  defended  on  the 
prindple  that  all  transactions  between 
trustee  and  beneficiary  were  forbidden 
while  the  relation  subsisted,  for  there 
was  no  reason  to  impute  unfairness  to 
Mackreth  in  the  transactions.  But  in 
Coles  V.   Trecothick,  9  Ves.  234,  his 
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Accordingl J,  where  the  trustee  on  a  sequestrated  estate  had  been 
superseded  in  consequence  of  having  attempted  to  purchase  the 
bankrupt's  property  at  an  auction^  and  the  Court  in  consequence 
ordered  the  subjects  to  be  re-exposed,  he  was  permitted  to  purchase 
the  same  property  from  the  new  trustee  (a). 

Conflicting  opinions  as  to  a  trustee's  right  to  purchase  after  retir-  S^^Sr^L**'* 
ing  have  been  entertained  by  the  judges  of  the  Court  of  Chancery,  Chancery. 
Thus  in  ex  parte  James  (6),  Lord  Eldon  observed : — "  With  respect 
to  the  question,  whether  I  will  permit  Jones  to  give  up  the  office  of 
solicitor,  and  to  bid,  I  cannot  give  that  permission.  It  would  lead 
to  all  the  mischief  of  acting  up  to  the  point  of  sale,  getting  all  the 
information  that  may  be  useful  to  him,  then  discharging  himself 
from  the  character  of  solicitor,  and  buying  the  property."  Lord 
Cranworth,  however,  has  since  observed,  in  a  Scotch  appeal  case, 
that  the  more  accurate  rule  would  be,  that  while  the  relation  sub- 
sisted, there  should  be  no  such  dealing ;  but  after  cesser  of  the  re- 
lation^ the  purchaser  should  be  permitted  to  show  fairness  in  the  trans- 
action  (c). 

In  connection  with  the  subject  of  purchases  by  trustees,  we  may  Truatee  ac- 
notice  the  case  of  a  trustee  acquiring  property  without  onerous  out  onerous 
cause ;  in  which  case  it  would  seem  the  acquisition  ought  to  result 
to  the  heir  (d).    The  principle  of  constructive  trust  applies  also  to 
the  case  of  a  purchase  by  a  trustee  of  property  in  which  the  benefi- 
ciary has  only  a  partial  interest  (e), 

n.  Remedies  competent  to  the  Beneficiary. 

As  pertaining  to  the  law  of  the  remedy^  we  shall  have  to  consider 
the  nature  of  the  procedure  against  purchasers  and  singular  suc- 


canse. 


per  Lard  Cuninghame ;  Broun  y.  Burt^ 
11  D.  842,  per  Lord  MoncreifF ;  Smiik 
V.  Robertson,  10  Feb.  1826,  4  S.  442. 

(a)  Wkyte's  Tr.  v.  Bvrt,  13  Feb. 
1861, 13  D.  679. 

(6)  Ex  parte  James,  8  Yes.  352. 

(c)  Aberdeen  Baily,  Co.  v.  Blaikie 
Brs,,  1  M*Q.  464.  So  in  car  parte 
Parks,  3  M.  D.  &  De  Gex,  385,  the 
Court  of  Chancery  allowed  the  assignee 
of  a  bankrupt  to  relinqmah  the  office, 
in  order  that  he  might  bid  at  the  sale 
of  the  banknipVs  estate ;  and  in  a  later 


case,  where  the  Court  refused  to  allow 
the  assignee  to  bid,  he  was  permitted 
to  name  the  price  he  would  give  if  the 
property  were  not  sold  by  auction,  and 
afterwards  to  buy  at  that  price  (ex 
parte  Holyman,  8  Jur.  156).  See  also 
ex  parte  Gore,  3  M.  D.  &  De  Gex,  77 ; 
6  Jur.  1118 ;  7  Jur.  136. 

(rf)  Cochran  v.  Cochran,  1732,  M. 
16338. 

(6)  GilUesY.M'Lachlan's  Reps.,  11 
Feb.  1846,  8  D.  487 ;  see  Drysdak  v. 
Nairm,  28  Jau.  1835,  13  S.  348. 
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oeasors;  the  tenna  on  whidi  the  sale  wiU  be  redaced,  and  die  limita- 
tion of  the  remedy  arising  from  express  or  implied  acquiescence. 

It  is  qnite  a  settled  point,  as  we  shall  immediatdy  see  (a),  that 
a  contract  of  sale,  thon^  prohibited  bj  the  common  law  on  any 
of  the  grounds  above  mentioned,  is  not  void  ab  initio^  but  only 
voidable.  The  inference  is  obvioos,  that  the  pnrchaaet^s  title  will 
remain  good  until  set  aside  in  a  process  of  redaction;  and  this  accord- 
ing! j  was  the  form  of  procedure  adopted  in  almost  all  the  cases  we 
have  dted,  certainly  in  every  case  in  which  it  was  sought  to  recover 
the  property  (&)•  On  considering,  further,  that  such  purchases 
may  be  rendered  perfectly  valid,  or  at  least  unchallengeable,  bj  the 
assent  of  all  parties  interested,  we  arrive  at  another  general  principle, 
namely,  that  a  reduction  will  only  be  entertained  when  brought  by 
some  party  who  has  an  interest  in  the  trust  estate,  or  who  is 
responsible  for  its  administration.  A  bankrupt  who  has  been  charged 
to  execute  a  conveyance  to  his  trustee  personally,  may,  it  is  tme^ 
try  the  question  in  a  suspension  (e) ;  bat  it  will  be  observed  that 
purchases  by  trustees  in  bankruptcy  are  prohibited  by  statute ;  and 
we  shall  have  to  consider  whether  this  statutory  prohibition  does 
not  render  the  purchase  an  absolute  nullity,  in  which  case  reductioD 
would  perhaps  be  unnecessary  (d).  A  recissory  process,  however, 
must  be  resorted  to  when  the  purchase  is  to  be  declared  void  at 
common  law ;  and  if  the  transaction  have  already  been  implemented, 
the  sunmions  will  conclude,  not  only  for  reduction  of  the  minutes 
of  sale,  articles  of  roup,  etc.,  but  also  of  the  disposition  and  sasine, 
or  other  title  of  constitution,  and  of  all  subsequent  deeds  of  trans- 
mission (e).  The  summons  may  also  embrace  a  conclusion  for 
compensation  or  damages  (/).  Forms  of  issues  adapted  for  trying 
the  question  of  title  will  be  found  in  the  cases  of  Gourlai/s  Trs.  v. 
Kerr  {g\  and  Elias  v.  Blouih  (h).  Where  the  purchase  has  been 
made  at  a  judicial  auction,  it  would  seem  that  any  question  as 

(a)  /fi/ra,  p.  372. 

(b)  See  Fraser  v.  Hankey^  13  Jan. 
1847,  9  D.  415 ;  and  cases  formerly 
cited,  passim, 

(c)  Maxwell  v.  DrummofuTs  TVs., 
21  Jan.  1823,  2  S.  131. 

(d)  Infra,  p.  376. 

(e)  Ilnd.,  York  BvUdings  Co.  v. 
Mackenzie,  3  Pat.  401  (judgment). 


(/)  Balfour  Y.  Kerr,  20  Feb.l85d, 
18  D.  620. 

(g)  Gourlay's  Trs.  v.  Kerr,  6  June 
1867, 19  D.  790. 

(h)  Elias  v.  Black,  18  D.  1227. 
See  form  of  isBae  of  damagea  ia 
Whyte's  Tr.  v.  Burt,  13  Feb.  1851, 18 
D.680. 
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to  its  legality  may  be  competently  raised  in  the  depending  pro« 
cess  (a). 

Among  the  parties  who  are  considered  to  have  a  legal  interest  What  parties 
to  reduce  the  sale,  we  may  name  the  purchaser  s  co-trustee  (b)y  to  reduce  the 
because  he  is  liable  to  be  called  to  account  for  permitting  the 
sale  (c)  ;  the  debtor,  where  the  sale  takes  place  under  a  power  con- 
tained in  a  voluntary  trust  deed  or  heritable  security  (d),  because 
a  trustee  for  creditors  is  also  a  trustee  for  the  debtor  of  the  re- 
version (e)  ;  ^postponed  creditor  (/) ;  and  also  the  general  body  of 
creditors,  or  a  new  trustee  appointed  to  represent  their  interest  (^). 
Lord    Cuninghame  thought    that  a   bankrupt  had  no   interest 
entitling  him  to  challenge  a  sale  to  the  trustee  on  his  sequestrated 
estate,  as  the  loss,  if  any,  must  fall  exclusively  on  the  creditors  (h); 
but  this  view  is  scarcely  in  accordance  with  the  precedent  esta* 
blished  in  the  analogous  case  of  the  ranking  and  sale  of  the  estates 
of  the  York  Buildings  Company  (i).    It  has  been  observed  that 
a  single  creditor  might  competently  insist,  for  his  own  interest,  in 
a  reduction  of  a  sale  to  the  trustee,  if  the  majority  had  agreed  to 
homologate  the  transaction  without  giving  him  due  notice  (k)  ;  but 
in  an  earlier  case,  it  seems  to  have  been  doubted  whether  the 
instance  of  the  representative  of  a  creditor  who  was  defunct  was  a 
sufficient  title  to  sue  (I).    Lastly,  it  is  settled  that  an  unsuccessful 
bidder  at  the  sale  is  entitled  to  pursue  a  reduction ;  and  it  would 
appear  that  he  has  an  option  either  to  reduce  the  whole  transaction, 
or  to  claim  the  estate  at  the  price  he  bid  for  it  (m). 

Where  an  action  of  reduction  was  directed  against  a  purchasing  No  Action 
trustee,  and  also  against  a  co-trustee  who  was  held  to  have  been  some-  trustee  unieea 

acceaBOiyto 
the  Purchase. 

(a)  Darling  v.  Adamson^  8    Dec.  (h)  Fraser  v.  Hankey,  9  D.  422 ; 

1838,  1  D.  213.  and  see  ib.    p.  432,  per  Lord  Ful- 

(6)  Ibid.  lerton. 

(c)  See  Thorbum  v.  Martin^  16  D.  (t)  York  Buildings  Co,  v.  Macken- 
848,  per  Lord  J.-C.  Hope.  zie^  3  Pat.  878. 

(d)  Maxwell  v.  Drummond*s  7V«.,  2  (k)  Per  Lord  Wood,  in  Thorbum  v. 
S.  130 ;  Jeffrey  v.  Aiken,  16  June  1826,  Martin,  16  D.  862. 

4  S.  722.  (0  Smith  v.  Roberton,  10  Feb.  1826, 

(e)  Hamilton  v.  Wright,  1  Bell,  690,      4  S.  444. 

per  Lord  Brougham.  (m)  Abercrombie  v.  Burt,  13  D.  682  ; 

{/)  Kerr  v.  M' Arthur's  Trs.,  28  Faulds  v.  Corbet,  26  Feb.  1859, 21  D. 

Dec.  1848,  11  D.  302.  687.     Infra,  p.  376. 

(g)  Whyte^s  Tr,  v.  Burt,  supra. 
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Beneficiary 
may  either 
ratify  the  Sale 
or  demand  a 
Beoonyeyance 
or  Besale. 


If  the  Bene- 
ficiary bound  ' 
to  accept  a 
Beconyeyance 
when  he  does 
not  allege 
damage? 


what  remiss  in  his  duty,  though  not  directly  accessoiy  to  the  illegal 
sale,  the  Court  assoilzied  the  co-tmstee,  but  found  him  entitled  only 
to  modified  expenses  (a). 

We  shall  merely  dte  two  cases  (b)  in  which  proceedings  were 
taken  against  trustees  for  sale  by  petition  and  complaint  The 
whole  subject  of  the  removal  of  trustees  is  reserved  for  a  subsequent 
chapter. 

As  to  the  terms  on  which  an  illegal  purchase  will  be  set  aade, 
it  appears  that  the  practice  of  our  Courts  leaves  a  certain  option  to 
the  aggrieved  party.  For,  in  the  first  place,  the  beneficiary  maj 
compel  the  trustee  to  cany  out  the  arrangement,  if  it  turns  out  to 
be  for  the  benefit  of  the  estate.  ^  The  result  of  a  trustee  purchas- 
ing property,**  said  Lord  Cockbum,  '^is  that  the  transaction  is 
voidable,  not  that  it  is  void.  If  it  be  chosen,  he  may  be  kept  to  his 
bargain  "(c).  Or,  secondly,  the  constituent  may  demand  a  convey- 
ance of  the  estate,  subject  to  the  payment  of  the  price,  on  the  prin- 
ciple that  the  acquisition  was  a  constructive  trust  for  his  behoof. 
On  this  principle,  where  the  law  agents  and  trustees  of  a  heritable 
creditor  purchased  the  subjects  over  which  their  client's  security 
extended,  the  Court  ordained  the  trustees  to  convey  the  proper^ 
to  their  client,  the  pursuer  of  the  action  (d).  Lastly,  the  con- 
tituent  may  i^udiate  the  transactioii  altogether  aad  insist  upon 
a  resale. 

It  will  generally  be  for  the  interest  of  the  trustee,  or  purchaser, 
to  offer  to  execute  a  reconveyance  of  the  property,  as  by  this  method 
he  will  get  back  the  purchase-money,  and  escape  from  all  further 
liability;  while,  in  the  alternative  case  of  a  reeaUj  he  might  be 
obliged  to  make  good  the  difference  between  the  selling  price  and 
that  which  he  had  previously  given  (e).  Where  the  power  of  sell- 
ing was  in  the  purchaser  himself  (as  in  a  sale  by  a  heritable  creditor 
to  himself),  the  Court  has  been  satisfied  with  the  offer  of  a  recon- 
veyance (/) ;   as  in  that  way  the  status  quo  as  between  debtor 


(a)  Thorhum  v.  Martin^  8  Joly 
1853,  16  D.  845. 

(&)  Drew  V.  Paterson,  2  Dec.  1825, 
4  S.  259 ;  Brawn  y.  Burt^  23  Dec. 
1848,  11  D.  838. 

(c)  TJiorbfim  v.  Martin^  15  D. 
850. 


{d)  GiUies  ▼.  Maclackkin,  See  the 
interlocutor,  8  D.  508. 

(e)  See  tn/ra,  p.  376. 

(/)  Maxwell  v.  Drummoncrs  2W., 
2  S.  132 ;  Taylor  v.  Watsm^S  D.  408. 
See  the  interlocutor,  Darling  v.  Adam- 
son,  1  D.  213. 
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and  creditor  is  restored ;  and  because  it  would  be  unreasonable  to 
compel  the  creditor  against  his  will  to  exercise  the  powers  of  sale, 
which  were  conferred  solely  for  his  own  benefit.  And  accordingly, 
where  creditors  (defenders)  offered  to  abandon  the  sale,  and  to 
account  for  their  intromissions  with  the  subjects,  upon  receiving 
payment  of  their  debts  with  the  accruing  interest,  the  Court  re- 
mitted to  an  accountant  to  make  up  a  state  of  the  balance  between 
the  defender  and  pursuer,  holding  them  still  to  stand  in  the  relation 
to  each  other  of  creditor  in  possession  and  debtor  (a).  Where, 
again,  the  complaint  is,  that  the  property  has  been  purchased  by  a 
private  trustee  or  agent  employed  in  the  sale,  the  object  of  the 
pursuer  generally  is  to  recover  the  specific  subject,  on  the  ground  that 
it  has  been  sold  below  its  value ;  and  the  proper  course  would  appear 
to  be  simply  to  reduce  the  sale,  by  which  means  the  pursuer  is  at 
once  reinvested  in  his  property  (b).  It  is  clear  that  the  beneficiaiy 
is  always  entitled  to  claim  a  specific  reconveyance. 

The  beneficiary  will  be  entitled  to  recover,  alomr  with  the  B«nt8and 
property,  the  rents  and  profits  uplifted  during  the  purchaser's  seedon. 
possession ;  and  he  will  of  course  be  liable  for  the  price  (c).  In 
Mackenzie's  case,  the  judgment  of  the  House  of  Lords  contained  an 
elaborate  series  of  findings  in  relation  to  the  mutual  claims  of  the 
parties  against  each  other.  It  declared  that  the  defender  ought  to 
refund  to  the  company  all  the  rents  and  profits  he  had  received  out 
of  the  estate,  and  an  adequate  consideration  for  the  enjoyment  of 
such  part  thereof  as  he  had  occupied  himself.  The  pursuers,  on  the 
other  hand,  were  found  liable  in  repayment  of  the  price,  and  also  of 
all  sums  expended  on  the  permanent  improvement  of  the  property ; 
and  an  account  was  directed  to  be  taken  of  the  defender's  receipts 
and  disbursements,  in  which  periodical  interest  was  to  be  allowed 
on  both  sides  to  the  date  of  the  decree.  And  it  was  ordered  that, 
on  payment  of  the  balance  found  due  by  either  party,  "  the  defender 
do  reconvey  the  said  estates  to  the  pursuers,  subject  to  the  demands 
of  their  creditors,  and  to  the  leases  and  other  contracts  as  aforesaid, 
in  such  manner  as  the  Court  shall  think  fit  to  direct '^  (d).    In  a 

(a)  Taylor  v.  Watson^  ubi  supra.  kenzie^  8  Pat.  401 ;  Maxwell  v.  Drum" 

(6)  See  Gourlay's  Tra.  v.  Kerr,  6  moncTs  Trs.,  2  S.  182  ;  EUott  v.  WU^ 

June  1867, 19  D.  789.  son,  4  S.  481. 
(c)  York  Buildings  Co.    v.    Mac  (d)  3  Pat.  402. 
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sabseqaent  appeal,  their  Lordships  affirmed  the  decision  of  the 
Court  of  Session,  fixing  5  per  cent  as  the  rate  of  interest  charge- 
able on  each  side  of  the  account  (a).  We  have  thought  it  desirable 
to  state  thus  fuUj  the  terms  of  Lord  ThurloVs  final  judgment, 
because  Lord  Brougham,  in  referring  to  this  celebrated  case,  fell 
into  the  mistake  of  supposing  that  the  mamm,  bona  fide  possessor 
f ructus  perceptos  et  consumptos  sues  f acit,  was  given  effect  to  in 
the  ultimate  decision  (6).  A  trustee  purchasing  the  trust  estate 
cannot  be  regarded  as  a  bona  fids  possessor.  But  a  stranger  pur- 
chasing from  one  who  is  guilty  of  a  breach  of  trust  in  sellings  is 
entitled  to  the  benefit  of  this  equitable  principle  (c). 

The  trustee  will  be  allowed  the  cost  of  any  permanent  improve- 
ments or  meliorations  which  he  may  have  undertaken  bona  fids  {d)y 
including  even  such  ornamental  improvements  as  enclosing  and 
planting,  and  the  cost  of  building  a  new  mansion-house  and  lodge, 
laying  out  shrubberies,  etc  (e).  But  it  appears  from  the  tenor  of 
Lord  Brougham's  observations  in  the  Aberdeen  Bailway  case  (/), 
that  such  claims  are  only  sustained  out  of  favour  to  parties  who 
have  purchased  in  ignorance  of  the  law ;  and  not  therefore  to  be 
extended  without  reservation  to  fraudulent  purchasers.  This  is 
also  the  view  taken  by  the  English  Courts  of  Equity,  who,  in  cases 
of  actual  fraud,  will  make  allowance  for  necessary  repairs,  but  not 
for  improvements  (^).  If  the  property  have  deteriorated  during  the 
possession  of  the  trustee,  it  is  held  in  England  that  the  purchase- 
money  due  to  him  must  suffer  a  proportionate  abatement  (A). 

No  positive  rule  appears  as  yet  to  have  been  laid  down  regarding 
the  liability  of  bona  fide  onerous  purchasers  from  fraudulent  trustees. 
In  EUott  V.  WiUon  (t),  which  was  a  reduction  by  a  substitute  heir 


(a)  3  Pat.  679. 

(h)  See  bis  Lordship^s  obflervationB 
in  Aberdeen  Ry.  Co.  v.  Blaikiey  1  Maoq. 
478. 

(c)  CUj^om  y.  EUiott,  10  Jtme  1842, 
4  D.  1389.  As  to  this  doctarine,  see 
Enk.  2,  1,  25 ;  and  Diet,  voce  Bona 
fide  Consomption ;  HamiUon  v.  Chan- 
cellor, 13  Nov.  1833,  12  S.  22. 

(d)  York  Buildings  Co.  v.  Mac- 
hemie,  3  Pat.  402 ;  Eliott  v.   Wilson, 


4  S.  432  ;  Jeffrey  v.  Aiken,  4  &  724; 
Gillies  y.  Maclachlan,  8  D.  508. 

(e)  York  Buildings  Co,  y.  Mac- 
kenzie (2d  Appeal),  14  June  1797, 
3  Pat.  579. 

(/)  1  Macq.  479. 

(g)  Kenney  y.  Broume,  3  Ridg.  518, 
per  Lord  Fitzgibbon ;  Bough  y.  Price, 
1  Wilfl.  320. 

(h)  Ex  parte  Bennett,  10  Ves.  400. 

(0  EUott  y.  Wilson,  1  Apr.  1828, 
3  W.  &  S.  60,  affg.  4  S.  429. 
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of  entail  of  a  judicial  sale  of  land  for  the  redemption  of  the  land- 
tax,  the  defence  was,  that  Wilson  had  purchased  bona  fide  from  the 
purchaser  at  the  sale.  But  as  it  appeared  that  the  statutory  requi- 
sites of  a  legal  sale  had  not  been  complied  with,  the  Court  reduced 
the  whole  transaction.  As  to  the  purchaser's  claim  for  repetition 
of  the  price  bona  fide  paid,  the  principle  of  the  decision  seems  to 
be,  that  he  was  entitled  to  recover  it,  in  so  far  as  the  rightful 
owner  was  hwratue.  On  the  general  question  of  the  liability  of 
onerous  purchasers,  the  cases  of  Andersati  v.  The  Bank  of  Seoih 
land  (a)  may  be  consulted ;  from  which  (and  especially  the  last  of 
the  two  cases)  we  may  infer,  that  a  singular  successor  purchasing  or 
lending  money  on  heritable  security,  without  notice  of  a  trust,  is 
safe  unless  the  vendor's  title  be  absolutely  null.  In  the  class  of 
cases  we  are  considering,  the  titles  may  or  may  not  disclose  the 
fidudaiy  character  of  the  first  purchaser.  If  the  circumstances 
do  not  disclose  a  trust,  it  appears,  on  the  authority  of  Eraser  v. 
Hankey  (6),  that  the  title  of  onerous  creditors  will  not  be  disturbed ; 
and,  on  the  other  hand,  it  may  be  presumed  that  a  purchaser  toith 
notice  will  be  bound  by  all  the  objections  competent  to  be  urged 
against  his  author. 

If  the  property  illegally  purchased  is  part  of  a  sequestrated  Keeaieundar 
estate,  or  of  an  estate  held  in  trust  for  creditors,  the  proper  course  thonty. 
will  be  to  apply  for  a  warrant  for  a  resale  of  the  property,  instead 
of  a  reconveyance.  The  only  notice  we  have  regarding  proceedings 
of  this  nature,  occurs  in  the  report  of  Buris  case,  already  referred 
to  (c).  Burt,  the  trustee  on  White's  sequestrated  estate,  sold  the 
lands  of  Amgask  by  public  roup  to  his  own  son.  Anderson,  a 
competitor  in  the  bidding,  objected  to  the  purchase  as  illegal ;  in 
consequence  of  which,  a  petition  and  complaint  was  jMresented  to  the 
Court  by  a  number  of  the  creditors,  praying  for  the  removal  of  Burt 
from  the  office  of  trustee.  Burt  thereupon  resigned,  and  the  Court 
found  him  liable  in  the  expenses  of  the  application,  adding  a  finding 
to  the  effect  that  the  purchase  was  illegal,  and  ^  that  the  said  pur- 
chase, when  objected  to,  cannot  receive  the  sanction  of  the  Court" 

(a)  Andenon  y.  Bank  of  Scotland^  (b)  Fraser  y.  Hankey^  9  D.  422, 

29  Maj  1841,  3  D.  96d ;  and  7  June      423. 

1842,  4  D.  1374.  (c)  Brown  y.   Burt,   11   D.   838  ; 

Ahercrombie  y.  Burt,  13  D.  679. 
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With  reference  to  this  finding,  we  may  remark  that  the  case  of  a 
porchase  by  a  trostee,  commissioner,  or  adjudger  in  bankruptcy, 
forms  apparently  an  exception  to  the  role  which  prevails  in  similar 
cases,  namely,  that  purchases  by  trustees  are  not  ab  initio  void.  It 
would  rather  seem  that,  inasmuch  as  the  Legislature  has  declared 
that  it  shall  not  be  lawful  for  any  of  these  persons  to  purchase  (a), 
the  transaction  may  be  treated  as  altogether  nugatory ;  though,  of 
course,  it  would  be  proper  to  bring  it  under  the  cognizance  of  the 
Court.  This  view  of  the  matter  appears  to  have  been  taken  in 
Burt  8  case ;  for  no  reduction  of  the  sale  was  brought,  and  the  new 
trustee,  relying  apparently  on  the  declaration  of  the  Court,  pro- 
ceeded to  effect  a  resale  of  the  property,  of  which  Burt  became  the 
purchaser  again,  but  at  a  lower  price  (&).  It  appears  from  the  report 
of  the  later  proceedings  in  the  York  Buildings  case,  after  the  case 
went  back  to  the  Court  of  Session,  that  a  new  common  agent 
was  appointed,  and  a  resale  carried  through  by  authority  of  the 
Court  (c). 

We  have  seen  that  a  trustee  will  be  liable  in  damages  to  the 
beneficiary  for  attempting  to  purchase  the  estate.  In  Buris  case, 
the  damage  was  assessed  at  the  difference  betwixt  the  price  ulti- 
mately obtained  and  the  highest  sum  offered  by  a  hofna  fide  pur- 
chaser at  the  first  sale  (d).  In  Elias  v.  Blacky  damages  were  not 
claimed ;  the  reductive  issue  for  one  of  the  pursuers,  a  mortgagee, 
was  negatived  on  the  ground  that  no  actual  loss  was  proved  to  have 
been  sustained  (e).  In  Cree  v.  Durie  (/),  the  auctioneer  was  found 
liable  in  damages  to  a  bidder,  for  purchasing  the  property  for  him- 
self. 

Where  there  has  been  competition  at  an  auction,  the  appro- 
priate remedy  may  be  neither  by  a  resale  of  the  property,  nor  yet 
^<f^o^  offere.  ^J  *  reconveyance  from  the  purchaser,  but  by  an  action  for  enforc- 
ing the  contract  as  a  sale  to  the  other  bidder.  Thus,  where  one  of 
two  trustees  tendered  an  offer  for  the  estate,  which  his  co-trustee 
and  their  constituent  refused  to  entertain,  and  the  trustee  who  had 


Measareof 
DamageB. 


BemedleBof 

competing 

Purchasera. 


(a)  19  &  20  Vict.  cap.  79,  §  120. 

(&)  It  must  be  remarked,  however, 
that  a  sale  to  a  bankmpt's  trustee  has 
been  sustained  after  long  posBeBsion 
{Fraser  v.  Hanhey^  9  D.  416). 

(c)  York  Buildings  Co,  v.  Bremnery 


6  July  1796;  affd.  19  June  1797,  3 
Pat.  686,  687. 

(d)  Abercrombie  ▼.  Burty  13  D. 
679, 

(0  EUas  V.  Black,  18  D.  1227. 

(/)  16  F.C.  66;  Br.  Sup.  681. 
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made  the  offer  refused  to  concur  in  granting  a  title  to  a  bona  fide 
bidder,  pretending  that  the  lands  had  been  sold  to  himself,  the  Goort 
decerned  against  him  in  an  action  of  implement  at  the  instance  of 
his  constituent  and  co-trostee  (a).  In  another  case,  where  action 
was  brought  by  the  com^ting  bidder,  the  Court  sustained  the  rele- 
vancy of  the  summons,  which  concluded  for  reduction  of  all  offers 
subsequent  to  the  first,  for  declarator  that  the  lands  had  been 
effectually  sold  to  the  pursuer  at  the  upset  price,  and  for  decree 
ordaining  the  trustees,  exposers  of  the  property,  to  grant  the  pur- 
suer a  disposition  on  his  making  payment  of  the  same  (6).  But 
a  preceding  offerer  will  not  be  bound  to  take  the  estate,  unless  he 
claims  it,  where  there  has  been  illegal  competition ;  fairness  being  of 
the  essentials  of  the  contract  (c). 

Purchases  by  trustees  may  be  validated  either  by  actual  con-  ^*!^®^***^^ 
currence  on  the  part  of  the  beneficiary  (d),  or  by  homologation  (e)»  ^^05  ^^9^ 
Homologation  by  a  beneficiary  of  deeds  prejudicial  to  his  mterests, 
is  of  course  an  effectual  bar  to  any  challenge  on  his  part ;  but  the 
lawwiU  not  easily  preaume  that  a  party  has  consented  to  injustice; 
and  in  order  that  such  consent  may  be  effectual,  the  party  must 
at  the  time  have  been  sui  juris  (/),  not  ignorant  of  his  rights  (^),  and 
fully  aware  of  the  exact  nature  of  the  transaction  (h),  A  mere  fion 
repugnantia  is  not  sufiScient  homologation  {%).  But  a  letter  autho- 
rizing the  trustee  to  proceed  with  the  sale,  and  promising  not  to 
chaUenge  it,  is  binding  {k)  ;  and  where  a  bankrupt  had  been  present 
at  the  sale  of  his  estate,  and  had  acted  as  attorney  for  the  trustee 
when  inf eftment  was  given  him  on  his  purchase,  and  concurred  with 
the  creditors  in  a  petition  for  the  trustee's  exoneration  and  discharge, 
the  Court  imanimously  assoilzied  the  trustee  from  a  reduction  at  the 
instance  of  the  heir  of  the  bankrupt  (Q.    Lord  Pres.  Boyle,  having 


(a)  Brisbane's  Trs,  v.  Crawford^  8 
Feb.  1826,  4  8.  422. 

(&)  FauJlds  V.  Corbet^  21  D.  688, 
589. 

(c)  And&non  y.  Stewart^  18  Dec. 
1814,  F.  C. 

(d)  Brown%ngr.Watt,2bMajl9Q7j 
15  S.  999. 

(«)  Frater  v.  Eankey  J*  Co.,  9  D. 
415. 

(/)  Irving  v.  Tait,  3  June  1808,  14 


F.  G.  178 ;  M.  Ap.  Deathbed,  No.  6 ; 
Brodie  Y,  Brodie^  6  July  1827,  5  S. 
900. 

(g)  Duke  of  Crordon  v.  Innes^  5  July 
1822,  1 S.  Ap.  Ca.  169. 

(A)  Thorbtim  t.  Martin,  15  D. 
845. 

(t)  Taylor  v.  WaUon,  8  D.  404. 

(ifc)  Duff  V.  Gorrie,  23  May  1849, 
11  D.  1054. 

(0  Fraser  v.  Hankey,  9  D.  415. 
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cited  Sir  Edward  Sugden  and  reviewed  the  whole  of  the  Eng^ 
decisions,  said  he  held  it  established  by  these  anthoritiesy  that  long 
delay  (a)  or  acquiescence  was  a  sufficient  ground  for  refusing  die 
interposition  of  a  Court  of  E^quity  to  relieve  from  a  purchase  made 
by  a  trustee  or  solicitor  in  bankruptcy  {b).  It  may  be  mentioned 
that  in  this  case  the  bankrupt  had  also  taken  a  lease  of  part  of  the 
estate  from  the  trustee,  and  lived  on  the  estate  for  thirty-nine  yean 
before  the  challenge. 
But  a  majority         Where  the  beneficiaries  consist  of  a  class  of  persons,  as  creditors, 

cannot  bind 

the  net  or  partners  of  a  firm,  the  sanction  of  the  majority  will  not  bind  the 

rest  (c) ;  at  all  events,  the  right  of  an  individual  partner  to  chal- 
lenge an  illegal  sale  cannot  be  taken  away,  unless  he  has  had  notice 
of  the  intention  to  call  a  meeting  for  the  purpose  of  ratifying  the 
transaction  (d). 

Mora.  Lastly,  a  beneficiary  seeking  legal  redress  must  make  his  appli- 

cation within  reasonable  time.  What  is  to  be  considered  reasonable 
tune,  will  depend  entirely  upon  circumstances ;  as  the  Court  have 
no  authority  to  limit  the  right  of  action  to  any  period  short  of  the 
long  negative  prescription.  In  Fraaer  v.  Hankey  (e),  relief  was 
refused  after  thirty-nine  years  of  acquiescence ;  and  we  have  seen 
that  Lord  Pres.  Boyle  gave  great  weight  to  the  English  decisioiu 
on  the  subject  of  acquiescence.  A  summary  of  these  will  be  found 
in  his  Lordship's  opinion  (/),  and  in  Mr  Lewin's  work  (^).  It  is 
obvious  that  the  defence  of  mora  can  only  be  effectually  pleaded 
where  the  pursuer  has  been  cognizant  of  the  transaction,  and  in  the 
possession  of  means  for  vindicating  his  rights.  The  sale  of  the 
estates  of  Seaton  was  set  aside  after  Mr  Mackenzie  had  been  in 
possession  for  thirteen  years  (A).  Lord  Loughborough  said  it  wa^ 
impossible  to  impute  laches  to  the  Company  so  long  as  Mr 
Mackenzie  continued  to  act  as  their  agent,  and  while  his  accounts 
were  unsettled ;  illustrating  his  opinion  by  the  case  of  a  gentleman 
who  finds  that  he  has  been  deceived  by  his  steward,  in  which  case, 
if  he  continues  to  employ  him  for  years,  he  is  not  at  liberty  to  call 

(a)  Part  III. ;  Beneficiary's  right  of  1847,  9  D.  415  ;  Robertson  v.  ScoU,  3 

action.  Jnlj  1834,  12  S.  875. 

(6)  9  D.  427.  (/)  9  D.  426,  et  seq. 

(c)  Thorbum  v.  Martin,  15  D.  845.  (g)  Lewin,  Tr.,  4th  Ed.  343. 

(d)  15  D.  852,  per  I^rd  Wood.  (A)  York  Buildings  Co.  v.  Mackei^' 
(c)  Fraser    v.    Hankey,    18    Jan.  zie,  3  Pat.' 378. 
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him  to  account  for  his  former  conduct ;  but  if  he  dismisses  him 
after  coming  to  the  knowledge  of  his  conduct,  he  may  do  so  (a). 
In  two  later  cases,  twelve  years'  (6),  and  even  thirty-two  years' 
delay — explained  by  absence  on  foreign  service  (c), — ^were  held  in- 
sufficient to  bar  a  challenge  at  the  instance  of  the  beneficiary  (d). 


(a)  3  Pat.  401. 

(b)  Jeffrey  v.  Aiken,  16  June  1826, 
4  S.  722  ;  Taylor  y.  WaUan^  20  Jan. 
1846,  8  D.  400. 

(c)  Giaie8Y.Maclachlan,SJ).4S7. 

(d)  In  a  note  to  the  first  volume  of 
Mr  M'Queen'g  Reports  (p.  481)  the 
legal  profession  in  Scotland  are  oblig- 
ingly reminded  of  the  case  of  the  York 
Buddings  Co, ;  and  informed,  on  the  au- 
thority of  "  Mr  Forsyth's  learned  work 
on  the  Law  of  Trusts  in  Scotland," 
that  this  great  case,  which,  it  seems, 
has  always  been  regarded  as  a  ruling 
authority  in  England,  is  comparatively 
forgotten  in  the  country  from  whence 


it  came.  The  foregoing  review  of  the 
Scotch  case  law  on  purchases  by  trus- 
tees— ^which,  for  the  purposes  of  a 
practical  treatise,  is  perhaps  unneces- 
sarily copious,  considering  that  the 
law  is  now  so  well  settled  and  under- 
stood— ^has  at  least  a  historical  in- 
terest; illustrating  as  it  does  the 
gradual  expansion  of  the  principle  of 
^*  constructive  trust,"  which  has  ulti- 
mately been  applied  to  all  descriptions 
of  contracts  in  which  the  trustee  has  a 
conflicting  interest  with  that  of  the 
trust  estate.  See  on  the  doctrine  gene- 
rally. Chapter  XL  and  Chapter  XIL 
Section  L 
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CHAPTER   XVIII. 

OF  THE  DUTIES  OF  TRUSTEES  UNDER  TRUSTS  FOR 
THE  EXECUTION  OF  DEEDS  OF  ENTAIL. 

The  only  class  of  duties  pecnliar  to  the  fiduciary  administration  of 
real  property  not  embraced  in  the  previous  chapters,  is  that  of  the 
execution  of  trusts  for  the  management  of  heritable  property,  w& 
the  view  to  its  ultimate  settlement  upon  heirs  of  entail, 
neoxi^g'to  a  The  interposition  of  a  trust  in  such  cases  is  resorted  to,  either 

for  the  purpose  of  clearing  the  estate  from  incumbrances,  or  with 
the  view  of  accumulating  the  rents  for  a  certain  period,  and  apprcH 
priating  the  proceeds  either  to  the  purchase  of  additional  lands  to 
be  entailed  on  the  same  order  of  heirs,  or  in  raising  provisions  for 
the  younger  members  of  the  family.  In  the  present  chapter,  we 
shall  notice  some  points  of  difficulty  in  the  execution  of  such 
powers ;  and  chiefly  with  reference  to  the  two  following  heads  :— 
Istj  What  is  necessary  to  be  done  in  order  to  the  perfecting  of  the 
settlement ;  and  2dlyj  As  to  the  disposal  of  accumulated  rents,  pro- 
ceeds of  the  sale  of  heritable  estate  under  powers,  and  other  fnniB 
not  specially  appropriated  by  the  truster. 


Section  I. 

OF  THE  EXECUTION  OF  THE  SETTLEMENT. 

Before  proceeding  to  carry  out  a  purpose  of  conveyance, 
especially  if  involving  the  execution  of  an  e^ntail,  trustees  ought  to 
satisfy  themselves  not  only  of  the  sufficiency  of  their  own  title  to  ad- 
minister (a),  but  also  that  the  estate  is  in  a  position  to  warrant  them 

(a)  See  Chapter  XXI.  Section  III.,  as  to  the  trustee's  powers. 
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in  denuding  with  saf ety,  so  as  to  obviate  the  possibility  of  any  after 
claim,  either  at  the  instance  of  creditors,  or  of  the  tmster^s  heirs. 

On  the  subject  of  liability  for  entaiWs  debts,  the  leading  autho-  S*y™®^f  ^ 
rities  are  Vans  Agnew  v.  Stewart^  and  the  Clanranald  case,  which  DeUto. 
is  also  a  leading  authority  on  the  nature  of  the  jtis  crediti  conferred 
by  marriage-contract  (a).  But  the  only  point  in  the  case  which 
'we  require  to  notice,  is  the  decision  finding  that  a  trust  for  the 
payment  of  debts  is  not  incompatible  with  the  existence  of  a  valid 
entail  over  the  same  lands ;  and  that,  upon  the  trustees  denuding, 
after  the  trust  purposes  have  been  fulfilled,  the  entail  will  be  effec- 
tually disburdened.  It  is  obvious  that  the  payment  of  the  trustei^s 
debts,  must  in  every  case  form  a  preferable  burden  upon  the  estate ; 
and  the  fact  that  the  estate  has  been  exhausted  in  payment  of  debts, 
will  be  a  good  answer  to  an  action  for  implement  (6).  On  the 
other  hand,  the  execution  of  a  direction  to  entail  the  proceeds  of 
trust  estate  will  not  warrant  a  reduction  at  the  instance  of  creditors 
under  the  Act  1681,  cap.  18 ;  for  trustees  under  a  general  settle- 
ment cannot  be  regarded  as  conjunct  and  confident  persons  in  the 
sense  of  the  statute,  they  being  as  truly  bound  to  protect  the  in- 
terests of  creditors,  as  to  carry  into  effect  the  ultimate  purposes  of 
the  destination  (c).  In  the  event  of  their  neglecting  the  duty  they 
owe  to  the  truster  or  his  creditors— as,  for  example,  by  executing  an 
entail  without  providing  for  preferable  burdens  (d)y  by  neglecting  to 
record  the  entail  («),  or  otherwise  putting  the  estate  within  the 
control  of  the  institute,  without  securing  the  interests  of  the  heirs 
in  the  destination  (/), — the  trustees  incur  a  personal  responsibility 
for  the  consequences  of  their  negligence. 

If  the  interests  of  the  heir-at-law  are  affected  by  the  trust,  he  Heir  entitled 
is  entitled  to  exhibition  of  the  documents  constitutin£C  the  trustee's  of  the  Trast 

Deed. 

title ;  and  it  is  for  the  interest  of  the  trust  that  he  should  have  an 


(a)  Vans  Agnew  v.  Stewart,  81  July 
1822, 1 S.  Ap.  Oa.  820  5  Herries,  Far- 
quhar  Sf  Co.  y.  Brown,  10  Mar.  1838, 
16  S.  948 ;  MUcheU  v.  TarbuU,  4  Feb. 
1809,  F.  0. 

(&)  Paul  y.  PanTs  Trs.,  6  July 
1821,  1  3.  100.  But  see  E.  of  Leven 
j*  Melville  y.  Cartwright,  12  June 
1861,  28  D.  1038. 


(c)  Yowag  v.  DarrocVs  2V«.,  28 
Jan.  1835, 18  S.  305. 

(d)  Parker  v.  AnstnUker,  5  Nov. 
1863,  16  D.  17 ;  Cruikthanky.  Crmk- 
«Aanib,  24  Apr.  1845,  4  Bell,  1845. 

(e)  Brock  y.  Speirs,  10  June  1845, 
7  D.  868,  per  Lord  Ft.  Boyle. 

(/)  See  Dalrymple  v.  Ranken,  23 
Dec  1836,  15  S.  309,  per  Lord  Gillies. 
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Po^er  ought 
to  be  narrated* 


TroBts  for  the 
execution  of 
imperfect  £n- 
tai£s  defea- 
sible under 
11  ft  12  Vict 
c<  86* 


opportunity  of  considering  and  vindicating  his  position  as  heir ;  for, 
in  the  event  of  any  failure  or  imperfection  in  the  statement  of  the 
purposes,  he  is  in  law  entitled  to  the  beneficial  interest  to  the  extent 
of  such  deficiency.  It  was  at  one  time  considered,  on  the  authority 
of  the  case  of  Cathcart  v.  Earl  of  CasrilUs  (a),  that  as  the  heir's 
interest  was  prima  fatsie  excluded  by  a  settlement  unreduced,  he 
could  have  no  title  to  sue  for  exhibition  ad  deliberandum  ;  bat  this 
doctrine  was  exploded  by  the  decision  of  the  Second  Division  in 
Liddell  V.  WiUan  (b)y  where  the  majority  of  the  judges  <»ine  to 
the  very  obvious  conclusion,  that  the  heir-at-law  is  entitled  to  in- 
spection of  the  documents  found  in  his  ancestor's  repositories,  were 
it  only  for  the  purpose  of  ascertaining  whether  the  settlement 
founded  on  does  in  reality  exclude  his  interest,  and  whether  the 
interest  of  the  trustees  be  not  also  excluded  by  some  later  settle- 
ment in  his  favour. 

As  to  the  execution  of  powers  of  entailing,  it  is  proper,  in  point 
of  style,  that  the  deed  should  commence  with  a  narrative  of  the 
power  in  pursuance  of  which  it  is  to  be  granted.  This  is  the  more 
necessary  when  the  power  is  conferred  by  private  Act  of  Parlia- 
ment, which  does  not  enter  the  Register  of  Sasines.  The  narra- 
tiice,  however,  is  by  no  means  essential ;  and  it  would  be  immaterial 
though  it  were  shown  in  the  most  conclusive  manner,  that  the  donee 
of  the  power  had  no  recollection  of  the  settlement  in  which  it  was 
contained,  and  supposed  himself  to  be  acting  under  some  other 
authority  (c). 

The  execution  of  trusts  for  the  creation  of  imperfect  entails  is 
liable  to  be  defeated  by  the  operation  of  the  43d  clause  of  the  £ntail 
Amendment  Act  (d),  which,  after  enacting  that  entails  defective  in 
regard  to  any  one  of  the  prohibitions  required  by  the  statute  of  1685 
shall  be  deemed  and  taken  to  be  invalid  and  ineffectual  as  regards 


(a)  Cathcart  v.  Earl  of  CassUUs, 
1795,  M.  8993  ;  BeU,  Fol.  Ga.  143 ;  31 
May  1825,  1  W.  &  S.  265 ;  Douglas  v. 
Holmes,  19  July  1854,  16  D.  1116; 
Wilson  V.  Gilchrist's  Trs.,  11  Feb. 
1851,  13  D.  686. 

(b)  Liddell  v.  Wilson,  19  Dec.  1855, 
18  D.  274. 

(c)  Per  Lords  Brougham  and  Camp- 
bell, in  Cunninghame  v.  M^Leod,  12 


Aug.  1846,  5  Bell,  252,  257.  So  alao 
a  general  disposition  or  testament  is  a 
good  exerdae  of  a  power  of  diapoeaL 
although  the  power  be  not  narrated. 
See  caaea  noted  in  Chapter  XXII. 
Sec.  III. 

(<f )  This  section  haa  no  retrospec- 
tive operation;  UrquhartY,  Urqukart, 
1  M'Q.  658.  See  remarks  on  §  26, 
injra. 
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all  the  prohibitioiiSy  goes  on  to  declare  that,  ^^  where  any  money  or 
other  property,  real  or  personal,  has  been  or  shall  be  invested  in 
trust  for  the  purpose  of  purchasing  lands  to  be  entailed,  or  where 
any  lands  are  or  shall  be  directed  to  be  entailed,  but  the  direction 
has  not  been  carried  into  effect,  such  trust  money  or  other  pro- 
perty, and  such  lands,  though  still  unentailed,  may  be  dealt  with 
under  this  Act  in  all  respects  as  such  lands  might  have  been  dealt 
vnth  if  entailed  in  terms  of  such  trust  or  directions."  The  meaning  of 
the  proviso  evidently  is,  that  when  property  is  held  in  trust,  subject 
to  the  conditions  of  an  imperfect  entail,  the  right  of  the  beneficiaries 
is  reduced  to  that  of  heirs  under  a  simple  destination.  The  prohi- 
bitions are  destroyed  by  the  force  of  the  statute,  and  the  duty  of  the 
trustees  is  to  execute  an  unconditional  conveyance  in  favour  of  the 
heirs  of  the  destination,  under  which  the  institute  will  be  in  a  posi- 
tion to  defeat  the  substitution  by  gratuitous  alienation. 

It  is  remarkable,  that  in  the  case  of  CamerojCs  Tra,  v.  Came-  C<merofC»  Tn, 
ron  (a)  (which  appears  to  have  been  carefully  considered),  this 
statutory  provision  should  have  been  altogether  ignored.  The 
truster  directed  the  residue  of  his  means  and  estate  (including  his 
estate  of  Barcaldine)  to  be  settled  upon  a  series  of  heirs  in  the 
nature  of  a  tailzied  destination,  but  without  making  use  of  the  word 
'^ entail"  or  its  Scottish  equivalent;  and  he  further  directed  his 
trustees,  after  the  lapse  of  five  years  from  his  death,  to  dispone, 
convey,  and  make  over  the  residue  to  the  heirs  of  the  destination, 
'^but  that  always  under  the  denomination  and  destination  above 
written,  and  with  such  restrictions  and  limitations  as  may  effectually 
prevent  the  order  of  succession  above  set  forth  from  being  altered 
or  destroyed."  The  First  Division  (altering  the  Lord  Ordinary's 
interlocutor)  found,  that  under  the  settlement  ^^  the  trustees  are  not 
directed  or  authorized  to  insert  in  the  disposition  and  conveyance 
of  the  estate  of  Barcaldine,  which  ought  now  to  be  executed  by 
them  in  conformity  therewith,  aay  prohibitions  or  restrictions 
against  sales  of  the  estate  and  contraction  of  debt."  As  the  43d 
clause  of  the  Entail  Amendment  Act  was  not  pleaded,  no  opinion 
was  expressed  as  to  whether  the  trustees  were  bound  to  insert  a 
prohibition  against  altering  the  succession,  as  required  by  the  trus- 
ter ;  and  perhaps  the  point  is  not  very  material,  as  such  provisions, 

(a)  Cameron's  Tra,  v.  Cameron^  14  Dec.  1860,  23  D.  167. 
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In  AAio,  the      if  inserted,  would  be  inoperative.    However,  the  mere  circomstanoe 

direction  ,         , 

should  be  liter-  that  the  direction  to  execute  an  entail  was  coupled  with  conditions 

sUy  oifried  .  •  •  • 

out  apparently  inconsistent  with  the  maintenance  of  an  efifectoal  and 

binding  settlement  under  the  statute  1685,  cap.  22,  or  proceeded 
from  a  party  who  had  himself  possessed  on  a  limited  tide,  would 
not  justify  trustees  in  refusing  to  cany  the  purpose  into  execution ; 
for  their  duty  is  to  carry  out  the  direction  as  it  stands,  leaving  the 
validity  of  the  conveyance  to  be  determined  in  an  action  at  the 
instance  of  those  who  have  an  interest  in  challenging  it  (a).  If 
the  direction  were  ambiguous,  it  might  be  necessaiy  to  institute 
an  action  of  declarator  for  the  purpose  of  ascertaining  the  terms  in 
which  the  settlement  ought  to  be  conceived*  The  reports  furnish 
many  examples  of  actions  of  this  nature ;  and  the  clauses  appro- 
priate to  entails  executed  in  pursuance  of  powers  have  now  to  a 
considerable  extent  been  settled  by  decision  (6). 

Tnut  to  entatt         It  is  verv  evident  that  a  direction  to  trustees  to  convey  under 

on  the  Settloc's  .  .  .       , 

Heir»-ftt-]aw.  such  Conditions  or  fetters,  or  in  such  a  form  of  destination,  as  do  not, 
according  to  the  law  of  Scotiand,  constitute  an  effective  entail,  vnll 
not  be  a  sufficient  authority  to  the  trustees  to  execute  a  strict 
entail.  The  mere  presumption  arising  from  the  use  of  the  word 
entail  is  not  sufficient  to  override  a  positive  direction  to  execute  a 
deed,  in  terms  which  are  not  in  accordance  with  tiie  requirements  of 
the  statute  1685.  The  principle  is  illustrated  very  clearly  by  the 
DaUwinton  case,  one  of  the  most  recent  decisions  on  the  powers  of 
trustees  charged  witii  the  execution  of  entails.     The  important 

Lnt^  ▼.  ijmg,  words  of  the  direction  were, — '^  That  the  said  estate,  when  pur- 
chased, shall  be  made  over  by  a  deed  of  entail,  according  to  the 
formalities  necessary  in  such  cases  in  Scotland,  to  be  enjoyed  by 
my  said  nephew.  Lieutenant  James  Macalpine,  and  his  lawful 
heirs  for  ever,  in  regular  succession."  An  action  was  brought  by 
the  institute,  to  have  it  declared  that  he  was  entitled  to  a  convey- 
ance in  fee-simple,  on  the  ground  that  a  destination  to  heirs  what- 
soever was  not  the  subject  of  an  entail  according  to  the  law  of 

(a)  Graham  y.  Stewart^  14  June  opinion  upon  the  terms  of  an  entail 
1855,  15  D.  558 ;  Dunhp  y.  Craw'  already  executed ;  but  will  grant  de- 
fordj  26  May  1849,  11  D.  1062 ;  Leny  cree  of  exoneration  in  an  action 
y.  Leiiyy  28  June  1860,  22  D.  1272.  directed  against  the  hein-substitnte 
See  injra^  pp.  389-90.  of   entail  (Farfpiharson  y.  Earl  of 

(b)  The  Court  will  not  give  an  Morton,  15  May  1828,  6  S.  796). 
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Scotland.  The  trofitees,  while  disputing  this  proposition,  maintained 
that  they  were  entitled  to  insert  a  clause  excluding  heirs-portioners 
(which  would  have  made  a  good  entail),  and  they  relied  on  an  ex- 
pression in  the  will  to  the  effect  that  the  estate  should  be  ^^  incapable 
of  being  divided."  It  had  been  held  in  former  cases,  that  the  ex- 
clusion of  heirs-portioners  was  a  clause  of  ordinary  style,  and  might 
be  inserted  in  the  absence  of  any  special  direction  on  the  subject.  But 
in  this  case  it  was  held,  that  the  intention  of  the  testator  was  to  entail 
the  estate  on  the  heirs-atp-law ;  and  as  the  whole  Court  were  of 
opinion  that  a  valid  entail  could  only  be  constituted  in  favour  of 
personal  dilectCBj  the  judgment  was  given  in  favour  of  the  in- 
stitute (a). 

From  the  tenor  of  the  last-mentioned  decision,  it  is  sufficiently  Arbitrary  Des- 
obvious  that  an  essential  element  of  every  power  of  entailinfi:  con-  tiai  to  the  con- 
sists  in  the  specification  of  an  arbitrary  order  of  succession.    ^^  There  EntaiL 
can  be  no  reasonable  doubt,"  said  the  Lord  Justice-Clerk  (6)  in  the 
leading  opinion,  ^^that  prior  to  the  Act  concerning  tailzies,  that 
term  meant  an  instrument  of  conveyance  by  which  an  estate  was 
settled  on  a  selected  and  specified  series  of  heirs ;  and  therefore, 
when  the  Parliament  of  Scotland,  in  1685,  ^  statutes  and  declares 
that   it  shall    be    lawful  for  his    Majesty's   subjects   to  tailzie 
their  lands  and  estates,  and  to  substitute  heirs  in  their  tailzies,' 
....  etc.,   it  seems  impossible  to  give  the  term  tailzie  in  the 
statute  any  different  or' wider  meaning  than  it  had  in  the  older 
law  (c). 

As  trusts  to  entail  are  of  the  class  of  executory  trusts,  all  matters  Executory 

f     T  .  A  TrufltBforthe 

of  form  or  detail  may  be  left  to  the  trustee  s  discretion.    A  i?eneral  creation  of 

.  -  Entails. 

direction  to  settle  the  property  in  the  form  of  a  strict  entail  will  be 
sufficient,  and  will  override  other  words  that  might  be  supposed  to 
point  to  a  simple  destination  (d).  In  the  case  of  Forresis  Trs.  v. 
Forrest  («),  directions  to  execute  a  regular  and  valid  entail  in  favour 
of  certain  parties  in  succession,  and  the  heirs  whatsoever  of  their 

(a)  Leny  y.  Leny^  28  June  1860,  22  could  not  be  created  in  favour  of  the 

D.  1272 ;  CamerorCs  Trs,  v.  Cameron^  legal  order  of  Bucceasion,  with  a  proyiso 

supra,  excluding  heiis-portionerB. 

(6)  Lord  Glencorse,  22  D.  1288.  (cQ  Forsyth  v.  Ferguson^  14  June 

(c)  In  the  subeequent  case  of  Gov-  1882,  10  S.  646. 
dtrn's  Trs.  (Feb.  1862),  the  First  Divi-  (c)  Forresfs  Trs,  v.  Forrest,  14  Dec. 

Bion  in  effect  decided  that  an  entail  1845,  8  D.  304. 

2  B 
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bodies — in  the  cases  of  M^AlliHer  and  Macpherson  (a)y  that  the 
lands  were  to  be  entailedj  and  in  other  cases,  that  the  titles  should  be 
taken  in  favour  of  the  same  series  of  heirsj  and  under  the  same  ^tmtto- 
tions  and  irritancies  (b)y  were  held  sufficient.  But  the  selection  of 
a  particular  order  of  heirs,  being  matter  of  substance  and  not  of 
form,  is  not  discretionary ;  and  though  it  is  possible  to  figure  a 
power  so  framed  as  to  leave  the  selection  of  the  favoured  heirs  to 
trustees,  no  example  of  such  a  power  is  to  be  found  in  the  reports. 
If  certain  heirs  are  specified  in  the  power,  the  deed  must  be  executed 
in  favour  of  them,  and  of  no  others.  Accordingly,  where  the  direc- 
tion was  to  entail  lands  in  favour  of  four  persons  and  their  respec- 
tive heirs-male,  who  were  substituted  successively  in  the  destination, 
the  Court  would  not  allow  the  trustees  to  insert  a  general  destina- 
tion over  to  the  heirs  and  successors  of  the  institute,  although  there 
were  expressions  indicative  of  such  an  intention  in  the  settlement 
On  this  point  Lord  Cuninghame  observed,  "  Now  that  there  is  no 
necessity  for  excluding  the  claims  of  the  Sovereign  as  vUimus  hceresj 
there  seems  no  occasion  for  an  ultimate  destination  to  the  heirs- 
general  of  anybody ;  and  as  such  heirs  could  never  be  placed  in 
obligationej  or  so  caUed  as  to  have  any  jus  creditiy  it  appears  better  to 
the  Lord  Ordinary  that  the  destination  should  stop  where  the  in- 
structions of  the  truster  stop,  which  would  leave  the  fee-simple 
succession  where  it  is  thought  it  would  be  most  justly  left, — ^to  the 
heirs  whatsoever  of  the  last  special  substitute"  (c). 
Power  to  entail         A  power  of  entailing  ynU  not  be  implied  from  incidental  expres- 

never  implied.       .         .     ,.       .         r       i     .        -i  in  .     .      ,      «       m 

sions  mdicative  of  a  desire  that  the  estate  should  remam  m  the  f  amiJy- 
For  example,  in  the  case  of  Duthie  v.  Duthie  (d),  while  there  was  no 
injunction  to  entail  the  estate,  the  trustees  were  directed  to  convey  to 
a  specified  series  of  substitutes,  under  a  declaration,  that  if  any  of  the 
heirs  should  sell  the  estates,  they  should  be  bound  to  invest  a  certain 
part  of  the  price,  the  accumulated  interest  of  which  should  follow  the 
destination  of  the  estates.  The  Court  held  that  the  heirs-fiubstitute 
took  the  estate  as  fee-simple  proprietors,  and  were  under  no  obligation 

(a)  Arinnes  v.  M'Allister^  29  June         (c)  CampbeWs  Trs.  v.  Campbell,  12 

1827,  6  S.  862 ;  Macphersan  v.  Mac-  May  1838,  16  S.  1006» 
pherson,  11  June  1852,  1  M'Q.  246.  (rf)  Duthie  v.  Dtithie,  26  Feb.  1841, 

(6)  Moncreiff  v.  Menzies,  25  Nov.  3  D.  616 ;  see  Stewards  Trs  v.  Stewart, 

1857,  20  D.  95.  20  Dec.  1851,  14  D.  298. 
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to  reinvest  the  proceeds  of  the  sale  of  the  estate  in  terms  of  the 
trust. 

It  has  been  settled  by  several  concurring  decisions,  that  trus-  in  direction  to 
tees  are  bound  to  insert  a  clause  excluding  heirs-portioners  in  pur-  sion  of  Heirs- 
suance  of  a  general  direction  to  execute  a  "  regular  and  valid  entail,"  ^ed?**^"  *™" 
or  to  settle  property  in  "  strict  entail"  on  a  specified  order  of  heirs  (a). 
In  connection  with  this  point  we  may  refer  to  the  case  of  Martin  v. 
KelaOj  in  which  judgment  was  given  by  the  House  of  Lords,  affirm- 
ing  the  decision  of  the  Court  of  Session,  on  the  construction  of  a 
power  reserved  to  the  heirs-substitutes,  "  so  often  as  their  presump- 
tive heirs  were  females,"  so  to  alter  the  succession  as  ^^  to  settle  the 
estate  upon  a  younger  daughter  in  preference  to  an  elder  daughter." 
Under  this  power^  the  heir  in  possession  was  held  entitled  to  call 
the  younger  of  his  sisters  in  preference  to  the  elder  (6). 

In  the  interpretation  of  trusts  for  the  execution  of  entails,  the  Bnie  of  Liberal 

^  t  •ii«*/*i  1-1       Constmction 

Court  acts  upon  the  maxun  that  the  mtention  of  the  settlor  is  to  be  applied  to 
carried  into  effect,  as  distinguished  from  the  rule  of  strict  construe-  execution  of 
tion.  Thus  a  direction  to  impose  fetters  upon  the  "  heirs"of  the 
destination  is  held  to  embrace  the  institute ;  and  the  distinctions  laid 
down  in  the  Duntreathy  Seaforthj  and  similar  cases,  are  not  recog- 
nised. This  point  was  decided  in  Forbes  v.  Forbes  (c),  by  the  First 
Division,  in  an  action  of  declarator  instituted  by  the  judicial  factor 
on  the  settlor^s  estate.  In  the  following  year  the  Second  Division 
sustained  an  entail  to  which  the  objection  had  been  taken,  that  the 
trust  enjoined  the  imposition  of  irritant  and  resolutive  clauses  upon 
the  whole  heirs  of  entail,  without  making  mention  of  the  institute  {d). 

To  this  principle  we  may  refer  the  doctrine  established  by  the  General  direc- 
Court  of  Session,  that  a  particular  enumeration  of  prohibitions  Fettere^foP^ 
following  a  general  direction,  when  occurring  in  a  trust,  is  not  comrfetTenu- 
taxative  but  demonstrative.     This  principle  of  interpretation  here  is  ™®™**°"- 
clearly  at  variance  with  the  canon  of  strict  construction  applied 
to  other  branches  of  entail  law ;  it  is  perhaps  more  lax  than  any- 
thing known  in  the  construction  of  wills,  in  which  the  rule  is,  that 


(a)  See  Sprot  v.  Sprot,  22  May  1828,  (c)  Forbes  v.  Forbes,  5  July  1853, 

6  S.  833 ;  Forrest's  Trs,  v.  Forrest,  14  15  D.  809. 

Dec.  1845,  8D.  804.  (d)  Seton  v.  Seton,  1  Mar.  1854,  16 

(5)  Martin  v.  Kelso,  21  Mar.  1857,  D.  658. 
2  Macq.  556,  a£Fg.  15  D.  950. 
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Incomplete 
enumentioii 
not  fortified 
hj  general 
direction. 


words  of  enumeration  are  to  be  held  as  limiting  the  operation  of 
a  general  clause  to  matters  of  the  same  species.  But  whatever  the 
explanation  may  be,  it  is  quite  settled  that  the  force  of  a  direction  to 
execute  an  effectual  entail  is  not  destroyed  in  consequence  of  an 
incomplete  enumeration  of  clauses,  prohibitory,  irritant,  or  resolnr 
tive,  coupled  with  more  comprehensive  words,  such  as,  "other 
clauses  and  conditions  necessary  and  proper  for  carrying  the 
makei^s  intention  into  effect  *'  (a),  or  "  usual  irritant  and  resolutive 
clauses "  (b).  The  latest  cases  are  Stirling  v.  Sdrlin^s  Trs^  and 
Seton  V.  SeUm.  In  both  there  was  a  general  direction,  accompanied 
with  an  enumeration  of  prohibitions,  which  did  not  include  a  pro- 
hibition against  altering  the  order  of  succession.  The  ground  of 
decision  in  the  last  case,  as  expressed  by  Lord  Gockbum,«was,  ^a 
reluctance  to  hold  the  expression  of  his  (the  testator^s)  anxiety 
about  the  insertion  of  the  usual  irritant  and  resolutive  clauses,  to 
imply  that  he  meant  to  recall  the  previous  direction  to  make  a  good 
entail,  which  good  entail  necessarily  supposes  the  operation  of  a 
prohibition  against  altering  the  destination." 

An  incomplete  enumeration  of  fetters  in  a  power  of  entailings 
if  not  fortified  by  a  general  direction,  is  fatal  to  the  intention ;  for 
the  Court  will  not  permit  the  insertion  of  other  fetters  than  those 
specified  in  the  power  (c).  And,  therefore,  although  a  direction 
to  entail  on  a  certain  series  of  heirs  is  an  authority  to  execute 
a  strict  entail,  a  direction  to  entail  on  such  heirs  with  such  pro- 
hibitions as  may  prevent  the  order  of  succession  from  being  altered^ 
is  a  mere  destination  {d).  And  so,  where  trustees  were  directed 
to  denude  of  the  residuary  estate,  with  such  conditions  that  the  heirs 
should  not  dispose  of  the  same,  nor  alter  the  succession  thereof, 
either  gratuitously  or  onerously,  the  Court  would  not  sanction 
the  insertion  of  a  clause  prohibiting  the  contraction  of  debt(«). 
And  where  powers  were  reserved  by  marriage-contract  to  make 
an  entail  prohibiting  alienation  and  the  contracting  of  debt  (/), 


(a)  Stirling   v.  Stirling's   Trs.,  80 
Nov.  1838, 1  D.  130. 

(h)  Seton  V.  Seton^  1  Mar.  1854,  16 
D.  658. 

;;  (c)  APInnes  v.  M'AUister,  29  June 
1827,  5  S.  862  ;  Macpherson  v.  Mac- 
pherson,  11  June  1852,  1  M'Q.  246. 


(d)  Cameron'it  Trs.  v.  Cameron^  14 
Dec.  1860,  28  D.  167. 

(e)  Cuming's  Trs,  v.  Cuming^  10 
July  1832, 10  S.  804. 

(/)  Macnem  v.  MacneUTs  Trs,,  27 
Jan.  1826,  4  S.  393. 
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or,  as  in  another  case,  prohibiting  alteration  of  the  succession  and 
contracting  of  debt  (a)y  the  Court  would  not  allow  the  omitted  pro-^ 
hibition  to  be  inserted  in  the  entail. 

It  not  unfrequently  happens  that  a  testator,  desirous  of  brinmrn;  "  Same  series 

,     ,  .    .  ^   ^   ofHeiM"a8in 

new  lands  within  the  fetters  of  an  existing  entail,  leaves  a  direction  existing  Entail. 

to  his  trustees  to  entail  such  lands  upon  the  mme  series  of  heirs, 

A  request  to  this  effect  is  equivalent  to  a  direction  to  execute  a 

strict  entail  in  their  favour.   Accordingly,  it  was  held,  that  although 

the  testator,  after  the  execution  of  the  trust  settlement,  had  executed 

a  second  entail  altering  the  destination,  the  trustees  were  bound  to 

follow  impliddy  the  directions  of  the  settlement,  and  therefore  to 

entail  the  newly  acquired  lands  on  the  heirs  called  to  the  succession 

by  the  first  entail  (b). 

In  Mackintosh  v.  Mackintosh  (<?),  trustees  were  directed  to  apply  Same  condi- 

tions  and 

the  residue  of  the  testator's  estate  in  purchasing  lands,  taking  the  fetters  as  in 
conveyance  thereof  to  the  heirs  of  entail  specified  in  a  former  deed 
of  entail  executed  by  himself,  with  the  proviso  that  ^'  the  dispositions 
and  conveyances  to  be  granted  to  the  said  heirs  of  entail,  and  the 
inf ef  tments  thereon,  shall  contain,  and  shall  be  always  with  and 
under  the  conditions,  provisions,  restrictions,  limitations,  exceptions, 
and  clauses  irritant  and  resolutive,  declarations  and  reservations, 
used  in  the  said  deed  of  entail  executed  liy  myself."    The  irritant 
clause  of  the  entail  there  referred  to,  struck  at  the  contravention 
of  the  prohibitions  by  "  all  deeds  or  acts  contracted,"  etc.,  but  did ' 
not  expressly  refer  to  debts,  which  rendered  it  doubtful  whether 
the  irritancy  could  be  construed  in  such  a  manner  as  to  apply  to 
•  the  contracting  of  debt.    With  the  view  of  making  the  entail  more 
secure,  the  trustees  inserted  the  word  debts  in  the  irritant  clause ; 
but  the  Court  found,  in  an  action  brought  by  the  heir  in  possession, 
that  they  had  exceeded  their  power,  and  reduced  the  deed  in  so  far 
as  it  differed  from  the  style  of  the  original  entail.    Trustees  are 
not  entitled  to  insert  a  clause  enabling  the  heirs  to  take  advantage 
of  the  provisions  of  the  Aberdeen  and  Montgomery  Acts  (d). 

(a)  Macleod  v.  Macleod,    1    July      cannot  be  considered  a  reliable  antho- 
1828,  6  S.  1043.  rity. 

(h)  Macpherson  v.  Macpherson^  24         (c)  Mackintosh  v.  Mackintosh^   14 
May   1889,    1   D.   797.      Since   the      Dec.  1855,  18  D.  249. 
case  of  Graham  v.  Stewart^  infra^  this         (rf)  Gilmour  v.  Gilmour's  Trs.,  22 

Nov.  1865,  18  D.  78. 
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LordLyne^  The  csse  of  Graham  V.  Stewart  (a)  raised  a  very  interestiBg 

que^on  as  to  the  constniction  of  an  ambiguous  direction.     The 
testator  was  heir  in  possession  under  an  entail  which  he  believed  to 
be  effectual,  but  which  was  afterwards  found  to  be  defective  in  the 
fencing  of  the  prohibition  against  alienation ;  and  he  directed  his 
testamentary  trustees  to  convey  to  those  succeeding  him  in  the 
estate  certain  fee-simple  lands, — ^the  conveyance  to  be  ^^  under  all 
the  conditions,  provisions,  and  clauses,  prohibitory,  irritant    and 
resolutive,  of  the  said  entail,  so  far  as  the  same  might  be  applicable, 
and  so  as  to  form  a  valid  and  effectual  entail  according  to  the  law 
of  Scotland."     As  it  was  impossible  to  settle  the  fee-simple  lands 
to  the  same  uses  as  those  of  the  original  entail,  without  violating 
the  direction  to  form  a  valid  and  effectual  entail  according  to  the 
law  of  Scotland,  the  question  came  to  be,  which  of  the  two  directions 
should  be  preferred.    The  House  of  Lords  were  divided  on  the 
point.    The  majority,  consisting  of  Lord  Cranworth,  C,  and  Lord 
Brougham,   ruled  that   the  trustees  were  bound  to  execute   an 
effectual  entail,  although  this  might  have  the  effect  of  splitting  the 
property.     Lord  St  Leonards,  taking,  as  we  think,  a  sounder  view 
of  the  intention   of  the  testator,  held  that  there  was  a  positive 
direction  to  settle  the  new  estate  to  the  same  uses  as  the  existing 
entail,  and  that  the  direction  to  make  it  valid  and  effectual,  meant 
merely  that  everything  should  be  done  to  give  to  it  all  the  efficacy 
that  a  destination  conceived  in  the  terms  of  the  original  entail  was 
capable  of  receiving.     Lord  St  Leonards  also  pointed  out,  what 
appeared  to  have  escaped  the  attention  of  his  colleagues,  that  an 
entail  defective  in  the  prohibition  to  alienate,  was,  in  a  certain 
sense,  a  valid  and  effectual  entail  previous  to  the  Entail  Amend- 
ment Act,  t.^.,  it  was  valid  as  a  destination  and  effectual  inter 
heredes.    Nor,  as  he  observed,  was  it  likely  that  the  testator,  even 
if  he  had  known  of  the  defect,  would  have  wished  the  additional 
lands  to  be  settled  differently  from  the  bulk  of  the  property  (6). 
Jt  is  not  likely  that  the  decision  will  be  of  much  use  as  a  precedent ; 
but  the  opinions  |>ro  and  con  are  deserving  of  careful  study. 
Entail  pro-  If  a  trustee  appointed  to  carry  out  a  purpose  of  entailing, 

fectivo  power     executes  a  deed  which,  in  consequence  of  error  or  mistake,  is  found 

validateid  by 
rescnp  on.  ^^^  Graham  v.   Stewart^   14  June  (6)  See  2  Maoq.  295. 

1855, 2  Macq.  295,  affirming  15  D.  558. 
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to  be  inefiFectual  as  a  strict  entail,  and  possession  has  been  had  npon 
the  defective  title  for  forty  years,  the  personal  obligation  to  execute 
a  strict  entail  will  be  worked  oS ;  and  the  estate  may  be  acquired  in 
fee-simple  (a) ;  but  it  was  observed  by  Lord  Jerviswoode,  who 
decided  the  point,  that  the  trust  might  have  been  enforced,  had  an 
action  for  that  purpose  been  brought  by  any  of  the  substitute  heirs 
of  entail  within  the  currency  of  the  prescriptive  period  (6). 

The  duties  of  trustees  acting  under  a  direction  to  convey  specific  Purchases  of 
estates  are,  in  the  general  case,  purely  ministerial.    There  is  room  entailed. 
for  the  exercise  of  a  larger  discretion  in  the  fulfilment  of  directions 
to  purchase  land  for  the  purpose  of  having  it  settled  on  heirs  of  en- 
tail.   In  order  to  the  ascertainment  of  the  truster's  intentions,  it 
is  important  to  consider  the  object  he  had  in  view  in  postponing  the 
exocution  of  the  entail  until  after  his  death.     Some  uncertainty  in 
relation  to  the  essential  requisites  of  the  entail  is  usually  the  deter- 
mining cause.    Amongst  such  causes  of  uncertainty,  it  may  suffice 
to  notice  the  following :  (1)  Uncertainty  as  to  the  parties  who  ought 
to  be  called  to  the  succession ;  (2)  As  to  the  possibility  of  making 
a  purchase  on  favourable  terms,  or  in  a  suitable  situation  ;  (3)  The 
eidstence  of  entailer's  debts,  which,  if  not  cleared  off  before  his 
death,  might  render  the  estate  hable  to  eviction  (c). 

An  example  of  the  difficulty  first  referred  to  is  presented  in  the  Testator^s  in- 
case of  Cowan  V.  TumbuWa  Trs.  (d).    The  testator's  only  son  was  be^iSerred 
afflicted  with  insanity ;  and,  accordingly,  instead  of  the  estate  being  gSncMT^™" 
conveyed  directly  to  him,  it  was  left  to  trustees  to  be  entsdled,  along 
with  such  lands  as  they  might  purchase  out  of  the  truster's  per- 
sonal funds,  upon  the  son  and  his  heirs-male,  in  the  event  of  his 
restoration  to  health ;  but,  if  otherwise,  to  be  entailed  on  a  different 
series  of  heirs.     In  this  case,  the  Court  had  no  difficulty  in  deciding 
that  the  entail  was  not  to  be  executed  until  the  death  or  convales- 
cence of  the  lunatic.     In  the  case  of  M'Innes  v.  McAllister  («),  the 
testator  left  a  sum  of  money  to  trustees,  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  entailed,  and  to  be  procured,  if  possible,  in 

(a)  E.ofEglintony.E.ofEgUnton^  Herries^  Farqiihar^  Sf  Co.  v.  Brown ^ 
28  May  1861,  23  D.  1369.  10  Mar.  1838,  16  S.  948. 

(b)  23  D.  1371.  {d )  Cowan  v.  TumhulTs  Trs.,  13 

(c)  On  the  last  point,  see  Agnew  v.  June  184:5,  7  D.  872. 
5/eti;tfr/,31Julyl822, 1  S.  Ap.  Ca.820;  («)  M'Innes  v.  McAllister,  29  June 

1827,5  3.862. 
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Argyllshire.  In  the  Lynedoch  case,  the  new  lands  were  to  be  pro- 
cured contiguons  to  the  entailed  estate.  The  desire  of  obtaining 
conterminous  property  is  not  unf requently  the  motive  for  the  con- 
stitution of  such  trusts.  In  such  cases  the  trustees  should  not  be 
too  fastidious  in  the  choice  of  an  eligible  property  (a). 
Explicit  Di-  \i  jg  necessary*  however,  to  add,  that  the  trustei^s  directions  as  to 

recUons  as  to  •' '  7-7 

^|urcfaaMmi]8t  the  nature  of  the  subject  of  purchase,  as  to  contignity  to  other  estates^ 
etc.,  must  be  substantially  complied  with  (6).    In  one  case,  'where 
the  direction  was  to  entail  lands  to  be  acquired  as  contiguous  to  the 
entailed  estate  of  Hoddam  as  possible,  the  Court  authorized  the 
purchase  of  superiorities  with  part  of  the  funds  {c) ;  and  in  another 
case,  where  trustees  had  expended  the  sum  of  upwards  of  L.GOyOOO 
in  the  purchase  of  an  estate  without  a  mansion-house,  it  was  de- 
clared, in  an  action  instituted  for  the  purpose,  that  the  trostees 
were  entitled  to  expend  a  balance  amounting  to  L.10,000  in  the 
erection  of  a  suitable  residence  {d).    On  the  other  hand,  it  was  de- 
termined that  the  purchase  of  feu  and  teind  duties,  payable  to  the 
heirs  of  entail  as  proprietors  of  the  existing  estate,  ^  was  not  a  legal 
or  warrantable  application  of  the  trust  funds,  but  was  made  in 
violation  of  the  direction  in  the  trust  deed,"  which  was  to  invest  in 
the  purchase  of  lands  in  Orkney,  or  any  other  place  the  trustees 
should  judge  expedient ;  and  although,  in  the  opinion  of  the  Court, 
the  trustees  had  acted  bona  fide  in  making  the  purchase,  they 
were  held^able  to  account  for  the  capital  sum  applied  in  the  pur- 
chase («).    Where  a  statute  authorized  the  sale  of  the  superiorities 
and  part  of  the  lands  of  an  entailed  estate  for  payment  of  debts, 
and  provided  for  the  establishment  of  a  sinking  fund  in  order  to 
the  purchase  of  lands  equivalent  in  annual  value  to  the  revenues 
of  ^'such  parts  of  the  said  entailed  lands"  as  might  be  sold,  it 
was   held  to  be  unnecessary  to  provide  an   equivalent  for  the 
superiorities  (/). 

(a)  DicksofCs  Tutors  ▼.  Scoit,  2  Nov.  (e)  PoUexfen  v.   Stewarty  14  July 

1853,  16  D.  1.  1841,  3  D.  1215.    Moveable  property, 

(bi)  See  Af'lnnes  v.  M^'Allister^  29  heirlooms,  etc.,  are  not  proper  sab- 
June  1827,  5  S.  862 ;  Graham  v.  jects  of  an  entail  (Baikie  v.  Grants  21 
Stewart,  14  June  1855,  2  Macq.  255.  May  1859,  21 D.  138 ;  Cameron's  Trs. 

(c)  Pet.  Sharpe,  11  Feb.  1828,  2  S.  v.  Cameron,  14  Dec.  1860.  23  D.  172). 
203.  But  see  p.  100,  supra, 

(d)  SproCs  Trs.  v.  Sprot,  11  Mar.  (/)  Lovat  v.  Fraser,  11  Mar.  1842, 
1830,  8  S.  712.                                          4  D.  1062. 
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Under  the  26th  and  27th  sections  of  the  Entail  Amendment  AppUcation  of 

Trust  Money 

Act  (a)f  the  heir  entitled  to  succeed  to  money  held  in  trust  to  be  ander  Entail 
entailed  on  the  same  series  of  heirs  as  are  called  to  the  succession  Act 
by  an  existing  entail,  may,  if  he  be  not  entitled  to  acquire  the  fund 
in  fee-simple,  apply  to  the  Court  for  authority  to  lay  out  the  money 
in  extinction  of  entailer's  or  other  debts,  in  redemption  of  land-tax, 
or  in  repayment  of  money  expended  in  permanent  improvements. 
To  remedy  doubts  (ft),  the  operation  of  this  provision  was,  by 
16  &  17  Vict.  cap.  94,  §  8,  extended  to  trusts  which  had  been 

« 

partially  implemented.  In  construing  these  sections  it  has  been 
held,  that  if  the  trust  excludes  one  of  the  heirs  of  the  existing  entail, 
although  the  effect  of  such  exclusion  is  only  to  propel  the  succession 
for  one  Uf e,  the  trust  cannot  be  held  to  be  for  the  benefit  of  '^  the 
same  series  of  heirs,"  and  therefore  the  funds  are  not  applicable 
to  the  extinction  of  burdens  (c). 

It  is  the  duty  of  trustees,  when  they  have  acquired  land  under  Tnuteee  ought 
the  powers  of  a  settlement,  to  execute  an  entail  forthwith,  although  exectition. 
there  may  be  surplus  funds  remaining  in  their  hands  uninvested ; 
for  the  heir  is  not  bound  to  wait  the  occurrence  of  an  opportimity 
for  making  an  investment  which  would  exhaust  the  fund  (d). 

As  to  the  form  in  which  a  power  to  execute  an  entaQ  may  be 
given,  and  the  effect  of  words  of  implication,  we  refer  to  a  subse- 
quent chapter  upon  the  Powers  of  Trustees  («). 


Section  n. 

OF  THE  DISPOSAL  OF  RENTS  AND  UNAPPROPRIATED 

ACCUMULATIONS. 

The  points  to  be  determined  are,  the  term  at  which  the  invest-  Questions 

stated. 

ment  may  lawfully  be  made,  and  the  disposal  of  the  rents  and 
produce  of  the  estate  arising  either  before  or  after  that  period.  It 
is  a  general  rale,  that  the  fruits  of  the  estate  belong  to  the  heir,  or 

(a)  11  &  12  Vict.  c.  86,  §  26.  (d)  Campbell  v.    Cav^leWa    Trs., 

(&)  See  Pet.  HamiUon,  13  July  1852,  19  Nov.  1862,  16  D.  30,  per  Lord 

U  D.  1003 ;  Pet.  Maxwell,  27  Feb.  Cuninghame ;   GUmour  v.    GUmour^s 

1857,  19  D.  571.  Trs,,  22  Nov.  1855,  18  D.  78. 

(c)  Pet.  Earl  of  Sirathmore^  3  Dec.  (e)  Chap.  XXI.  Section  3,  infra. 

1858,  21  D.  68. 
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Aooumiila- 
tioDS,  either  (1) 
not  directed  or 
directed,  either 
(2)  indefinitely, 
or  (3)  for  a  de- 
finite period. 


Heir  entitled 
to  accumula- 
tions, unless 
the  contrary 
is  directed. 


to  the  party  who  would  have  been  heir  in  possession,  from  the  time 
at  which  an  investment  might  lawfully  have  been  made,  although 
in  point  of  fact  no  eligible  investment  has  offered.  Prior  to  that 
period  the  interest  of  the  heirs  of  entail  does  not  vest,  and  the  fmits 
of  the  subject  accordingly  fall  to  be  added  to  the  capital. 

From  the  decisions  to  which  we  are  about  to  refer,  it  will  be 
seen  that  three  cases  have  been  distinguished: — (1.)  If  accumnlataon 
is  not  expressly  or  impliedly  directed,  the  interest  vests  in  the  institute 
or  first  taker  a  morie  testatoris.  (2.)  If  the  direction  merely  involves 
accumulation  until  a  suitable  investment  is  found,  the  presumption 
holds,  that  the  settlor  intended  to  benefit  all  his  heirs  equally  (a),  and 
the  trustees  are  therefore  to  invest  within  a  reasonable  time,  which 
is  in  practice  restricted  to  one  year  from  the  death  of  the  testator. 
(3.)  If  the  settlement  directs  accumulation  for  a  specified  time^  or 
until  a  certain  sum  has  been  realized,  or  until  the  primary  purposes 
of  the  trust  have  been  fulfilled,  the  trustees  must  accumulate  until  the 
expiry  of  the  term  appointed,  or  until  the  arrival  of  the  time  at  "which 
accumulations  are  stopped  by  the  operation  of  the  Thellusson  Act  (b). 

1.  The  rule,  that  the  heir  is  entitled  to  the  whole  unappropriated 
proceeds  of  an  entailed  succession,  was  first  laid  down  by  Lord  Jef- 
frey, and  adopted  by  the  Court,  in  the  case  of  HowaSa  Trs.  (<j).  The 
testator  directed  his  trustees  to  employ  ^  all  the  residue  of  his  per- 
sonal estate  and  effects,"  after  satisfying  legacies,  etc.,  in  the  pur- 
chase of  lands  in  the  counties  of  Kirkcudbright  or  Dumfries,  «  so 
soon  as  they  can  meet  with  a  purchase  of  an  estate  they  think  eli- 
gible ;"  and  Lord  Jeffrey,  distinguishing  the  case  from  Lord  Stcdr^s 
case  ((2),  ruled  that  where  there  was  no  direction  to  the  trustees  to 
invest  interests  and  proceeds  as  well  as  principal,  the  trustees  could 
not  accumulate  even  during  the  first  year ;  observing,  that  though 
they  must  have  a  reasonable  time  allowed,  during  which  they  should 


(a)  Per  Lord  Redesdale  in  Stair  v. 
Stair's  Trs.,  2  W.  &  S.  619.  Some 
of  the  judges  in  the  Court  of  Session 
gave  an  opinion  that  the  only  object  of 
Scotch  entailers  was  the  perpetuation 
of  (heir  own  names  and  arms — ^a  sup- 


settlor  is  presumed  to  have  contem- 
plated the  benefit  of  the  grantee, 

(b)  Chapter  YI.  Sect.  3,  supra. 

(c)  Howat's  Trs.  v.  Howat,  17  Feb. 
1838,  16  S.  622 ;  CampheWs  Trs.  v. 
CampbeU,  30  June  1838,  16  S.  1253, 
per  Lord  Jeffrey ;  Campbell  v.  Camp- 


position  which  cannot  be  proved ;  and 
which  is  at  any  rate  inadmissible  in  the  *    bell,  11  Mar.  1830,  8  S.  713. 
constructionof  trust  settlements,  being         (d)  Stair  y.  Stair's  Trs.,  infra. 
at  variance  with  the  maxim,  that  the 
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not  be  liable  in  actual  payment  or  performance,  yet,  on  an  ultimate 
settlement  of  accounts,  the  heir  was  entitled  to  the  whole  interest 
and  profits  actually  drawn  after  the  testator^s  death  and  not  ex- 
hausted by  any  preferable  application  (a).  In  a  later  case,  where 
trustees  were  by  the  terms  of  a  trust  settlement  and  codicil  bound 
to  invest  in  the  purchase  of  land  to  be  entailed,  within  three  years 
after  the  testator^s  death,  or  as  soon  as  the  sum  at  their  disposal 
should  amount  to  L.30,000,  and  the  residue  at  death  amounted  to 
that  simi,'  the  Court,  reversing  Lord  Mackenzie's  judgment,  gave 
the  interest  of  the  first  three  years  to  the  first  taker  (b). 

The  case  of  Macpherson  (c)  was  attended  with  difficulty,  from  Doctrine  of 
the  circumstance  that  the  direction  to  acquire  and  entaQ  lands  in  raised  in 
Scotland  was  contained  in  an  EngUsh  wiU.     The  Court  of  Session  case. 
were  of  opinion,  that  the  right  to  the  intermediate  proceeds,  prior  to 
actual  investment,  fell  to  be  determined  according  to  the  lea  loci 
contractusj  and  obtained  an  opinion  of  English  counsel,  to  the 
effect  that  accumulation  was  permissible  for  one  year ;  and  judg- 
ment was  given  accordingly.    But,  on  appeal,  Lord  St  Leonards  Lord  st 
held  that  the  English  case  of  Sitwell  v.  Barnard  (d),  on  which  the  opinion. 
opinion  was  founded,  applied  only  to  cases  like  Lord  Stair^s  in 

(a)  16  S.  625-6.  first  year's  income  was  given  to  the 

(b)  Wilson  Y.  Patd^  11  July  1833,  tenant  for  life,  although  there  was  no 
11  S.  995.  direction  to  accumulate,  is  not  law, 

(c)  Macpherson  v.  Macpherson,  11  and  was  overruled  in  Macpherson  v. 
Junel852,  lM'Q.243,revg.  12D.486.  Macpherson  by  Lord  St  Leonards,  1 

(d)  Sitwell  V.  Barnard,  6  Yes.  520.  M'Q.  ,250.  The  later  cases  are  in 
There  seems  to  have  been  some  little  perfect  accordance  with  the  opinion  of 
fluctuation  of  opinion  on  the  point  the  Court  of  last  resort,  as  stated  in 
amongst  the  English  judges.  Jjord  the  text.  We  would  refer  especially 
Eldon,  who  decided 5i7u;62/ V.  BarTiarcf,  to  Dimes  v.  Scott,  4  Russ.  195,  de- 
evidently  intended  to  establish  a  pre-  cided  by  Lord  Lyndhurst;  to  Taylor  v. 
cedent  for  cutting  down  accumulations  Clark,  1  Hare,  161, 11 L.  J.  Gh.  189 ;  and 
to  one  year,  in  cases  where  accumula-  Douglas  v.  Congreve,  1  Keen,  410, 6  L. 
tionforalongerperiodwasnotenjoined.  J.  Gh.  51,  where  there  was  no  direction 
He  never  intended  to  sanction  accumu-  to  accumulate,  and  Lord  Langdale  said, 
lation  even  of  the  first  year's  interest,  ^^  It  appears  to  me  more  likely  to  have 
as  a  rule  of  law,  apart  from  the  tea-  been  the  intention  of  the  testator, 
tator^B  will,  as  appears  from  the  cases  that,  until  the  lapse  of  such  conve- 
of  Angerstein  v.  Martin,  Turn.  &  Ruas.  nient  time  as  might  be  allowed  to  the 
232,  and  Hewitt  v.  Morris,  Turn.  &  executors  to  make  the  conversion 
Rubs.  242,  where  his  Lordship  gave  directed  by  the  will,  the  tenant  for 
the  liferenter  the  income  as  from  tea-  life  should  enjoy  the  interest  of  the 
tator's  death.  The  case  of  Stott  v.  residue  as  actually  invested"  (6  L.  J. 
Hollingworth,  3  Madd.  161,  where  the  Gh.  55). 
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Scotland,  where  accumalatioii  was  expressly  directed ;  and  od  a 
review  of  all  the  existing  authorities,  he  decided,  on  principles 
equally  applicable  to  both  systems  of  jurisprudence,  that  there 
could  be  no  accumulation  ex  lege.  '^  The  rule  on  which  the  Ckxnt 
proceeds/'  said  his  Lordship,  ^'  is,  that  this  property  was  impressed 
by  the  will  itself  with  the  character  of  real  estate,  and  that,  being 
so  impressed,  it  became  real  estate  by  construction  of  law ; — and 
in  my  apprehension,  it  must  be  treated  as  if  it  were  sach  at  the 
moment  of  the  testator^s  death/' 
Indefinite  Ao-  2.  The  import  of  the  role  laid  down  by  the  Court  of  appeal  in 

comiiliitions.  tyii  iy\i  • 

LordStair's       Lord  Stairs  case  (a)  has  been  so  much  canvassed  (&),  that  it  seems 

necessary,  in  referring  to  it,  to  state  the  exact  points  that  were  de- 
cided in  the  terms  of  the  judgments.  The  direction  was,  ^^  to  Ist 
out  the  residue  of  the  trust  funds,  and  interest  and  proceeds  thereof, 
in  purchasing  lands,  ...  to  annex  the  same  to  my  entailed  estate 
by  taking  the  rights  and  securities  so  to  be  purchased  to  the  same 
heirs  of  tailzie,''  etc.  The  trustees  having  purchased  lands  to  i 
considerable  extent  in  the  course  of  the  first  three  years  after  the 
testator^s  death,  an  action  was  brought  by  the  heir,  concluding  to 
have  it  found  that  he  had  right  to  the  interest  of  tAe  balance  sub- 
sequent to  the  realization  of  the  funds  (c).  The  Court  of  Session 
assoilzied  the  trustees  from  this  claim,  ^^  reserving  to  the  pursuer  to 
be  heard,  in  case  any  improper  or  unnecessary  delay  take  place, 
whether  he  may  not  then  be  entitled  to  claim  the  interest  of  the 
residue  of  the  funds  not  vested,"  etc.  The  House  of  Lords  affirmed 
this  judgment ;  but  with  a  strong  intimation  of  opinion  that  the 
grounds  on  which  it  had  been  rested  could  not  be  supported,  and 
that  a  limit  should  be  put  to  the  period  of  accumulation  (d).  A 
second  action  was  then  brought,  founded  on  the  precedent  of  SUwell 
V.  Bernard  («),  concluding  that  the  heir  was  entitled  to  the  interest 
from  and  after  1st  June  1822,  being  twelve  months  after  the  death 
of  the  settlor.    The  Court  again  assoilzied  the  trustees,  in  respect 

(a)  Stair  v.  Stands  2V«.,  29  Mar.  624 ;   and  Loid  Corriehill'B  note  in 

1826,  1  W.  &  S.  72,  affg.  2  S.  206 ;  Dickson's  case,  16  D.  3,  with  Loid  Pr. 
Second  Action,  24  May  1826,  2  W.  &  McNeill's  remarks  thereon,  p.  5. 
S.  414,  reyg.  4  S.  483 ;  and  19  June         (c)  2  S.  206. 

1827,  2  W.  &  S.  614,  revg.  6  S.  (d)  1  W.  &  S.  72. 
476.                                                               (€)  SitweU  v.  Bernard,  6  Va.  jun. 

(h)  See  Lord  Jeffrey's  note,  16  S.      520,  544. 
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there  wa3  no  precedent  for  awarding  intermediate  profits  to  the 
heir,  ^^  and  also  in  respect  there  has  been  no  undue  delay  upon  the 
part  of  the  trustees  in  laying  out  the  trust  funds  as  appointed  by 
the  truster."  The  case  was  remitted,  on  the  motion  of  Lord  Gif- 
f  ord^  who  pointed  out  the  expediency  of  laying  down  a  general  rule 
on  the  subject  of  accumulations  (a).  The  Court,  however,  by  a 
large  majority  adhered  to  the  opinions  formerly  expressed  by  the 
judges ;  chiefly  on  the  ground  that  the  trustees  had  a  discretionary 
power  as  to  time,  with  which  the  Court  could  not  mterf  ere,  except 
in  a  case  of  manifest  delay.    The  case  was  afterwards  arcnied  be-  ^  indefinite 

purpose  of  Ao- 

f  ore  Lords  Redesdale  and  Eldon,  who  embodied  the  jud^mient  of  cumniation 

is  satisfied  by 

the  House  in  an  opinion,  by  which  it  was  declared  that  the  appel-  adding  One 
lant.  Lord  Stair,  ^^  was  and  is  entitled,  and  that  the  several  persons  to  the  Prin- 
who  shall  from  time  to  time  succeed  him  in  the  entail  of  the  said  ^ 
lands  of  Calquhasen  and  others,  according  to  the  course  of  such 
entail,  ¥rill  be  from  time  to  time  entitled,  to  the  interest  and  pro- 
ceeds of  the  whole  of  the  trust  funds  which  have  arisen  from  the 
end  of  the  twelve  months  usually  allowed,  according  to  the  course 
of  the  law  of'  Scotland,  for  payment  of  debts  and  legacies,  and 
which  shall  arise  until  the  whole  of  the  capital  of  the  said  trust 
funds,  with  the  interest  and  proceeds  thereof,  which  have  accrued 
prior  to  the  expiration  of  the  said  twelve  months,  shaU  have  been 
appUed  in  the  pnichase  of  lands,  according  to  the  directions  con- 
tained  in  the  said  trust  disposition"  (b).    Lord  Eldon,  who  explained 
that,  in  deciding  the  cases  of  Sitwell  and  Angeratein  (e),  he  went  on 
presumed  intention,  and  not  upon  any  maxim  peculiar  to  English 
jurisprudence,  sums    up    his   opinion   in  an  affirmative  answer 
to  the  following  question : — ^^  The  question  here  is,  it  being  the 
clear  intent  of  this  testator  to  give  a  beneficial  interest  to  every  one 
who  was  to  succeed  to  his  real  property  purchased  in  the  counties 
in  which  he  directed  the  purchase  to  be  made, — ^whether  the  mere 
insertion  of  these  words  ^  interest  and  proceeds,'  may  not  be  satisfied 
by  a  much  more  limited  construction  of  them,  than  that  construction 
which  would  make  them  mean  interest  and  proceeds  as  they  accrue 
and  may  be  received  until  the  money  shall  be  so  laid  out"  (d). 

(a)  2  W.  &  S.  414.  (c)  Sitwell  v.  Bernard^  supra ;  An- 

lb)  2  W.  &  S.  615.  gentein  y.  Martin,  Turn.  &  Rusb.  282. 

((0  2  W.  &  S.  624. 
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Buie,  that  One  In  applying  the  rule  of  Lord  Stair^s  case  as  to  the  disposal  of  is- 

abie  period  for    termediate  proceeds  to  a  settlement  (a)  which  directed  that,  until  sadb 
tion,  is  it  abflo-  time  as  the  trustees  might  find  it  convenient  or  proper  to  make  the 

purchase  therein  expressed,  the  interest  of  a  certain  fund  sktmU 
accumulate^  Lord  President  McNeill  (b)  expressed  his  concurrence 
in  the  view  that  the  restriction  of  accumulation  to  one  year  was 
not  an  absolute  rule  of  law,  but  rather  of  practice,  grounded  upon 
the  presumed  intention  of  the  testator  that  his  heir  should  enjoy 
the  benefit  of  the  fund.  The  trustees  had  always  a  certain  discre- 
tion as  to  the  time  of  making  the  purchase ;  and  while  it  wookl 
require  a  strong  case  to  induce  the  interference  of  the  Court  tc 
compel  the  literal  fulfilment  of  the  truster^s  directions,  thej  migh 
give  relief  in  another  way ;  on  the  principle  that,  although  the  trus- 
tees were  giving  way  to  fastidiousness  in  the  selection  of  an  estate, 
the  heir  was  not  to  suffer  loss  from  that  mode  of  administratioD. 
Observing  that  accumulation  for  some  period  was  clearly  contem- 
plated^  his  Lordship  proceeded  to  inquire  whether  a  year  was» 
reasonable  period: — He  could  easily  conceive  a  case  in  vrhich  it 
would  not  be  a  reasonable  period ;  but  in  ordinary  circumstances 
it  was  so.  There  were  two  half-years'  interest  to  be  added  to  the 
principal  sum,  which  was  a  sufficient  accumulation  to  satisfy  the 
words  of  the  deed,  where  there  was  no  evidence  of  any  great  desire 
to  accumulate. 
Period  of  Ac-  3.  If,  in  a  settlement  expressly  directing  accumulation,  the  dis- 

may be  specifl-  tribution  is  postponed  to  a  certain  period,  the  Court  will  not  inter- 
ne SetSement.  f^®  ^^  *^®  accumulation  enjoined  by  the  settlor,  however  capri- 
cious or  unreasonable  the  direction  may  be.  In  the  Strathtnort 
case  (c),  the  avowed  object  of  the  settlor  was  to  exclude  his  brother 
and  two  other  parties  from  the  succession ;  and  for  that  purpose  he 
conveyed  all  his  unentailed  estates,  with  all  his  personal  propertv, 
to  trustees,  who  were  directed  to  apply ^  lay  oaf,  and  invest  the  rents 
and  profits  of  the  estates  and  other  property  in  the  purchase  of 
Government  or  heritable  securities,  until  an  opportunity  offered  of 

(a)  Dickson's  Tutors  v.  Scott^  2  Nov.  (5)  Lord  Colonsay,  16  D.  5. 

1853,  16  D.  1 ;  and  see  Lord  Ivory's  (c)  Earl  of  Strathmore  v.  Strath- 

remarks  in  Moncreiff  v.  Menzies,  26  morels  TVs,,  23  Mar.  1831,  5  W.  &  S. 

Nov.  1867,  20  D.  101 :  "  The  trustees  170 ;  Keith  v.  Keith's  Trs,,  infra. 
could  not  have  insisted  on  holding 
office  indefinitely/'  etc. 
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applying  the  same  to  the  purchase  of  lands  contiguous  to  his  other 
estates,  to  be  entailed  by  the  trustees ;  and  he  declared  that  the  trust 
should  svbsist  for  thirty  years  after  his  death,  and  until  the  death  of 
the  longest  liver  of  the  three  parties  who  were  excluded  from  the  suc- 
cession. The  trust  was  sustained  as  regards  the  appropriation  of 
the  rents  of  heritable  estate  which  at  the  date  of  the  grant  (1815) 
were  excepted  from  the  operation  of  39  &  40  Geo.  III.  cap.  98. 

In  Keith  v.  Lord  KeitKs  Tra.  (a),  one  of  the  purposes  of  the  Effect  of 
settlement  which  was  in  question,  was  to  enable  the  trustees  to  hold  Act  as  extended 
estates  specifically  conveyed,  as  well  as  those  which  they  were  ^ctcap.  86. 
directed  to  purchase,  until  the  death  of  the  truster^s  daughter,  or  the 
birth  of  an  heir.    Meanwhile  the  trustees  were  directed  to  levy  and 
accumulate^  and  lay  out  the  same  in  the  purchase  of  lands,  to  be 
entailed.    The  question  was  as  to  the  application  of  rents  levied 
after  the  passing  of  the  Entail  Amendment  Act ;  the  trust  having 
by  that  time  exceeded  the  limits  prescribed  by  the  89  &  40  Geo.  IH. 
cap.  98,  the  provisions  of  which  were  by  the  Entail  Amendment 
Act  (6)  made  applicable  to  the  proceeds  of  heritable  property  in 
Scotland.     The  Court  ruled  that  the  provisions  of  the  Act  were  not 
retrospective  (c). 

Where  the  execution  of  a  purpose  of  entailing  is,  by  the  terms  Period  of  Ac- 
of  the  settlement,  postponed  until  the  completion  of  certain  primary  may  be  made 
purposes,  such  as  payment  of  debts,  legacies,  or  annidties,  and  the  the^t^ctum 
intermediate  rents  are  directed  to  be  added  to  the  general  fund,  the  °    «  ^  e*c. 
purpose  of  accumulation  is  held  to  terminate  on  the  completion  of 
the  primary  purposes ;  and  the  heir  entitled  to  succeed  has  then  a 
vested  liferent  interest  in  the  annual  proceeds,  so  that,  if  he  die 
before  a  purchase  has  been  actually  made,  his  interest  in  the  profits 
accruing  subsequent  to  the  period  of  distribution  will  transmit  to 
his  representatives  {d).     And  any  interest  or   annual  revenues 
directed  by  the  Court  tp  be  paid  over  to  the  heir  on  the  ground 
that  the  period  of  investment  had  arrived,  vests  in  the  heir  as  per- 
sonalty, and  is  chargeable  as  such  with  legacy-duty  (e). 

(a)  Keith  v.  KdtVs  Trs.,  17  July  15  S.  1163;  DicksonY.  Dickson^  S  June 

1857, 19  D.  1040  ;  see  1044.  1855,  17  D.  814  ;  Ogilvie  v.  Boswell, 

(h)  11  &  12  Vict.  cap.  36,  §  41.  27  Jan.  1852,  14  D.  863. 

(c)  19  D.  1057,  et  seq,  (e)    Adv.-Gen,  v.   Stair's  Tr.,  15 

(d)  Stewart  v.  TraiU,  16  June  1837,  July  1850,  Exch.  Rep.  ^ 
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Vested  Bights 
of  the  Bene- 
ficiary before 
Gonveysiioe. 


Where  Pur- 
chase exhausts 
the  Capital, 
how  surplus 
Bevenues  are 
to  be  applied. 


Debts  charged 
upon  Capital, 
not  to  be  paid 
out  of  Be- 


vennes. 


If  the  entail  is  to  be  executed  in  favour  of  the  heir  who  shall 
have  attained  majority  at  the  appointed  period,  it  is  held  as  executed 
as  soon  as  a  purchase  has  been  made ;  and  it  is  immaterial  that  the 
heir  entitled  to  succeed  at  the  actual  date  of  the  purchase  is  a  minoTy 
if  there  was  an  heir  who  had  attained  majority,  at  the  earliest  period 
when  the  purchase  might  have  been  made  (a).  Beneficiaries  sairiT- 
ing  the  period  of  vesting  have  the  same  rights  as  hdrs  of  entail,  in  the 
matter  of  burdening  the  fund  with  provisions  to  widows  and  chil- 
dren, etc.  (£)•  And  it  has  been  decided,'  that  where,  during  the 
lifetime  of  an  heir,  the  period  had  arrived  at  which  a  purchase  rmffht 
have  been  made,  but  was  not — ^the  trustees  having  in  such  cases  a 
discretionary  power  to  accumulate  for  one  year — the  heir,  dying 
during  the  year  of  accumulation,  was  entitled  to  grant  a  bond  of 
annuity  to  his  widow,  under  the  Aberdeen  and  Entail  Amendment 
Acts ;  for  the  application  of  the  rents  to  the  purpose  of  accumulatiiHi 
is  not  regarded  as  aburden  extinguishing  the  free  rental,  seeing  thai 
the  accumulations  go  to  enhance  the  capital  (c). 

Where  trustees  invested  with  a  discretionary  power  of  accumula- 
tion had,  after  keeping  up  the  trust  for  a  lengthened  period,  ulti- 
mately made  an  investment  which  more  than  exhausted  the  original 
fund,  they  were  found  not  to  be  entitled  to  retain  the  surplus  accu- 
mulation as  a  nucleus  for  a  second  purchase;  and  the  balance, 
amounting  to  L.2000,  was  directed  to  be  paid  over  to  the  executors 
of  the  heir  who  would  have  succeeded  had  the  purchase  been  made 
when  the  settlement  came  into  operation  (d). 

If  by  the  terms  of  the  settlement  debts  and  expenses  are  made 
a  burden  on  the  fund  for  investment,  the  trustees  cannot  chaige 
them  upon  the  intermediate  profits ;  but  as  such  charges  form  a 
proper  burden  on  the  fund  as  at  the  testator^s  death,  thej  may  be 
deducted  from  the  capital  before  estimating  the  amount  of  the 
profits  available  for  investment  (e). 


(a)  Stewart  y.  Traill,  supra ;  Stain- 
ton  y.  Staintan's  2Vv.,  25  Jan.  1850, 
12  D.  571. 

(b)  Staintcny.  Stainton^g  7W.,  Dick- 
son y.  Dickson,  supra. 


(c)  Dickson  r.  Dickson,  supra.    See 
11  &  12  Vict.  cap.  36,  §  29. 

(d)  Moncrieff  y.  Memies,  25  Not. 
1857,  20  D.  94. 

(e)  Campbell  r.  Campbell,  30  June 
1838, 16  S.  1251 ;  see  1257. 
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CHAPTER  XIX. 

OF  PRIVATE  TRUSTS  FOR  BEHOOF  OF 

CREDITORS. 

Ajs  trusts  for  behoof  of  creditors  form  a  distinct  branch  of  our 
sabject,  differing  both  as  regards  the  form  of  the  trust  and  the 
functions  of  the  trustee  from  private  settlements,  we  have  for  con- 
venience  brought  into  one  chapter  everything  that  seemed  necessary 
to  be  stated  upon  the  relation  of  the  tniBtee  to  the  general  body  of 
creditors  upon  a  trust  estate. 

There  is  a  material  distinction  between  the  case  of  a  trust  where  Distinction 
the  deed  is  stated  to  be  for  behoof  of  Creditors  specified  in  a  Schedule^  for  Creditors 
and  the  case  where  it  is  stated  to  be  for  behoof  of  Creditors  generally.  Truste  for  *° 
In  the  former  case,  the  object  of  the  transaction  is  the  creation  of  a  genexiu]^. 
security;  and  therefore,  if  the  title  of  the  trustee  be  completed 
.beyond  the  period  of  Sixty  days  anterior  to  bankruptcy,  the  security 
is  effectual  to  the  creditors  for  whose  benefit  it  was  created.    In 
the  latter  case,  the  principle  of  the  trust  is  that  of  equal  distribution, 
and  the  execution  of  the  trust  is  equivalent  to  a  declaration  of  in- 
solvency.   It  will  be  seen  that  such  trusts  may  be  defeated  at  any 
time  by  non-acceding  creditors. 

As  the  duties  of  the  trustee  are  very  similar  in  both  classes  of 
trusts,  we  have  not  thought  it  necessary  to  make  a  formal  division 
of  the  subject  on  this  basis ;  but  the  distinction  must  be  kept  in 
view  in  all  questions  concerning  the  validity  of  the  trust,  and  the 
rights  of  acceding  creditors  (a). 

The  subject  of  this  chapter  may  be  divided  as  follows  :  Firsty 
Of  the  constitution  of  trust  deeds  for  creditors,  and  of  accession ; 
secondly^  Of  the  duties  of  trustees  in  the  fulfilment  of  trusts  for 
creditors  ;  thirdh/y  Of  settlements  by  way  of  composition. 

(a)  See  Bell's  Principles,  §  1 188. 

2  C 
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Section  I. 

OF  THE  CONSTITUTION  OF  TRUST  DEEDS  FOB  CBEDTTOtBRj 

AND  OF  ACCESSION. 


Settlement 
may  be  con- 
yertedinto 
Trust  for  Cre- 
diton. 


TroBt  may  be 
defeated  by 
Creditor  apply- 
ing for  Seques- 
tration. 


I.  0/the  Validity  of  Voluntary  Trusts. 

A  trust  for  behoof  of  creditors  may  be  created  either  by  a  testar 
mentary  conveyaiice,  or  by  a  deed  inter  vivos.  Testamentaij 
settlements  for  behoof  of  the  granter^s  creditors  as  the  principal 
beneficiaries  of  the  trost  are  not  of  common  occurrence  (a) ;  bat  if 
the  trustee  of  a  family  settlement  is  aware  that  the  estate  is  like! j 
to  prove  insolvent,  he  ought  to  consider  himself  a  trustee  for  the 
interest  of  the  troster^s  creditors,  and  to  preserve  the  surplus  fund 
for  rateable  distribution  (b).  However,  unless  the  insolvency  is 
patent,  the  trustee  may  pay  primo  venienti  after  the  elapse  of  six 
months,  subject  to  preferences  (c).  If  the  creditors  agree  to  convert 
the  trust  as  it  stands  into  a  private  trust  for  their  own  behoof,  he  will, 
from  the  execution  of  an  agreement  to  that  effect,  be  subject  to  the 
guidance  and  directions  of  the  creditors.  If  a  volimtaiy  airaoge- 
ment  cannot  be  effected,  the  safest  course  is  to  have  the  funds  dis- 
tributed under  the  sanction  of  the  Court  in  an  action  of  multiple- 
poinding  or  judicial  sale.  We  may  remark,  however,  that  where 
any  doubt  exists  as  to  the  solvency  of  the  estate  of  a  defunct,  the 
better  course  is  to  decline  the  trust  altogether,  and  allow  the  estate 
to  be  wound  up  by  a  judicial  factor,  or  to  be  sequestrated  under 
the  Bankruptcy  Act  in  the  usual  manner  (d). 

The  object  of  a  private  trust  settlement  for  creditors  is  usually 
twofold : — Firsty  To  accomplish  a  speedy  and  inexpensive  distribu- 
tion of  the  bankrupt's  entire  estate  amongst  his  creditors  in  the 
order  of  their  completed  preferences ;  and  secondly y  To  secure  to  the 
grantor  the  benefits  of  a  discharge  of  his  debts,  and  protection  from 
diligence,  without  exposing  himself  to  the  annoyance  and  injury  re- 


(a)  See  Cooper  v.  Mackenzie^  13 
Jan.  1860,  22  D.  880;  Watson  r, 
Johnston^  10  Apr.  1848,  6  Bell,  245. 

(&)  Gardner  v.  Pearson^  28  Nov. 
1810,  F.  0. ;  Young  v.  Johnston's  Trs,, 
16  June  1841,  3  D.  1020. 


(c)  Globe  Ins.  Co,  v.  Mackenzie^ 
5  Aug.  1850,  7  Bell,  296  ;  affg.  11  D. 
618,  and  cases  there  died ;  see  Act  of 
Sed.  1662. 

(d)  See  19  &  20  Vict.  cap.  79,  and 
Act  of  S.  25  Nov.  1867. 
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suiting  from  a  sequestration.  As  yolimtary  trusts  do  not  stop  the 
acquisition  or  completion  of  such  rights  by  non-acceding  creditors^ 
it  will  be  necessary,  where  steps  have  been  ahready  taken  towards  the 
acqmsitionTPerences,  to  obtain  the  consent  of  the  pnraning 
creditors  to  a  discharge  of  their  preferences.  If  their  consent  is  re- 
f nsed,  the  trustee  must  adopt  the  requisite  legal  measures  for  cutting 
down  such  preferences,  which  he  is  entitled  to  effect  on  the  footing 
that  the  disposition  (mmium  bonorum  in  his  favour  is  proof  of  the 
granter^s  insolvency.  However,  imless  the  great  majority  of  the 
granter^s  creditors  ore  likely  to  give  in  their  accession  to  the  trust, 
it  would  be  useless  to  proceed  with  it ;  since  it  is  in  the  power  of  any 
cr^tor,  qualified  nnder  the  Act,  nnmediately  on  the  execution  of 
ultimate  dihgence  to  apply  for  sequestration  of  the  estate,  after 
which  the  advantages  of  a  composition  settleriient  cannot  be  obtained 
without  undergoing  an  examination,  unless  a  majority  in  number 
and  nine-tenths  in  value  of  the  creditors  agree  to  the  offer  (a). 

The  common  law  of  Scotland  is  not  unfavourable  to  the  extra-  Tnuts  in- 
judicial winding  up  of  the  estates  of  insolvents.    Not  long  after  exocutLT  *^ 
the  Act  1696,  cap.  5,  it  came  to  be  admitted  that  a  debtor  was  en-  ^^^^  ^^ 
titled  to  make  provision,  by  his  own  act,  for  the  settlement  of  his  ™P*°y- 
aJPairs,  provided  the  settlement  was  unqualified  by  reservations  in  his 
own  favour,  and  the  rights  of  the  creditors  inter  $e  left  to  be  regu- 
lated by  the  law  of  bankruptcy  (6).    But  as  the  principles  of  the 
law  of  bankruptcy  came  to  be  better  settled,  the  doctrine  was  recog- 
n.ised,  that  such  deeds  derived  their  efficacy  from  the  assent  of 
co^editors  alone ;  though  down  to  the  period  of  the  introduction  of 
sequestration  by  the  Act  54  George  IH.  cap.  137,  there  was  much 
fluctuation  of  opinion  on  the  point  (o),  the  result  of  which  is  stated 
by  Lord  Kilkerran,  in  his  report  of  Snodgrctss  v.  Beats^  Crs.^  who 
s^ays : — "  The  Lords  have  come  and  gone  upon  the  question  how  far, 
when  one  is  bankrupt  in  terms  of  the  statute,  he  can,  by  a  general 
disposition  to  his  creditors,  tie  them  up  from  after  diligence :  and 

(a)  19  &  20  Vict.  cap.  79,  §  187.  1734,  M.  1206  ;  Earl  of  Aberdeen  v. 

(b)  Sutherland  v.  WaUon's  Crs,^  Leuns,  1786,  M,  1208 ;  Jackson  v. 
1724,  M.  1199 ;  Watsm's  Crs.  v.  Simpson,  1757,  M.  1212 ;  Leith  v. 
Mutrhead,  17  Nov.  1825,  M.  1201 ;  Livingston,  1759,  M.  1212 ;  Wilson  v. 
Eyemouth's  Crs,,  1726,  M.  1208,  over-  M'  Vicar,  1762,  M.  1214 ;  Jamieson  v. 
ruling  Drysdak's  Crs.,  1696,  M.  1197,  Coults  Sr  Co.,  1768,  M.  1216 ;  Mudie 

(c)  Smee  ff  Co.  v.  Anderson's  Crs.,  v.  Dickson,  1764,  M.  1104. 
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Bednotion  of 
Trust  Deeds 
under  Statute 
1621,  0. 18. 


Trust  may  be 
defeated  by 
the  Ezecutioii 
of  Ultimate 
Diligence; 


bj  the  latest  decisions,  it  is  found  that  he  cannot "  (a).  Ultimately^ 
the  House  of  Lords  decided  against  the  validity  of  trost  deeds  in 
competition  with  non-acceding  creditors  (b).  Since  that  time  it  has 
been  repeatedly  held  that  tmst  deeds  granted  within  sixty  days  of 
bankruptcy  are  ineffectual  in  competition  with  legal  diligence  (e) ; 
though,  where  the  challenge  has  been  deferred  until  after  the 
trustees  have  already  entered  upon  a  course  of  beneficial  admini- 
stration, the  Court  will  not  allow  their  management  to  be  interfere 
with  until  matters  have  been  put  in  train  for  judicial  settlement  (d). 

Lrespective  of  the  operation  of  the  modem  Bankruptcy  Acts, 
trust  deeds  were  liable  to  be  cut  down  after  the  lapse  of  sixty  days 
from  their  date,  as  being  in  defraud  of  the  diligence  of  non-acced- 
ing creditors,  and  in  virtue  of  the  Act  1621,  cap.  18.  The  right  of 
challenge  under  the  8e<5ond  branch  of  this  statute  is  f  oimded  on  the 
creditor's  interest  to  have  his  diligence  completed  without  suffering 
any  interruption  from  the  voluntary  act  of  the  debtor.  The  statute 
was  held  to  apply  equally  to  trust  deeds  as  to  individual  preferences, 
for  the  obvious  reason  that  the  creditor's  interest  to  follow  out  his 
diligence  was  not  less  materially  abridged  by  the  operation  of  a  trust 
than  by  that  of  a  deed  of  security ;  for  such  arrangements,  however 
beneficial  to  the  common  interest,  could  not  be  allowed  to  operate 
to  the  injury  of  the  individual  creditor  who  had  availed  himself 
of  the  means  provided  by  law  for  attaching  the  property  of  his 
debtor  (e). 

In  virtue  of  the  existing  Bankruptcy  Act  (/),  which  in  this  re- 
spect is  based  upon  previous  legislative  provisions  (^),  insolvency 
(of  which  the  execution  of  a  trust  deed  omnium  bonorum  is  legal 
evidence),  coupled  with  the  execution  of  ultimate  diligence,  etc.,  is 
notour  bankruptcy,  and  entitles  the  creditors,  or  the  bankrupt,  with 
concurrence  of  a  creditor  or  creditors  possessing  the  requisite  quali- 


(a)  Snodgrass  v.  Beats'  Crs,,  1744, 
M.  1209. 

(6)  Peters  v.  Spiers^  18  Dec.  1767, 
M.  1218 ;  Johnson  y.  Fairholme^s  Crs.^ 
1770,  M.  App.  Bankt.,  No.  5. 

(c)  Hutchinson  v.  Oibson,  1791,  M. 
1221 ;  WhiU  v.  Watson,  1808,  Hiune, 
649 ;  Munro  v.  Fmser,  5  Br.  Sup. 
385. 


{d)  Kerr  v.  Graham's  TV*.,  17  Nov. 
1827,  6  S.  78,  270. 

(e)  Farqaharson  v.  Cumming's  Crs,, 
1729,  M.  1205 ;  and  see  MansfiM  v. 
Brown,  1785,  M.  1207;  Wardrop  v. 
Fairholme,  1744,  M.  4860. 

(/)  19  &  20  Vict.  cap.  79,  §  7-15. 

Ig)  54  Geo.  III.  cap.  137 ;  2  &  3 
Vict.  cap.  41 ;  16  &  17  Vict.  cap.  53— 
now  repealed. 
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fication,  to  apply  for  sequestration  of  the  estate ;  and  accordingly, 
even  where  the  estate  has  been  effectually  vested  in  trustees  by  in- 
f  ef  tment  and  tradition  of  moveables,  it  may  be  taken  out  of  his 
person  at  any  time  within  four  months  of  insolvency  by  the  opera- 
tion of  the  vesting  clause  of  the  Bankruptcy  Act  (a). 

It  may  easily  happen,  from  the  circumstance  of  there  being  no  or  bv  Action 
diligence  began  prior  to  the  trust,  or  otherwise,  that  the  reductive  **      ^' 

provisions  of  the  Acts  1621  and  1696  are  inapplicable.    The  opera- 
tion of  the  Bankruptcy  Act,  again,  may  be  excluded,  in  the  event 
of  no  qualified  creditor  coming  forward  to  apply  for  sequestration. 
!Even  in  the  case  supposed,  however,  the  trust  is  still  liable  to  be 
defeated  at  the  instance  of  non-acceding  creditors  resorting  to  the 
process  of  judicial  sale,  to  which  the  subsistence  of  a  volimtary 
trust  b  no  bar  (b).    Trusts  which  are  not  so  framed  as  to  confer  or  by  Crediton 
a  preference  on  individual  creditors,  may  be  defeated  indirectly  sepantemea- 
at  any  time  by  non-acceding  creditors.      The  principle  of  the  ^^^'^ 
trust  is  equal  distribution ;  and  any  creditor,  by  resorting  to  any 
diligence  under  which  he  may  obtain  payment,  will  render  the  trust 
ineffectual  by  defeating  its  purposes  (c).     Subsequent  creditors, 
however,  cannot  interfere;  they  can  only  attach  the  reversionary 
interest  (d). 

II.  Of  the  Constitution  of  Trusts  for  Creditors, 

A  trust  conveyance  for  behoof  of  creditors  may  be  constituted  by  Trurt  Oon^ey- 
the  act  of  the  insolvent  himself,  either  without  or  with  the  assent  of  unconditional, 
his  creditors.    In  the  former  case,  the  granter  must  execute  the  dito^aiT" 
settlement  unconditionally,  and  take  the  risk  of  a  reduction :  in  the  ^^^ 
Latter,  he  will  naturally  stipulate  for  the  usual  terms  of  personal 
protection  and  ultimate  discharge,  which,  in  strict  form,  ought  to  be 
embodied  in  a  relative  deed  of  accession  to  be  executed  by  the 
creditors ;  for,  it  is  said,  if  the  conditions  in  the  bankrupt's  favour  are 

(a)  19  &  20  Vict.  cap.  79,  §  102.  (c)  Earl  ofBreadalbane  v.  APDon- 

The  same  result  had  been  arrived  at  by  aid,  16  Jan.  1824,  2  S.  529  ;  ColviUe's 

jtididal  construction  of  former  statutes:  Crs,  v.   ColviUe^s  Trustee,  1779,  M. 

Earl  of  Kellie  v.  Crawford,  28  Feb.  1221 ;  Leitk  v.  Livingstone,  1769,  M. 

1821,  F.  0. ;  18  Nov.  1821, 1  S.  126 ;  1212. 

LocJae  v.  Mason,  14  Feb.  1837,  15  S.  (</)  Campbell  v.  EderUne's  Crs.,  14 

547.  Jan.  1801 ;  M.  App.  Adjud.  No.  11 ; 

(6)  Cruttenden  v.  Rattray,  2  Dec.  Herries,  Farquhar,  Sf  Co.  v.  Burnett, 

1824,  3  S.  247.  20  Nov.  1846,  9  D.  111. 
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StipoUtioii  for  made  to  flow  from  his  own  act,  the  proceedings  are  liable  to  be 
swept  away  at  the  instance  of  any  recusant  creditor  who  may 
choose  to  draw  back  from  the  arrangement  (a).  In  practice^  how- 
eyer,  it  is  usual  to  stipulate  in  the  trust  deed,  that  creditors  takisg 
benefit  under  it  discharge  the  debtor.  This  in  the  case  of  simpk 
trusts  is  held  to  obviate  the  necessity  for  a  separate  deed  of  acces- 
sion. As  a  check  upon  the  prosecution  of  separate  measures,  a 
power  is  also  given  to  the  trustee,  in  the  event  of  any  ol  the  creditors 
declining  to  accede,  to  apply  for  sequestration  of  the  estate  unds 
the  Bankruptcy  Act  (b). 

Ex/acie  Abso-         As  regards  the  form  of  the  deed  of  trust,  it  is  essential  that  it 

lute  Dispoei-  . 

tion.  should  contain  in  gremio  a  perfect  legal  transference  of  the  insoir 

venf  s  whole  estate  to  a  trustee,  upon  which  the  latter  may  complete 
a  title  according  to  the  rules  of  conveyancing.  It  is  not  unusoal 
to  insert  a  destination  to  heirs  and  assignees;  a  better  form  of 
destination  is  to  take  the  conveyance  to  two  or  more  trustees  id 
succession  (c).  As  we  remarked,  in  treating  of  trusts  for  sale  (i), 
a  convenient  form  of  trust  conveyance  is  that  of  an  absolute  dis- 
position, accompanied  by  a  back-bond  of  trust  in  favour  of  creditors 
for  their  respective  interests,  espressrog  the  purposes  of  the  convey- 
ance, and  containing  a  clause  of  registration  for  execution  against 

Disposition  in    the  trustee.  The  chief  advantage  of  this  form  is,  that  it  enables  the 

ferabie  f omT  trustee  to  give  an  unimpeachable  title  to  purchasers,  absolving  them 
from  any  concern  with  the  purposes  of  the  trust  or  with  the  appli- 
cation of  the  purchase-money.  But  the  same  objects  may  be 
accomplished  by  a  regular  trust  deed  with  ample  powers,  which  is 
less  expensive,  and,  unless  in  very  large  trusts,  is  the  form  generally 
used  in  practice. 

Fiirpo8e6  of  If  the  form  of  an  ordinary  trust  disposition  is  adopted,  it  will 

contain  the  purposes  usual  in  settlements  for  creditors,  which  are^ 
the  sale  of  the  debtor's  whole  estate,  the  payment  of  his  just  and 
lawful  debts,  and  the  retrocession  of  the  debtor  and  his  heirs.  In 
the  case  of  trusts  for  the  benefit  of  individual  creditors,  there  is  an 
advantage  in  specifying  the  debts  so  far  as  known,  which  may  be 

(a)  Grant  v.  Cuningham^  1747,  M.  (c)  Supra,  p.  267  (Appointment  of 
1210;  Sutherland  v.    Watson,   1724,      New  Trastees). 

M.  1199.    See  Bell's  Com.  1173.  (rf)  Supra,  p.  366. 

(b)  See  form  in  Appendix. 
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done  bj  reference  to  a  schedule  (a) ;  the  truster  being  bound,  of 
course,  by  his  admission  of  liability  to  the  extent  of  the  debts  thus 
set  forth  (6).  A  disposition  to  the  creditors  directly  as  joint  pro  Powen  of 
indiviso  disponees  is  open  to  the  objection,  that  it  does  not  provide  oommittoel 
for  the  administration  of  the  property,  or  for  bringing  in  other 
creditors  who  may  afterwards  appear.  It  is,  however,  usual  and 
proper  to  name  a  conunittee  of  creditors  to  advise  with  the  trustee. 

It  is,  of  course,  proper  to  secure  the  acceptance  of  the  trustee  Tragtsabdsta 
before  the  completion  of  the  settlement ;  though  it  would  seem,  on  h^TaSi^l' 
the  analogy  of  family  settlements,  that  his  non-acceptance  does  not  ^^  Trustee. 
destroy  the  radical  interest  of  the  creditors  as  beneficiaries,  or  deprive 
them  of  the  preference  which  the  execution  of  a  settlement  in  their 
favour  gives  over  creditors  claiming  on  debts  posterior  to  the  date 
of  execution  (c).    In  the  event  of  the  death  of  the  trustee,  the  estate  Mode  of  pro- 
may  be  taken  up  by  his  heir  serving  as  heir  of  provision  pro  forma  luj^*^"" 
for  the  purpose  of  conveying  the  estate  to  the  creditors  or  to  a  new 
trustee  for  their  behoof  {d).    If  there  be  no  destination  to  the  heirs 
of  the  trustee  in  the  settlement,  the  process  of  declaratory  adjudica- 
tion will  be  available  for  the  purpose  of  reinstating  the  truster  and 
his  creditors  for  their  respective  interests.    The  deed  of  settlement 
should  contain  a  power  in  favour  of  the  creditors  of  electing  a  new 
trustee  or  trustees  if  necessary  («).    If  the  vacancy  arises  by  a  re- 
signation, the  estate  may  be  transferred  to  the  new  trustee  by  deed 
of  devolution  by  his  predecessor.    If  it  is  caused  by  death,  the  title 
may  be  made  up  by  declaratory  adjudication. 

Although  the  trustee's  title  of  administration  is  liable  to  be  de-  Froferenoes 
f  eated  by  judicial  proceedings  at  the  instance  of  non-acceding  ere-  Trustee  sub- 
ditors,  it  will  be  understood  that  any  real  rights  which  he  niay  the  Adn^i^ 


(a)  See  form  in  Appendix. 

(J)  Wofherspoon  v.  Wintdng^  18 
Jan.  1849, 11 D.  371 ;  Ettlesr.  Robert- 
ton,  15  Feb.  1888, US. 397.  See7  W.  & 
S.  176.  The  enumeration  of  debts  does 
not  change  their  natore  from  nu>ve- 
able  toheritable.  Hawkiru  y.  Hawkins^ 
23  May  1843,  5  D.  1035,  overruling 
Ersk.  2,  2, 15. 

(c)  See  the  cases  of  DaWu  v.  Leish- 
man,  1710,   M.   16191 ;    Campbell  v. 


MamUt  1752,  M.  14703 ;  and  cases  on 
Acceptance,  supra,  Chap.  XIIL 

(d)  The  creditor's  right  of  action 
transmits  against  the  trustee's  heir; 
D.  of  HamOUm's  Cr.  v  E,  of  Selkirk, 
1740,  Elch.  Tr.,  No.  9. 

(e)  See  Earl  of  Lauderdale  v.  Earl 
of  Fife,  9  Mar.  1830,  8  S.  675. 
QuBsre,  Can  the  Court  grant  authority, 
if  necessary,  for  the  election  of  a  new 
trustee  ?  See  Pet.  Mitchell,  28  Jan. 
1860,  22  D.  682. 
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stration 
Btoi^ted  by 
non^aooeding 
Creditors. 


Completion 
of  Tnistee^fl 
Title. 


Where  Trustor 
is  iDfeft. 


Where  Trustor 
not  infeft, 
Trustoe  takes 
tantum  et  tale. 


acquire  for  the  benefit  of  his  constitiients  will  enure  to  them,  not- 
withstanding the  supercession  of  the  trust,  and  will,  if  completed 
before  the  acquisition  of  a  real  right  on  the  part  of  non-aooedffls, 
confer  a  preference  on  the  creditors  for  whom  the  trustee  acts.  Q& 
this  account,  it  is  of  the  utmost  importance  to  the  interests  of  the 
trust  that  the  trustee  should  lose  no  time  in  completing  his  title 
to  the  property  and  effects  of  the  bankrupt  which  aie  the  sab- 
ject  of  the  disposition  in  his  favour.  For  it  will  be  observed, 
that  the  result  of  the  competition  between  the  trustee,  as  holdr 
ing  for  the  general  body  of  creditors,  and  the  non-<u:oeding  cre- 
ditors pursuing  separate  measures,  depends  upon  priority  in  the 
completion  of  the  title ;  that  is,  upon  priority  of  inf eftment  in  die 
case  of  heritage,  and  of  delivery  or  intimation  in  the  case  of  personal 
property. 

The  following  suggestions  as  to  the  means  to  be  pursued  bj 
voluntary  trustees  in  order  to  secure  a  preference  in  bankruptcy, 
are  adapted,  with  some  additions  and  modifications,  from  Mr  BelTs 
chapter  on  Trust  Deeds  for  Creditors  (a). 

When  the  truster  is  feudally  infeft,  there  can  be  no  difiScultyin 
the  ordinary  case.  The  trustee,  by  the  debtor^s  conveyance,  acquires 
right  to  the  estate,  and  his  title  is  completed  by  recording  the  dis- 
position in  the  Register  of  Sasines.  The  only  case  which  calls  for 
special  notice,  is  that  in  which  the  creditors  stand  opposed  to  a  pur- 
chaser possessing  on  a  minute  or  missive  of  sale  or  a  disposition  in 
the  old  form,  without  precept  or  procuratory.  As  the  purchaser  is 
in  law  only  a  creditor  for  the  value  of  the  property,  it  will  be  the 
duty  of  the  trustee  acting  for  the  other  creditors  to  endeavour  to 
gain  a  complete  title,  which  may  disappoint  the  hopes  of  the  pur- 
chaser, and  bring  him  in  only  as  a  creditor  among  the  rest.  The 
conveyance  in  favour  of  the  trustee  gives  him  the  same  right  as  the 
purchaser,  and  the  party  who  gets  the  first  adjudication  in  imple- 
ment will  have  a  preferable  right  to  the  estate. 

Where  the  truster  is  not  infeft,  two  cases  may  be  distinguished: 
one,  where  he  holds  by  singular  titles ;  the  other,  where  he  has  suc- 
ceeded to  the  estate.  If,  in  the  former  case,  the  truster  possessed 
on  an  unrecorded  conveyance,  the  trustee,  by  virtue  of  the  general 
assignation  in  his  favour,  may  complete  his  title  by.  recording  both 

(a)  Bell's  Com.  (6th  Ed,)  1174. 
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instruments.  In  this  case  the  tmstee^  not  being  an  onerous  assignee, 
can  only  take  the  debtor^s  interest  tantum  et  tale  (a).  It  sometimes 
happens  that  the  debtor  has  burdened  his  estate,  and  that  the  con- 
veyance to  the  purchaser  or  creditor  has  been  put  upon  record  as  a 
de  me  conveyance,  while  the  debtor  himself  was  not  inf  ef  t.  If  the 
creditors  allow  the  debtor^s  title  to  be  completed  by  registration,  the 
inf  ef tment  will  accresce  to  the  right  already  granted,  which  will 
thereupon  become  a  complete  and  preferable  right  (h).  The  trustee 
must  therefore  pass  over  the  debtor,  and  take  infeftment  on  an 
assignation  to  the  debtoi^s  titie ;  by  which  means  the  infeftment 
already  taken  on  the  other  conveyance  will  become  ineffectual. 

If  the  debtor  has  succeeded  to  his  ancestor,  and  his  titles  be  not  wiien  Tnuter 
yet  completed,  the  trustee  must  proceed  to  complete  the  title,  either  ^J2raSy°^ 
by  service  of  the  debtor  as  heir  to  his  ancestor,  or  by  notarial  instru- 
ment in  his  own  favour  upon  the  ancestor's  general  disposition,  as 
the  state  of  the  title  may  require. 

If  the  debtor's  titl&^eeds  have  been  deposited,  subject  to  a  lien,  How  fur 
the  trustee  cannot  enforce  delivery,  except  under  reservation  of  the  giyes  a  prefer- 
pref erence  thereby  created ;  but  if  they  have  been  delivered  to  him 
under  reservation  of  preferences,  and  the  trustee,  on  considering 
the  matter,  should  decline  to  take  up  the  property,  he  is  not  deemed 
to  have  made  such  use  of  the  documents  as  would  oblige  him  to 
recognise  the  lien  (c). 

in.    Of  Accession  by  Creditors. 

Accession  may  either  be  declared  by  deed  or  implied  from  cir-  AooesBion  by 
cumstances.  In  the  former  case,  the  acceding  creditor  is  bound  by  i^g.  ^^  "^ 
his  subscription,  or  by  that  of  a  mandatory  authorized  to  act  for 
him,  to  certain  conditions  in  favour  of  the  insolvent  (d) ;  amongst 
which  the  most  usual  are,  a  consent  to  a  supersedere  of  diligence,  or 
a  delegation  of  the  creditor's  power  over  the  debtor  to  the  trustee, 
and  an  agreement  that  if,  after  a  certain  time,  dividends  shall 
have  been  paid  to  a  specified  amount,  the  debtor  shall  be  entitled  to 
a  discharge  as  to  his  personal  liberty  and  future  acquisitions,  or  that 

(<i)  Compare  Redfeam  v.  Somervail^         (c)  Rennie  Sf  Webster  v.  Mylesy  8 

5  Pat.  707,  with  Dingwallv.  APCombie,  Feb.  1847,  9  D.  626. 
1  S.  463,  2  S.  (N.  E.)  567.  (d)  Gibson  v.  Macdonald,  7  Dec. 

(6)  Stair,  3,  2,  1 ;  Erak.  2,  7,  3.  1824,  8  S.  263. 
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Aooefldon  in- 
ferred from 
ouoQinstaiioeB. 


Aoceesion 
rdfUMtifactu 
does  not  im- 
port ament  to 
ConditioiiB  of 
theTniBt 


he  should  be  discharged  of  all  his  debts  by  the  assent  of  a  oertibi 
proportion  of  the  creditors.  By  the  deed  of  accession  the  trustee  k 
also  clothed  with  the  necessaiy  powers  of  management,  which  will 
embrace  such  of  the  functions  of  the  tmstee  in  a  sequiestration  as 
may  be  thought  appropriate ;  and  the  creditors  bind  themselyes  to 
observe  all  the  rulesof  a  sequestration.  The  deed  may  alao  reserre 
powers  of  assumption,  and  authority  to  compel  the  resignation  of  the 
tmstee  in  the  event  of  his  delaying  the  execution  of  the  trust  im- 
reasonably. 

Accession  may  also  be  inf ared  from  facts  and  circnmstanoo 
inconsistent  with  the  supposition  of  an  intention  on  the  part  of  the 
creditor  to  resort  to  separate  measures  for  the  acquisition  of  a  pre- 
ference. The  subscribing  of  agreanents  or  minutes  of  meeling  of 
the  creditors  would,  on  the  ordinary  principle  of  rd  ixUerventiUj  be 
sufficient  to  bar  a  creditor  from  resiling.  The  law  of  accession, 
however,  ia  in  this  respect  unusually  favourable  to  the  general  inte- 
rest of  the  creditors,  insomuch  that  the  mere  attendance  of  a  creditor 
at  a  meeting  at  which  common  measures  are  resolved  upon  vnthont 
expressing  dissent,  acknowledgmBit  of  the  trustee  by  purchasiDg 
from  him  (a),  or  such  other  acts  indicative  of  acquiescence  as  are 
likely  to  deceive  the  other  creditors  into  the  belief  that  they  are 
taking  him  along  mth  him,  may  be  stated  aa  a  relevant  objection  to 
any  separate  proceeding  on  the  part  of  the  creditor  (6).  But  a 
mere  tacit  recognition  of  the  trustee,  as  by  allowing  decree  to 
pass  in  absence,  in  a  suit  at  the  instance  of  the  trustee  for  a  debt 
due  to  the  constituent,  amounts  to  nothing  more  than  a  non  repug- 
nantia,  and  does  not  imply  accession  (c). 

But  although  drctmistanoes  indicating  an  approval  of  the  pro- 
ceedings may  be  received  in  evidence  of  accession  to  the  extent  of 
recognising  the  trustee's  title  to  administer,  a  consent  to  conditions 
in  favour  of  the  insolvent  will  not  be  so  easily  implied.  Thus,  in 
Heriot  v.  Farquharson  it  was  observed,  that  the  Court  is  at  liber^ 


(a)  Compare  Globe  Ins,  Oo.y  16  D. 
1080,  with  opinions  in  same  case, 
7  Bell,  296,  and  11  D.  618;  Lea 
V.  LandaU,  15  Jan.  1828,  6  S.  350 ; 
Lyea  v.  Christie,  11  Mar.  1823,  2  S. 
253 ;  Larhins  v.  SmUh,  1  July  1824,  8 
S.  140 ;  CroWs  Trs,  t.  Robertson,  1791, 


M.  12404 ;  CampbeU  v.  Simpson,  1791, 
M.  11683. 

(6)  Anderson  v.  Starkie  j*  Co.,  2 
Mar.  1813,  F.  0. ;  Herrioty,  Farquhar- 
son, infra, 

(c)  Mackie  v.  Mackinnel,  6  Jnn^ 
1822, 1  S.  465. 


Sec.  IJ 


ACCESSION  BY  CREDITORS. 


411 


to  consider  the  nature  and  effect  of  the  contract  to  which  the  credi- 
tor is  said  to  have  acceded,  and  that  the  drcnmstances  from  which 
the  accession  is  attempted  to  be  inferred  will  naturally  be  taken 
^th  more  scruple  if  the  contract  is  attended  with  hardship^  than  in 
the  case  where  its  sole  effect  is  to  introduce  equality  among  the  cre- 
ditorsy  and  to  prevent  unjust  preferences ;  and  accordingly  the  Court 
found  in  that  case  that  there  was  sufficient  evidence  of  the  pursuei^s 
accession  to  the  trust  disposition,  but  ^^  found  no  evidence  that  he 
acceded  to  the  deed  of  accession  relative  to  the  said  trust  deed,  or 
that  he  is  bound  thereby"  (a).     Obligations  to  accept  of  a  compo- 
sition, to  compromise  claims,  or  to  submit  questions  of  ranking  and 
preference  to  arbitration,  will  not,  as  a  rule,  be  held  binding  upon  a 
creditor  constructively  accedimr.  but  must  be  proved  aindnst  him  by 
evidence  of  special  ^Zt  such  conditil  (b).  ^even ,« 
regards  conditions  in  the  insolvents  favour,  the  principle  of  rei 
interventus  may  have  place  in  the  absence  of  more  formal  evidence 
of  assent.    And  accordingly,  if  the  friends  of  the  bankrupt,  for  the 
sake  of  procuring  the  accession  of  other  creditors  to  an  amicable 
arrangement,  agree  to  relinquish  securities,  or  to  suspend  the  execu- 
tion of  diligence,  creditors  who  listen  to  such  proposals,  and  take  the 
benefit  of  the  proffered  concession,  will  not  be  allowed  to  plead  that 
they  have  not  made  themselves  parties  to  the  deed  (c). 

The  question  has  been  raised  by  Prof.  Bell  ((2),  whether  the  How  far 
contract  impUed  in  accession  has  relation  to  the  person  of  the  ere-  SJlt?^*^ 
ditor  or  to  his  claim ;  in  other  words, whether,  on  the  one  hand,  the  ^ndGnAsai- 
assignee  of  an  acceding  creditor  is  bound  by  the  accession  of  his 
cedent,  and  on  the  other,  whether  an  acceding  creditor  can  disclaim 
his  accession  to  the  trust  in  reference  to  any  debt  which  he  may 


ao- 


nees. 


(a)  Heriot  v.  Farqvharson^  27  June 
1766,  F.  C. ;  M.  12404. 

(h)  Thomson  v.  Dudgeon^  20  Feb. 
1865, 17  D.  466 ;  Heriot  v.  Farquhar- 
ton^  supra ;  Blyih  v.  Chiskolm^  2  Mar. 
1888, 11  S.  612. 

(c)  See  also  on  this  gabject  the  fol- 
lowing cases:  Campbell  Y,  McDonald's 
Trs.,  3  Jnly  1829,  7  S.  826 ;  MiOs  v. 
Hamilton,  1  Dec  1880,  9  S.  110 ;  Bdl 
T.  Morton,  81  May  1881,  9  S.  651; 
Kerr's  Trs.  y.  Russell,  16  Dec.  1832, 


11  S.  219 ;  Hamilton  v.  D.  of  Queens- 
berry's  Exrs.,  21  June  1834, 12  S.  766 ; 
Jopp  Y.  Sir  A,  L.  Hay,  22  Dec.  1844, 
7  D.  260,  where  acceaBion  was  not  in- 
f  ened ;  bat  see  contra,  Brisbane's  Trs. 
v.  Crawford,  3  Feb.  1826,  4  S.  427  ; 
Borthwick  v.  Shepherd,  13  Nov.  1832, 
11  S.  1 ;  LiUlejohn  v.  Hamilton,  2  S. 
&  M^L,  855,  revg.  11  S.  701,  where 
acceasion  was  inferred. 
(d)  Bell's  Com.  (6th  Ed.)  1180. 


412 


TRUSTS  FOR  BEHOOF  OF  CREDITORS.  [Ch.  XIX 


Aooeision  oon- 
ditionaloncoii- 
aent  of  other 
Croditon  belsg 
obtained. 


Unfair  prefer- 
ences, etc,  en- 
tiUe  Creditor 
to  resile. 


subsequently  acquire  f  Prof.  Bell  answers  both  questions  in  the 
af&nnatiye,  holding  that  accession  binds  the  person  of  the  creditor 
as  regards  future  purchases^  and  also  that  assignees  are  bound  bj 
such  personal  exceptions  as  are  pleadable  against  the  cedent  (a). 
But  he  is  of  opinion  that  a  general  accession  would  not  prevent  a 
creditor  from  resorting  to  diligence  for  securing  a  right  of  socoes- 
sion,  or  other  unforeseen  acquisition. 

The  accession  of  creditors  to  a  voluntary  trust  is  qualified  by 
the  impUed  condition  that  other  creditors  shall  also  accede.  If, 
therefore,  any  of  the  creditors  stand  aloof  and  refuse  to  join  in 
common  measures  against  the  debtor,  an  acceding  creditor  is  entitled, 
for  his  own  protection,  to  proceed  with  separate  diligence  notwilli- 
standing  his  accession  (&).  If  an  acceding  creditor  have  already 
received  his  dividend  and  discharged  the  insolvent,  he  has  no  title 
to  interfere  with  the  pursuance  of  separate  diligence  by  others  (e). 

The  principle  of  equal  distribution  is  a  necessaiy  condition  of 
all  volu]\tary  arrangements  between  creditors  and  their  debtor ;  and, 
therefore,  any  advantage  promised  or  given  to  individual  crediton 
for  the  pmp<»e  of  procuring  their  assent,  ,nU  be  a  sufficient  gtoimd 

for  setting  aside  the  arrangement,  at  the  suit  of  the  trustee  or  any 
other  of  the  creditors,  whose  lawful  interests  in  the  estate  are  neces- 
sarily diminished  in  the  same  degree  as  that  of  the  favoured  creditor 
is  increased  (d).  The  case  of  Anderson  v.  M^Nair  ^  Brand  is  an 
example  {e).  The  defenders,  who  were  in  the  habit  of  making 
advances  on  the  shipments  of  a  iBrm  trading  between  Glasgow  and 
Singapore,  became  parties  to  an  arrangement  under  which  the 
estate  of  the  latter  was  to  be  wound  up  by  a  liquidator  and  a  com- 
mittee of  creditors,  by  whom  all  remittances,  whether  for  general 
or  special  account,  were  to  be  received.  Subsequent  to  the  date  of 
this  arrangement,  a  shipment  having  arrived  at  Glasgow,  the  de- 
fenders, in  pursuance  of  their  ordinary  course  of  dealing,  granted 
an  acceptance  to  account  of  the  value  of  the  cargo,  receiving  the 


(a)  Dick  V.  Jfttrwon,  18  Nov.  1845, 
8D.  1. 

(6)  Jopp  Y.  Hay^  22  Deo.  1844,  7 
D.  260;  Watson  v.  Fede,  1724,  M. 
6897. 

(c)  Blyih  V.  Chiskolm,  2  Mar.  1833, 
11  S.  612. 


(d)  Mack  V.  Jenkins,  26  Nov.  1814, 
F.  0. ;  Arrol  v.  Wight,  29  May  1810, 
rep.  in  Bell's  Com.  1183.  See  the 
English  cases  in  Smith's  Mer.  Law^ 
727. 

(e)  Anderson  t.  M^Nair  if  Brandy 
14  Jan.  1859,  21  D.  267. 
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bills  of  lading  in  security.  The  defenders  refused  to  give  up  the 
bills  of  lading  on  being  relieved  of  their  acceptance,  and  insisted  on 
tbeir  right  to  retain  in  security  of  previous  advances ;  and  the  trustee 
thereupon  applied  for  an  interdict  against  the  negotiation  of  the 
bills  of  lading,  on  the  ground  that  their  retention  by  the  defenders 
was  an  illegal  preference,  and  contrary  to  the  good  faith  of  the 
agreement.    The  Court  granted  interdict  as  craved. 

Although  a  trustee  has  been  expressly  authorized  by  the  general  Coosent  of 
body  of  creditors  to  give  an  advantage  to  creditors  of  a  particular  barto  ro^uc- 
class  for  the  sake  of  purchasing  their  adhesion — as,  for  example,  ao^dmg  Cre- 
by  giving  heritable  creditors  ^  joint  preference  over  all  the  lands  to  ^^^ 
which  their  several  securities  extend — such  authority  will  be  no 
answer  to  a  personal  action  at  the  instance  of  non-acceding  creditors 
claiming  their  equitable  share  of  the  insolvent's  estate  (a).    In 
practice  it  is  not  unusual  to  authorize  the  trustees  to  pay  creditors 
in  full,  below  a  certain  amount. 

The  trust  may  be  invalidated  by  the  operation  of  a  clause  in  the  cisnfle  detei^ 
trust  deed  or  relative  deed  of  accession,  declaring  that  it  shall  be  in  default  of 
void  in  the  event  of  the  creditors  not  acceding  within  a  certain  time. 
But  it  appears  that  the  Court  of  Chancery,  upon  grounds  which 
would  probably  be  recognized  in  our  Courts,  will  support  a  volun- 
tary trust,  if,  prior  to  the  institution  of  a  suit,  the  creditors  have  in 
point  of  fact  assented  to  it  or  acquiesced  in  it,  although  the  condi- 
tion as  to  time  has  not  been  literally  complied  with  (b). 

If  a  debtor  assign  his  property  in  whole  or  in  part  in  trust  for  Tnuts  of  i^ 
certain  of  his  creditors,  if  the  transaction  be  fair  and  bona  fde^  it  Property, 
will  be  sustained ;  for  he  is  entitled  to  create  a  security  in  the  form 
of  a  trust  But  such  conveyances  are  reducible  under  the  second 
b  ranch  of  the  Act  1621,  cap.  18,  if  granted  after  the  contraction  of 
d^bt,  and  after  diligence  has  been  begun  (c).  Such  trusts  will,  of 
course,  be  liable  to  reduction  under  the  Act  1696,  cap.  5,  if  granted 
within  sixty  days  of  notour  bankruptcy. 

(a)  Mansfield  v.    Young's  Tr.,  30  (&)  Spoitiswoode   v.   Siochdale^   G. 

Not.  1843,  6  D.  146.     The  rule  is  Coop.  102. 

different  in  a  sequestration,  where  the  (c)  See  BeQ^s  Prin.  1188,  and  cases 

reBohtion  of  the  majority  binds ;  see  tn/hx,  416  (g), 

G'rayy.  Fraser,  6  Feb.  1860, 12  D.  684.  . 


414  TRUSTS  FOR  BEHOOF  OF  CREDITORS.         [Ch.  HX. 


Section  n. 


OF  THE  DUTIES  OF  TRUSTEES  FOR  GREDITOB8. 


I.  Of  the  Duty  of  AdminktrcUion, 

T?5Sld°^  °'  Among  the  first  duties  which  devolve  upon  a  trustee  appointed 

grereiition  of     ^q  admmister  an  estate  for  behoof  of  creditors,  are  the  completioii 

JrraterenoeB.  *    ^ 

of  a  title  in  his  person,  the  securing  of  the  assent  of  other  creditors 
as  far  as  practicable^  and  the  institution  of  proceedings  for  cutting 
down  or  vacating  illegal  preferences  and  the  diligence  of  erediton 
pursuing  separate  measures.  Of  these  we  have  already  spoken. 
The  trustee  must  satisfy  himself  ,  at  his  own  risk,  as  to  the  validily 
and  extent  of  his  constituents  title  to  the  estate ;  taking  care,  for 
example,  if  his  interest  is  limited  to  a  liferent,  not  to  pay  dividends 
or  incur  obligations  beyond  the  value  of  the  current  income.  Some- 
times a  trust  contemplates  the  raising  of  a  fund  by  policies  of  life 
assurance,  the  premiums  being  payable  out  of  the  revenues  of  the 
estate.  In  this  case  the  trustee  may  safely  undertake  the  duty  of  re- 
ceiving and  distributing  the  fund,  and  of  keeping  up  the  policies  in 
so  far  as  the  rents  are  sufficient  for  the  purpose.  But  he  will  be 
liable  to  the  fiar  or  next  heir  for  any  intromissions  with  the  rents 
after  his  constituent's  decease ;  the  plea  of  bonajide  possession  being 
inapplicable  to  the  case  (a). 
Beaiization  The  next  duties  incumbent  upon  the  trustee  are  those  of  reali^ 

to  ^Manage-     ^  ^^  moveable  property  and  bringing  the  heritage  to  sale  hj 

public  auction.  By  his  title  as  legal  proprietor  of  the  estate,  he  is 
clothed  with  all  usual  and  necessaiy  powers  of  administration,  so 
that  he  may  pursue  and  defend  actions  on  behalf  of  the  insolvent 
without  the  consent  of  the  latter  (&),  and  may  accept  or  renounce 
leases  or  heritable  succession  in  which  the  insolvent  had  an  in- 
terest (c).  To  avoid  repetition,  we  refer,  on  the  subject  of  realization 
and  management,  to  the  previous  chapter,  in  which  the  general  duties 
of  trustees  of  heritable  and  moveable  property  are  discussed  (d)' 

(a)  Justice  v.  lUm^  21  Nov.  1829,         (c)  VnUiammi  v.  Johnstone^  28  Dec 

8  S.  108.  1848,  11  D.  332. 

(&)  Carrick  v.  Hutchison,  11  June         (d)  See  Chapter  XVI.  Section  I. 
18U,  6  D  1148. 
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With  refrard  to  prohibitory  dilifirence,  the  duties  of  the  troBtee  Catting  down 

^^  ^  .^        -©         7  uncompleted 

will  be  regulated  by  the  provisions  of  the  bankruptcy  statutes  of  Praferances 
1856^  relating  to  arrestments  and  sales  of  heritable  property.    By  DUigenoe. 
the  12th  section  of  the  General  Bankruptcy  Act  (a)j  all  arrestments 
and  poindings  used  within  sixty  days  before  or  four  months  after 
notour  bankruptcy^  are  to  be  ranked  pari  passu^  among  which  are 
included  arrestments  on  the  dependence^  provided  the  proceedings 
are  completed  without  undue  delay.    Creditors  producing  a  liquid 
ground  of  debt  in  a  furthcoming  or  other  action  relative  to  the 
subject  of  arrestment  or  poinding,  may  be  ranked  as  if  they  had 
executed  diligence ;  and  creditors  who  have  already  obtained  pay- 
ment may  be  compelled  to  refund.    Arrestment  used  subsequently 
to  the  expiiy  of  the  period  of  four  months,  gives  securily  only  over 
the  reversion.    Inhibition  may  be  discharged  by  bringing  the  pn^ 
perty  to  a  judicial  sale,  or  by  means  of  an  adjudication  in  the  name 
of  the  trustee  for  behoof  of  the  creditors,  or  by  a  joint  adjudication 
in  name  of  the  cceditors  themselves  (&).    The  accession  of  an  in- 
hibiting creditor  is  not  a  su£Bicient  authority  to  the  trustee  to  proceed 
with  a  private  sale  unless  the  preference  be  expressly  discharged  (<;). 
By  the  Act  19  &  20  Vict.  cap.  91,  purchasers  at  judicial  sales  are 
empowered  to  consign  the  purchase-money  in  bank  for  behoof  of  all 
having  interest.    Arresters  of  the  equitable  interest  in  a  testamen« 
tary  trust  are  not  bo\md  by  the  rules  of  diligence  applicable  to 
trusts  for  behoof  of  creditors  (d). 

Where  a  trustee  is  empowered  to  decide  as  an  arbiter  upon  the  Trastee  may 
validity  of  claims,  or  to  determine  questions  of  preference,  he  must  to  decode  ques- 
be  guided  by  the  rules  of  bankruptcy.    But  though  the  Court  will  ii^ 
endeavour  as  far  as  possible  to  withdraw  the  rights  of  the  creditors 
from  the  caprice  of  the  trustee,  it  cannot  review  his  judgments  on 
the  merits,  if  he  has  been  lawfully  invested  with  the  powers  of  an 
arbiter.    It  will  be  the  duty  of  the  trustee,  in  any  event,  to  act  upon 
strictiy  legal  considerations,  taking  advice  when  necessary. 

The  trustee  is  bound  by  the  law  of  the  contract  to  lodge  all  Lability  for 

Ii088  and 

monies  received  on  account  of  the  trust  in  bank  in  a  separate  Breach  of 

Trust 
(a)  19  &  20  Vict.  c.  79,  §  12.  (c)  Munro  v.  Gordon's  Crs.,  1777, 

(h)  See  19  &  20  Vict.  c.  91,  as  to     M.  App.  Inhib.,  No.  1. 

Sales  and   Adjodicattons   in   Bank-         (d)  Globe  Ins.  Co.  v.  Mackenzie^ 

ruptcy.  5  Aug.  1850,  7  Bell,  296 ;  affg.  11  D. 

618.  See  16  D.  lOSO;  Act  of  Sed.  1662. 
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existing  Gre- 
diton  only. 


Trnstsfor 
payment  of  208. 
in  the  Ponnd. 


account  (a).  If  the  funds  appropriated  to  the  payment  of  a  conent 
dividend  are  retained  by  the  trustee  in  his  own  hands,  and  he  faih, 
it  would  seem  that  the  loss  falls  exclusively  upon  thoee  erediton 
who  have  not  already  received  payment,  and  that  they  will  not  be 
entitled  to  an  equalizing  dividend  out  of  funds  afterwards  re- 
covered (6).  The  trustee  himself  will  be  responsible  for  dividends 
which  he  may  have  omitted  to  pay  to  a  creditor  whose  claim  has 
not  been  fonnally  disallowed  (c). 

n.  Of  the  Duty  of  Payment, 

In  the  case  of  a  trust  ianter  vivosy  the  estate  is  vested  in  the 
trustee  for  the  benefit  of  all  the  creditors  in  debts  contracted  prior 
to  the  date  of  execution  (d)  ;  consequently,  it  is  not  a  good  defence 
to  a  claim,  made  at  any  time  before  the  final  distribution,  that  the 
creditor  had  not  given  in  his  accession  (e).  Postponed  erediton 
may  attach  the  reversionary  interest  by  adjudication  directed  against 
the  truster  or  his  heirs — ^not  against  the  trustee  (/).  If  the  re- 
version has  been  disposed  of,  they  have  no  remedy  against  the 
estate  (jg).  In  trusts  constituted  by  testamentary  settlement  for 
payment  of  20s,  in  the  pound  on  debts  already  dischaiged,  the 
direction  has  been  held  to  include  all  debts  incurred  prior  to  the 
testator^s  death ;  and  there  is  no  lapse  though  a  creditor  die  before 
the  testator  (h).  Sick-bed  and  funeral  charges  and  mournings  are 
preferable  debts  at  common  law  (t). 

Trusts  for  the  payment  of  debts  already  discharged  seem  to  be 
subject  to  the  same  rules  of  interpretation  as  onerous  trusts  for  be- 
hoof of  creditors.    Thus,  where  a  tmster  burdened  his  heritable 


(a)  Macfarlane  v.  Cranstoun^  12 
Dec.  1823,  2  S.  678. 

(Jb)  BeU's  Ck>m.  1181  (5th  Ed.  II. 
608). 

(c)  Ure  V.  Mttcr,  27  Jan.  1824,  2 
S.  545 ;  but  see  1  W.  &  S.  565. 

{d)  Unlike  a  private  trustee,  who 
may  pay  prxmo  venierUi;  see  Chapter 
XVI.  Sect.  8,  p.  324,  supra, 

(e)  Innes  y.  Russell,  1794,  Bell's 
Fol.  Gas.  27  and  8. 

(/)  Barbour  v.  ilf  ^Mnn,  7  July 
1826,  4  S.  806 ;  Herries,  Farquhar,  j- 
Co.  V.  Burnet,  20  Nov.  1846, 9  D.  111. 


(g)  See  Mackenzie  v.  Smith,  26  June 
1861,  23  D.  1201 ;  TumhuU  v.  Turn- 
buJTs  TV*.,  15  Apr.  1825,  1  W.  &  S. 
80 ;  Wright  v.  Harley,  2  June  1847, 

9  D.  1151. 

(hi)  Cooper  v.  Mackenzie,  13  Jan* 
1860,  22  D.  380 ;  Watson  t.  Johnston, 

10  Apr.  1848,  6  BeU,  245. 

(0  Webster  v.  Alexander,  16  Feb. 
1859,  21  D.  509 ;  Glass  v.  Weir,  28 
Nov.  1821,  1  S.  163 ;  Douglas  v- 
M'Clymont,  11  Dec.  1802,  Hume, 
454. 
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estate  with  payment  of  ^^  all  just  and  lawful  debts  contracted  by 
the  said  A.  B.,  my  son,  and  resting  owing  at  his  death,  in  so  far  as 
these  debts  shall  not  be  extingoished  during  my  life/'  the  estate 
was  held  to  be  burdened  with  all  debts  of  whatever  nature  due  by 
the  son,  including  the  debts  of  the  truster  himself,  for  which  the  son 
was  only  liable  subsidiarie  (a).  And  where  a  party  who  had  been 
in  indigent  circumstances,  but  afterwards  came  into  an  estate,  con- 
veyed it  to  trustees  with  a  direction  to  pay  all  debts  for  which  she 
was  '^  bound  in  law  or  equity  or  in  conscience,"  the  Court  held  that 
this  would  include  a  recompense  for  aliment,  as  this  was  a  debt  for 
which  the  truster  was  under  a  natural  obligation  to  grant  a  reconi- 
pense  (i).  In  another  case,  the  debtor's  widow  had  assigned  the 
surplus  rents  of  her  own  estate  to  trustees  for  behoof  of  her  hus- 
band's  creditors,  on  the  understanding  (which  was  not  expressed  in 
the  deed  of  assignment)  that  the  debts  would  be  paid  off  in  five 
years.  It  was  held  notwithstanding,  that  the  creditors  were  en- 
titled to  apply  the  rents  in  extinction  of  their  claims,  until  the  * 
whole  debt  had  been  paid  off  (c). 

Where  trustees  have  power,  either  by  express  grant  or  by  im-  Trastee  bound 
plication,  to  sell  heritage  for  the  purpose  of  paying  off  debts  affecting  power  of  Sale 
the  estate,  it  has  been  ruled  that  it  is  their  duty  to  execute  the  iLasets  are 
power,  and  not  to  allow  the  debt  to  remain  a  burden  upon  the  pro- 
perty (d). 

As  to  the  effect  of  a  trust  for  payment  of  debts  in  interrupting  Does  Trust 

.     .  1  ..1         1.1.1  .11  <•!       for  Creditors 

prescnption,  the  prmciple,  which  is  the  same  m  both  parts  of  the  interrupt  Pre- 
kingdom,  is  very  distinctly  stated  by  Mr  Lewin  («),  who  observes, 
that  while  a  trust  will  not  revive  a  debt  barred  by  the  statute  of 
limitations  (/),  yet,  if  the  debt  be  not  barred  when  the  trust  comes 
into  operation,  the  statute  will  not  run  afterwards ;  for,  as  was  ob- 
served by  the  Court  in  Harper  v.  Wyrmey  it  is  not  to  be  inferred 
that  a  man  abandons  his  debt  because  he  does  not  enforce  his  claim 

(a)  Stewart   v.    CampbeUy  6    Feb.  (c)  RundeU  (p  Co,  v.  Montgomerie, 

1852,  14  D.  448.  15  Apr.  1825,  1  W.  &  S.  112,  revg.  2 

(6)  Easton  v.  Newlands'   Trs,,    17  S.  207. 

Jan.  1822,  1  S.  244.     See  the  follow-  (d)  Graham  v.  Graham's  7V«.,  21 

ing   English   cases  on  this  class  of  Dec.  1850,  13  D.  420. 

trusts : — Turner  v.  Martin^  7  De  Ger,  («)  Lewin,  Tr.,  4th  Ed.  357. 

M*N.  &  G.  429 ;  Sawerby's  Trust,  2  (/)  Burke  v.  Jones,  2  V.  &  B.  275, 

K.  &  J.  630 ;    Philips  y.  PMUps,  3  where  all  the  cases  are  collected. 
Hare,  281. 

2  D 
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EUmr  ▼.  Honte. 


Benefit  of 
Trust  cannot 
be  restricted 
to  Creditors 
acceding 
within  a  cer- 
tain time. 


Reverrionary 
interest  of 
Truster  and 
of  posterior 
CreditoiB. 


at  law  when  he  has  a  trostee  to  pay  for  him  (a).  In  the  Scotch 
case  of  Eceles  v.  Robertson  {J)\  where  the  amount  of  a  bill  debt  was 
specified  inter  ccetera  in  the  deed  of  trost,  it  was  held  that  the 
sexennial  prescription  had  been  mtermpted  by  the  debtor's  acknow- 
ledgment ;  but  in  the  later  case  of  Blair  v.  Home  (<;),  wh^re  the 
names  of  the  creditors  only  were  specified  in  the  deed  of  tnnt 
without  mention  of  particular  debts,  and  payment  was  to  be  nude 
in  two  instalments  of  twelve  and  twenty-four  months,  the  Court  re- 
pelled  the  plea  of  interruption  of  prescription,  in  an  action  agamst 
the  trustees  upon  certain  promissory  notes  upon  which  prescriptioB 
had  not  run  at  the  commencement  of  the  trust.  In  consequence  of 
this  decision  (which  we  think  unsound),  creditors  on  bill  debts  c^ 
old  standing  cannot  be  recommended  to  become  parties  to  private 
deeds  of  arrangement  or  composition  contracts,  unless  they  obtain 
an  acknowledgment  under  the  hand  of  the  debtor  or  his  trustee 
amounting  to  an  effectual  reconstitution  of  the  debt. 

Mr  Bell  has  remarked,  that  it  does  not  seem  to  be  a  valid  con- 
dition of  a  trust  professing  to  be  in  consideration  of  insolveDCjj 
that  the  benefit  of  payment  shall  be  restricted  to  those  creditors  who 
enter  their  claim  within  a  certain  time  (d)  ;  and  his  opinion  has  re- 
ceived confirmation  from  two  recent  Chancery  cases,  in  which  it 
was  held  by  Vice-Chancellor  Wood,  and  afterwards  by  Lord  Chan- 
cellor Campbell,  that  a  creditor  who  had  not  acceded  within  the  pre- 
scribed time  might  claim  the  benefit  of  the  trust  (e). 

After  the  purposes  of  the  trust  have  been  fulfilled,  the  truster  is 
entitled,  in  virtue  of  his  reversionary  interest,  to  call  upon  the  tros- 
tee to  denude  in  his  favour ;  and  that  right  may  be  adjudged  by 
posterior  creditors.  If  the  trustee  should  defer  or  become  disabled 
from  proceeding  with  the  execution  of  the  trust,  there  is  a  clear 
legal  interest  both  in  the  truster  and  the  creditors  to  enforce  the 


(a)  Hughes  v.  Wynne,  T.  &  R,  807, 
309 ;  Crallam  v.  Oultm,  3  Beav.  1,  9 
L.  J.  Gh.  319 ;  Hargreaves  v.  MicheU, 
6  Mad.  826  ;  Fergui  Exrs,  v.  Gore,  1 
Sch.  &  Lef.  107. 

(b)  Eceles  V.  Bobertson,  15  Feb. 
1888, 11  S.  897. 

(c)  Blair  v.  Hwme,  80  Nov.  1868, 
21  D.  45. 


(d)  BeU's  Ck»n.  1172  (5ih  £<L  H. 
488) ;  and  see  Innes  v.  Russell,  1794, 
BeU's  Fol.  Oa.,  27  &  8. 

(6)  Whitmre  v.  Twrquand,  V.-C 
Wood,  21  Dec.  1860,  aild.  6  Mar.  1861; 
Baworth  v  Parker,  2  Kay  &  J.  170; 
and  see  Dunch  v.  Kent,  1  Yern. 
260. 
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fulfilment  of  the  purposes  by  other  means ;  which  may  be  accom- 
plished either  by  applying  for  the  appointment  of  a  factor,  or  by 
obtaining  judgment  in  a  declarator  decerning  the  trostee  to  convey 
to  a  purchaser,  or  to  another  trustee  to  be  nominated  by  the  consti- 
tuents (a). 

As  regards  heritable  property,  if  the  title  has  been  entirely  Distinotion 
taken  out  of  the  truster  (which  seems  to  be  the  effect  of  an  ex  fade  absolute 
facie  absolute  conyeyance),  a  reconveyance  or  adjudication  will  be  BardenB. 
necessary  to  reinvest  the  granter ;  but  a  trust  declared  in  gremio 
of  the  deed  is  regarded  as  a  real  burden,  which  may  be  extinguished 
by  discharge,  the  granter^s  title  meanwhile  standing  complete  on 
his  previous  investiture  (6). 

A  trustee  for  creditors  denuding  in  favour  of  the  truster  while  TnuMe  can- 

•       «••!*  .  i^ot  denude 

insolvent,  is  guilty  of  a  fraud  upon  his  constituents,  and  renders  in  fraud  of 
himself  liable  to  an  action  of  damages  at  the  instance  of  any  ere-  tenet 
ditor  whose  claim  has  been  neglected ;  the  damage  being  measured 
by  the  amount  which  the  pursuer  might  have  recovered  had  the 
trust  estate  been  made  available  to  him  (c), 

in.  Of  Composition  Contracts. 
Voluntary  trusts  for  creditors  are  in  the  great  majority  of  cases  Conditions  of 

J,  •.  i*i--M».  .the  Contract 

wound  up  by  composition  contract,  which  is  in  effect  an  agreement 
between  the  truster  and  his  creditors,  that  the  former  shall,  at  a  par- 
ticular time  or  times,  pay  a  definite  proportion  of  all  his  debts,  in 
consideration  of  which  the  debts  are  to  be  discharged.  The  con- 
tract is  held  to  be  qualified  by  the  same  implied  conditions  which 
enter  into  the  constitution  of  trusts  omnium  bonorum :  First,  that 
all  the  creditors  shall  be  dealt  with  equally  (cC)  ;  and  secondly,  that 
the  accession  of  the  individual  creditor  is  only  to  take  effect  when 
all  the  rest  have  concurred  (e).  Composition  contracts  may  either 
be  constituted  by  deed,  or,  like  other  writings  in  re  mercatoria^  by 


(a)  See  AUan  v.  M'Crae,  1792, 
Bell's  Oct  Ca.,  538 ;  E,  of  Lauderdale 
T.  E.  ofFifey  9  Mat.  1830,  8  S.  675. 

(6)  Campbell  v.  Ederline's  Cr,,  F.  C. 

(c)  Mackenzie  v.  Thomsonj  12  Nov. 
1846,  9  D.  35. 

(<f)  Aiiken  v.  Graham,  8  July  1845, 
7  D.  996 ;   Arrd  t.   Wight,  29  May 


1810,  reported  in  Bell's  Com.  1183  (5ih 
Ed.  IL  505) ;  Robertson  v.  AinsUe's 
!ZV».,  13  July  1837,  15  S.  1299. 

(e)  Brown  v.  Macintyre,  1  June 
1830,  8  S.  847 ;  Johnson  v.  Carson, 
20  Feb.  1823,  2  S.  203 ;  Freeland  jr 
Co.  v.  Finlayson,  11  June  1823,  2  S. 
844. 
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Rule  of  Distri- 
bution -where 
Fund  ixiBnfQ- 
cient  for  pay- 
ment of  Com- 
position. 


Deed  of  ar- 
rangement in 
Bankruptcy. 


a  subscribed  minute,  which  becomes  binding  upon  its  adoption  by  the 
grantee  as  the  basis  of  a  settlement  (a). 

Before  distributing  the  funds  placed  in  his  hands  for  payment  of 
a  composition,  the  trustee  ought  to  satisfy  himself  that  it  is  sufficient; 
for,  if  otherwise,  he  must  either  be  content  to  pay  a  dividend  upon 
the  stipulated  composition,  or  he  must  distribute  the  fund  unequally, 
thereby  exposing  himself  to  liability  in  a  personal  action  (6).  In 
the  erent  of  a  failure  in  the  supplies  before  the  distribution  has 
been  completed,  it  would  seem  that  those  creditors  whose  interests 
have  suffered  by  the  stoppage  will  not  be  entitled  to  an  equalizing 
dividend  out  of  any  future  funds  that  may  be  recovered  (c).  And 
if  the  creditors  have  granted  an  absolute  discharge  in  anticipation 
of  payment,  they  will  only  be  entitled,  on  default  in  payment,  to 
rank  for  the  amount  of  the  unpaid  instalments  (d). 

The  estates  of  sequestrated  bankrupts  may  be  wound  up  under 
a  deed  of  arrangement  or  composition  contract,  without  the  debtor 
being  subjected  to  the  usual  examination ;  but  the  machineiy  pro- 
vided by  the  Act  for  winding  up  estates  in  this  form  is  very  imper- 
fect, and  a  deed  of  arrangement  is  seldom  resorted  to  in  practice  (e). 


(a)  See  GUust,  Mackintosh^  12  May 
1825,  4  8.  1. 
(6)  Aitken  v.  Graham^  supra. 

(c)  BeU'8  Prin.  §  1184. 

(d)  See  Goodgir,  2  Montagae,  222, 


note ;  and  Peel,  1  Rose,  435,  cited  in 
BeU's  Com.  1184. 

(e)  Sec.  19  &  20  Vict.  cap.  79 ;  and 
23  &  24  Vict.  cap.  83,  §  5. 
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CHAPTER  XX. 

OF  CHARITABLE  TRUSTS  AND  ENDOWMENTS. 
Ik  the  present  chapter  we  shall  consider  a  very  important  class  of  Ohantable      i 

.  .  ...  Trusts  and 

trusts,  which,  though  the  creation  of  individuals,  are   properly  Endowments 
separated  from  ordinary  private  trusts,  regard  being  had  to  their  ^^^^ 
objects  and  contemplated  endurance.    The  rules  affecting  these 
trusts  are  almost  entirely  dependent  on  the  common  law,  the  Legis- 
lature having   abstained  from   that    interference    with    Scottish 
Charities  which  is  so  marked  in  connection  with  those  of  England. 
Indeed,  it  would  appear  that,  with  the  two  exceptions,  if  such  thej 
are,  to  be  immediately  mentioned,  the  only  statute  dealing  with 
them  at  all  is  the  Act  1663,  cap.  6,  '^  against  the  inverting  of  pious  Statute  1663, 
donationes,"  which,  on  the  narrative  of  the  frequent  inversion  or  ""^^  ^ 
misappropriation  of  grants  to  colleges,  schools,  hospitals,  and  other 
pious  uses,  provides  that  those  entrusted  with  these  grants  shall  be 
accountable  to  the  beneficiaries,  and  that  actions  shall  be  competent 
at  the  instance  of  the  beneficiaries,  or  the  bishops  and  ordinaries 
within  whose  diocese  the  mortifications  (a)  lie,  to  compel  them  to 
administer  the  trusts  according  to  the  terms  of  the  grants,  and 
over  and  above,  to  account  for  the  ordinary  profits  of  every  yearns 
intromission  "  at  the  rate  allowed  by  the  laws  of  the  realm."      In  Bankruptcy 

•^  .  ,        Act,  1866. 

a  recent  case  (&),  it  was  made  matter  of  question,  whether,  under 
the  19  &  20  Vict.  cap.  79,  §§  164-166,  private  trusts  can  be 


(a)  Mortification  was  of  old  the  kind 
of  tenure  by  which  lands  were  held 
when  they  were  granted  to  religiouB 
houses  or  for  other  pious  uses.  These 
grants  were  made  ad  manum  mortuam, 
I.e.,  as  Prof.  Menzies  explains,  "  to  a 
hand  that  could  neither  fight  for  the 
superior,  nor  transfer  the  grant."  At 
the  Reformation  the  tenure  was  abo- 


lished, and  all  lands  mortified  for  super- 
stitious purposes  were  annexed  to  the 
Crown.  Those  granted  for  charitable 
and  other  benevolent  purposes,  how- 
ever, were  not  annexed,  and  lands  may 
still  be  mortified  for  any  lawful  pur- 
pose, to  be  holden  feu  or  blench. 

(6)  Pet.  Tweedie,  22  Jan.  1858,  20 
D.  438. 
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brought  under  the  superintendence  of  the  Accountant  in  Bank- 
ruptcjy  so  as  to  obtain,  at  the  public  expense,  a  periodical  audit  of 
the  trust  accounts  and  exoneration  of  the  trustees.  The  Court  did 
not  decide  the  point,  but  the  opinions  expressed  were  adverse  to 
the  competency  of  such  a  procedure, 
^istee  Act,  It  is  an  important  and  still  unsettled  question,  whether  the  Act 

of  last  session  (a)  to  amend  the  law  in  Scotland  relative  to  the 
resignation,  powers,  and  liabilities  of  gratuitous  trustees,  is  applicable 
to  the  trustees  of  charitable  institutions.  The  Act  provides  that 
"  all  trusts  constituted  by  virtue  of  any  deed  or  local  Act  of  Par- 
liament under  which  gratuitous  trustees  are  nominated,  shall  be 
held  to  include  the  following  provisions,  unless  the  contrary  be 
expressed ;  that  is  to  say,  power  to  any  trustee  so  nominated  to 
resign  the  office  of  trustee ;  power  to  such  trustee,  if  there  be  only 
one,  or  to  the  trustees  so  nominated,  or  a  quorum  of  them,  to 
assume  new  trustees ;  a  provision  that  the  majority  of  the  trustees 
accepting  and  surviving  shall  be  a  quorum ;  and  a  provision  that 
each  such  trustee  shall  only  be  liable  for  his  own  acts  and  intromis- 
sions, and  shall  not  be  liable  for  the  acts  and  intromissions  of  co- 
trustees, and  shall  not  be  liable  for  omissions."  Section  second  ft^ 
vides  that  nothing  contained  in  the  Act  ^'  shall  affect  any  liability 
incurred  by  any  gratuitous  trustee  prior  to  the  date  of  any  resignar 
tion  or  assumption  under  the  provisions  of  this  Act,  nor  any  action 
at  law  commenced  before  the  passing  of  this  Act."  Section  third 
declares  that  ^^  a  gratuitous  trustee  shall,  for  the  purposes  of  this 
Act,  be  held  to  be  any  trustee  who  receives  no  pecuniary  or  valuable 
consideration  for  performing  the  duties  of  a  trustee,  and  is  uncUr 
no  obligation,  without  special  acceptance  of  such  office^  to  discharge 
the  duties  of  trustee :  provided  always,  that  nothing  in  this  Act  shall 
extend  to  any  trustee  appointed  under  the  contract  of  any  trading 
company."  It  is  a  question  of  considerable  difficulty  whether  the 
Distinction  be-  statute  cau  be  held  to  affect  ea  officio  trustees ;  for,  with  some  show 
and  private  of  reason,  it  may  be  maintained  that  no  special  acceptance  of  the 
charities.  trusteeship  is  ever  necessary  in  their  case.    But  on  the  other  hand, 

as  it  would  seem  that  individual  members  of  a  corporation,  for 
example,  may  decline  the  trusteeship,  their  not  declining,  much 
more   their  acting  in  that   character,  might  possibly  be  held  to 

(a)  24  &  25  Vict.  cap.  84. 
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constitate  a  special  acceptance,  and  so  bring  them  within  the  scope 
of  the  Act.  There  can  be  no  doubt  that  the  statute  will  apply  to 
all  charitable  trustees  who  are  not  so  ex  officio  merely. 

Without  attempting  any  very  accurate  division,  it  will  be  con-  Division  of  the 
venient  to  consider  the  subject  of  the  present  chapter  under  the 
following  heads :  1.  The  constitution  and  construction  of  charitable 
trusts  and  endowments  in  perpetuity ;  2.  The  duties  and  powers  of 
trustees  under  them;  3.  The  liabilities  of  the  trustees,  and  the 
remedies  for  breach  of  trust ;  4.  The  Court's  jurisdiction  over  the 
trustees ;  5.  Who  may  call  the  trustees  to  account  f  6.  The  appoint- 
ment of  new  trustees;  7.  Resulting  interests  under  such  trusts; 
and,  8.  Oases  in  regard  to  disputes  as  to  church  property. 


Section  I. 

CONSTITUTION  AND  INTERPRETATION  OF  CHABITABLE  TBUSTS  AND 

ENDOWMENTS. 

The  law  of  Scotland  imposes  few  restrictions  on  the  creation  of  in  what  torms 
perpetual  trusts.    The  Mortmain  Act  (a)  does  not  extend  to  Scot-  ment'mAy  be 
land  at  all,  even  where  the  money  settled  is  invested  in  the  British  ^°°^*^*®^- 
funds  (&) ;  and  the  Thellusson  Act  (c)  which,  as  extended,  pre- 
vents accumulations  of  the  interest  of  real  and  personal  property 
beyond  twenty-one  years  after  the  testator's  death,  does  not  inter- 
fere in  any  degree  with  the  testatoi^s  right  to  tie  up  the  capital. 
It  has  been  held  that  a  direction  to  trustees  to  accumulate  personal 
property  in  Scotland  for  a  longer  term  does  not  defeat  the  trust 
altogether ;  but  the  accumulation  will  be  limited  to  the  period  of 
twenty-one  years  {d). 

In  moving  the  aiSrmance  of  the  judgment  of  the  Court  of  Examples  of 
Session  in  the  case  of  HiU  v.  Bums  («),  Lord  Gifford  observed :  to?Charitiee. 
'^It  appears  to  me  that  the  law  of  Scotland  is  more  Uberal  in 
the  interpretation  of  bequests  for  charitable  purposes  than  other 

(a)  9  Geo.  IV.  cap.  36.  (d)  Ogilvie's  TrugteesY.  Kirk-Session 

(h)  Macara  v.  College  of  Aberdeen^  of  Dundee^  18  July  1846,  8  D.  1229. 

1  Feb.  1786,  M.  15946 ;  Hailes,  975.  See  Chapter  YI.,  supra,  p.  115. 

(c)  89  &  40  Geo.  III.  cap.  98 ;  11  («)  14  Dec.  1824, 3  S.  389  ;  affd.  14 

&  12  Vict.  cap.  36,  §  41.  April  1826,  2  W.  &  S.  80. 
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bequests."  The  remark  was  well  founded,  as  almost  all  the  cases 
show.  If  they  can  possibly  avoid  it,  the  Courts  will  not  hold  a 
charitable  bequest  void  for  uncertainty.  In  the  case  already  msor 
tioned  (a),  a  bequ^  to  trustees  in  the  widest  terms,  giving  them 
the  largest  discretion  in  distributing  certain  funds  among  the 
charitable  and  benevolent  institutions  in  the  city  of  Glasgow,  was 
sustained  both  by  the  Court  of  Session  and  the  House  of  Lords. 
Lord  Balgray  said,  ^^  The  whole  case  depended  on  the  point,  whedier 
it  was  lawful  for  a  testator  to  put  the  disposal  of  his  property  at  the 
wiU  and  discretion  of  another  ?  He  thought  it  was. "  Again,  s 
bequest  in  the  following  terms — ^<It  is  my  wish  that  such  remainiiig 
means  and  estate  shall  be  applied  in  such  charitable  purposes,  and 
in  bequests  to  such  of  my  friends  and  relations  as  may  be  pointed 
out  by  my  said  dearly  beloved  wife,  with  the  approbation  of  the 
majority  of  my  said  trustees"  (b) — was  held  not  to  be  void  for  un- 
certainty. 

In  another  case  (c),  by  a  codicil  to  his  trust  deed,  a  testator  left 
L.5000  for  the  maintenance  of  a  school,  in  which  boys  were  to  be 
taught  reading,  writing,  and  arithmetic,  ^^  to  be  under  the  manage- 
ment of  the  magbtrates,  and  ministers  of  the  Established  ChorcL*' 
No  place  was  specified ;  but  in  respect  that  the  truster  was  born, 
resided,  and  died  in  Glasgow,  that  his  trust  deed  and  codicil  were 
dated  and  his  trustees  were  merchants  there,  it  was  held  that  the 
bequest  was  not  void  for  uncertainty,  and  that  the  ^^  magistrates  and 
ministers "  referred  to  were  those  of  Glasgow.  The  House  of 
Lords,  on  the  advice  of  Lord  Wynford,  adopted  a  different  course 
in  the  case  of  Ewen  v.  The  Magistrates  of  Montrose  (cQ.  There  a 
testator  having,  in  1821,  left  L.6000  to  found  an  hospital,  and 
provided  that  that  sum  and  the  interest  on  it  should  be  accumn- 
lated  till  it  amounted  to  L.  ,  and  that  the  number  of  boys  in 

it  should  be  ,  the  Court  of  Session  sustained  the  bequest;  the 
Thellusson  Act  preventing  accumulations  beyond  twenty-one  years. 
The  House  of  Lords,  however,  reversed  the  judgment,  and  set  the 
bequest  aside  on  the  ground  of  uncertainty.    The  authority  of  the 

(a)  HUl  V.  jBtffiu,  ut  supra.  Ministers  of  Glasgow^  30  Not.  1827^  6 

(6)  Crichton  v.    Grierson^  12  May  S.  186. 
1826,  4  S.  553  ;  affd.  25  July  1828,  8         (rf)  6  Feb.  1828, 6  S.  479  ;  reversed 

W.  &  S.  329.  17  Nov.  1830,  4  Wilson  and  Shaw, 

(c)  Murdoch  T.  The  Magistrates  and  846. 
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case  has  been  frequently  doubted, — as  by  Mr  Boyle  in  his  work  on 
the  Law  of  Charities  (a)y  and  by  the  House  of  Lords  itself  in  the 
Morgan  case  (b).  A  bequest  for  ^^  charitable  and  benevolent  pur- 
poses'' (c)  was  found  not  void  for  uncertainty ;  and  much  to  the 
same  effect  was  held  in  a  subsequent  case  (d). 

The  well  known  Morgan  case  (e)  is,  however,  probably  the  most  ^/^^^ 
remarkable  instance  of  the  favour  which  the  law  shows  to  charitable  -frorm. 
bequests.    Thecasewasof  this  nature:— The  magistrates  of  Dundee 
claimed  the  establishment  of  an  hospital  in  that  town,  under  the 
following  testamentary  writings  of  the  deceased  John  Morgan  of 
Edinburgh : — 

^^  Edinburgh,  10  October  1842. — ^I  hereby  annul  all  hitherto 
written  on  the  first,  second,  and  third  pages  of  this,  and  wish  to 
establish  in  the  town -of  Dundee,  in  the  shire  of  Forfar,  an  [an  fios^ 
pital  strictly  in  sizBj  the  management  of  the  interior  of  said  hospital^ 
in  every  way  as  Herioie  Hospital  in  Edinburgh  is  conductedjj — ^the 
inhabitants  bom  and  educated  in  Dundee  to  have  the  preference  of 
the  towns  of  Forfar,  Arbroath,  and  Montrose ;  but  inhabitants  of 
any  other  county  or  town  are  excluded.  Jn^.  Morgan." 

^^  I  hereby  wish  only  one  hundred  boys  to  be  admitted  in  the 
hospital  at  Dundee  [and  the  structure  of  the  house  to  he  less  than  that 
of  Heriois  HospitaQy  and  to  contain  one  hundred  boys  in  place  of 
one  hundred  and  eighty  boys.  Jn^.  Morgan." 

"Edinburgh,  20  October  1842." 

The  words  printed  in  italics  were  deleted  in  the  original  writing, 
but  the  deleted  words  were  still  legible.  The  Court  of  Session  Benignant 
refused  to  spell  a  will,  out  of  these  writings,  the  words  of  which  Lord  charitable 
Murray  said  were  "mere  scratches,  rari  nantes  in  gurgite  vastoJ^ 
But  the  House  of  Lords  adopted  a  different  view,  and  taking  as  their 
guide  "  the  principle  of  a  benignant  construction  of  charitable 
bequests,"  their  Lordships  first  sustained  the  writings  above  quoted 
as  constituting  a  will,  and  then  held  that  the  will  was  not  void  for  un- 
certainty.   The  mixed  process  of  reasoning  and  conjecture  by  which 

(a)  Boyle  on  the  Law  of  CharitieB,  Feb.  1836, 14  S.  555 ;  affd.  14  July 
pp.  802-6.  1837,  2  S.  &  M*L.  866. 

(b)  Magistrates  of  Dundee  y.  Morris         {d)  Dundasy,  Dundas,^  Jan.  1837, 
j-  Others,  26  June  1857,  19  D.  917 ;  15  S.  427. 

reversed  11  May  1858,  3  Macq.  184.  (c)  Magistrates  o/Dundeey.  Morris 

(r)  Black's   Trustees  y.  Miller,  28      ^  Ors.,  uf  supra. 
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this  result  was  arrived  at,  is  both  carious  and  instmctive.  Thus 
the  Lord  ChaBcellor  Chehnsford  remarked  (a) : — ^^  But  then  it  is 
said  that  there  is  nothing  to  indicate  the  class  of  boys  for  which  the 
hospital  was  to  be  provided,  nor  anything  to  lead  to  any  conclu- 
sion as  to  whether  they  were  to  be  merely  educated,  or  to  be  also 
boarded  and  lodged.  Now,  as  to  the  class  of  boys,  they  were 
described  with  sufficient  precision  by  reference  to  the  inhabitants 
bom  and  educated  in  Dundee  and  the  other  three  towns,  by  which 
I  understand,  not  the  persons  themselves  who  were  residents  and 
who  had  been  bom  and  educated  there,  but  the  sons  of  such  per- 
sons,— a  qualification  which,  though  it  might  embrace  inhabitants 
of  different  stations  and  degrees  in  society,  is  yet  su£Biciently  de- 
finite to  admit  of  a  clear  and  certain  application.  Nor  can  I  ente^ 
tain  any  doubt  of  the  intention  of  the  testator,  that  the  children 
should  be  maintained  as  well  as  educated ;  because  th^  were  not  to 
be  confined  to  the  town  of  Dundee,  but  were  expected  by  him  to 
come  from  other  and  distant  towns,  and  would  require  therefore  to 
be  lodged  and  fed  in  the  intended  hospital.  There  may  be  same 
doubt  whether  they  were  also  meant  to  be  clothed.  But  any  unce^ 
tainty  as  to  these  minor  details  would  not  have  the  effect  of  defeating 
his  main  purpose,  any  more  than  his  silence  as  to  the  description 
and  character  of  the  education  which  was  to  be  provided  for  them. 
But  it  was  strongly  urged  upon  your  Lordships  in  the  course  of  the 
argument,  that  the  testator  had  not  specified  any  certain  sum,  nor 
furnished  any  means  for  rendering  certain  how  much  was  to  be  ap- 
plied to  the  establishment  of  the  hospital."  .  .  .  •  '^  Here," 
his  Lordship  continued  (i),  ^^  the  place  of  the  hospital  is  defined— 
the  town  of  Dundee.  The  size  also  of  the  hospital  can  be  easily  ascer- 
tained, as  it  is  to  be  for  100  boys.  And  there  would  be  no  difficulty^ 
therefore,  in  applying  the  testator^s  property,  not  to  a  mere  vagae 
and  indefinite  object,  but  to  one  expressed  with  sufficient  certainty 
to  be  capable  of  being  carried  out.  To  this  object  it  appears  to 
me  that  it  was  the  intention  of  the  testator  to  devote  the  whole  of 
his  property,  or  such  a  competent  part  of  it  as  might  be  sufficient 
for  the  purpose." 

Lord  Cranworth  carries  on  the  process,  and  fixes  the  class  of 
boys  thus : — "  Then  the  class  of  persons.    That  is,  to  a  certain 

(o)  3  Macq.  166.  (b)  3  Macq.  169. 
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extent,  no  doubt  vague ;  but  it  must  be  a  class  from  those  three  or 
four  proyincial  towns  who  would  be  reasonably  supposed  to  seek  the 
benefits  of  a  gratuitous  education.  I  think  that  is  sufficiently  cer- 
tain "  (a).  Lastly,  Lord  Wensleydale  clothes  and  houses  the  recipi-  Lord  Wensiey- 
ents  of  the  charity,  while  he  provides  an  endowment  for  the  hospital. 
^^  From  the  use  of  the  word  ^  hospital/  which  is  certainly  connected 
with  the  relief  in  some  way  of  the  poor,  it  may  be  collected  that  they 
were  to  be  supplied  with  necessaries,  clothing  included ;  and  finally, 
as  this  bequest  was  for  the  establishment  of  the  hospital,  there  must 
not  only  be  buildings,  but  an  endowment"  (i). 

It  may  be  presumptuous  to  suggest  that  much  of  this  is  very  Inflaence  of 

tiu8  3tovsoii^ 

f  andf  uL  and  that  the  principles  on  which  such  a  mode  of  construe-  case  on  the 

^  ^  lawolOhari- 

tion  rests,  are  somewhat  dangerous.    Be  that  as  it  may,  there  can  table  Bequests. 
be  no  doubt  that  the  Morgan  case  will  be  followed  as  a  precedent. 
Its  influence  was  observable  in  a  recent  decision  of  the  First  Divi- 
sion (c).    A  testator,  who  had  executed  a  tested  deed  in  favour  of  Edmbvargh  /»- 

fimoiry  case* 

certain  trustees  giving  funds  to  various  charities,  afterwards  deleted 
the  provisions  to  certain  of  the  charities,  marking  them  cancelled^ 
and  signing  the  cancellation.  He  also  deleted  the  names  of  the 
trustees,  writing  on  the  margin  opposite  the  deletion,  ^^  Managers  of 
the  Edinburgh  Royal  Infirmary  for  the  time  being,''  and  signing  the 
marginal  addition.  In  a  holograph  codicil  he  said,  ^^I  hereby 
appoint  the  Managers  of  the  Edinburgh  Eoyal  Infirmary  for  the 
time  bdng  my  sole  executors  and  trustees."  The  Court  held  that 
the  managers  were  properly  substituted  as  trustees,  and  that  the  con- 
veyance to  the  Infixmaiy  was  good.  No  opinion  was  given  as  to  how 
it  would  have  been  if  no  new  trustees  had  been  named,  or  whether, 
in  the  case  of  heritable  property,  if  the  names  of  the  trust  disponees 
had  been  rendered  a  total  blank,  the  trust  could  have  been  sustained, 
the  Court  naming  trustees  or  a  factor. 

Where  an  evident  clerical  error  has  been  made  in  the  nomina-  Mistakes  in 
tion  of  the  trustees,  or  where  circumstances  have  altered  since  the  tion  of  the 
date  of  the  trust  deed,  the  Court  will  interpone,  and  take  care  that 
as  far  as  possible  the  intentions  of  the  truster  shall  have  effect.    Thus, 
where  in  a  trust  deed  one  of  the  ex  officio  trustees  was  styled  the 

(a)  3  Maoq.  166.  (c)  It(nfal  Infirmary  of  Edinburgh 

(6)  3  Maoq.  171.  v.  L(yrd  Advocate,  20  June  1861,  23 

D.  1218. 
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"  Moderator  of  the  city  of  Aberdeen,"  while  it  was  obvious  that  the 
<<  Moderator  of  the  Synod  of  Aberdeen  "  was  meant,  the  Court,  in 
an  action  of  decUrator,  rectified  the  mistake ;  declaring,  however, 
that  they  did  not  do  so  in  the  exercise  of  any  prsetorian  power  (a). 

The  recent  case  of  DuJTs  Trs.  v.  The  Lord  Mayor  of  Ixmd/on  (6), 
decided  in  the  Outer  House,  came  very  near  to,  if  it  did  not  go 
the  whole  length  of,  recognising  the  equitable  doctrine  of  ey-prei. 
The  testator  bequeathed  a  fund  to  be  divided  in  equal  proportions 
between  the  ^^ Societies  of  Scripture  Headers''  in  certain  towns^ 
and,  inter  alia,  in  Dundee  and  Inverness ;  and  Lord  Jerviswoode 
sustained  the  claims  of  two  societies,  called  the  ^^  Inverness  Scriptoie 
Beading  and  Tract  Distributing  Society,"  and  the  "  Dundee  City 
Mission  Association; "  for,  said  his  Lordship,  ^^  seeing  that  there  are 
no  competing  claims  from  these  towns,  and  having  reference  to  die 
character  of  the  bequest,  he  is  of  opinion  that  he  is  acting  within  the 
true  intention  of  the  testator  in  sustaining  the  claims  to  the  extait 
specified  in  the  interlocutor."  We  see  no  reason  to  doubt  that  the 
Court  of  Session,  as  a  Court  of  equity,  has  power  to  carry  into  effect 
a  testator^s  intention,  although  it  should  be  necessary,  in  doing  so, 
to  entrust  the  administration  of  his  bequest  to  a  society  which  maj 
not  exactly  answer  his  description,  but  whose  constitution  enables 
it  to  carry  his  benevolent  wishes  into  execution. 

It  has  been  decided  that  bequests  to  official  persons  are  good 
though  they  are  not  a  corporation,  and  that  their  successors  in  office 
succeed  them  as  trustees  (o). 

The  founder  of  an  hospital  in  Aberdeen  named  as  patrons  the 
Magistrates,  Town  Council,  and  ^^  four  Ministers,  commonly  called 
the  Town's  four  Ministers  of  the  Old  and  New  Churches,  and  their 
successors  in  their  respective  offices,"  their  being  only  two  collegiate 
churches  and  four  ministers  at  the  time.  The  burgh  being  after- 
wards divided  into  six  parishes,  having  each  a  single  dergyman, 
the  Court  held  that  only  four  ministers  could  be  patrons,  two  of 
them  always  being  the  ministers  of  the  churches  referred  to  in  the 
deed  of  mortification,  and  the  others  being  chosen  according  to  the 

(o)  Synod  of  Aberdeen  v.  Milne's  nounced  by  Lord  Ivory  in  Bethune  v. 

TV*.,  26  Feb.  1847,  9  D.  746.  Cameron,  16  Mar.  1843,  noticed  in 

(6)  Duff's  Trs,  v.  The  Lord  Mayor  Forsyth  on  Trusts,  p.  408. 

of  London^  18  Mar.  1862  (not.  yet  re-  (c)  Macara  v.  College  of  Aberdeen, 

ported).    A  siniiLir  decision  was  pro-  1786,  M.  16946,  Hailee,  976. 
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seniority  of  their  appointment  as  town's  ministers,  or  if  they  were 
coeval  in  that  respect,  then  by  their  seniority  as  licensed  clergy- 
men (a).    Again,  by  George  Heriot's  will,  the  governors  of  his 
hospital  were  the  Provost,  Magistrates,  and  ordinary  Council  of  Edin- 
burgh, and  the  Ministers  thereof  for  the  time  being.    At  the  date 
of  the  foundation,  certain  representatives  of  the  Incorporated  Trades 
were  constituent  members  of  the  Council,  but  they  lost  their  rights 
as  such  by  the  Burgh  Beform  Act.    The  Court  held  that,  in  ceasing 
to  be  members  of  the  Council,  they  had  also  lost  their  right  to  the 
governorship  of  the  hospital  (b).    In  delivering  his  opinion,  the 
Lord  President  Hope  alluded  to  the  circumstance,  that  since  the 
foundation  of  the  hospital  the  ministers  of  Edinburgh  had  become 
Presbyterians,  from  being  Episcopalians,  and  had  increased  in 
number  from  eight  to  eighteen,  and  yet  all  of  them  were  entitled 
to  act  as  governors. 

A  bequest  made,  prior  to  the  Poor  Law  Amendment  Act  (c),  ^Jf^'°''£ 
^^  to  the  minister  and  kirk-session  of  the  parish  of  Bathgate  for  the  the  Poor, 
time  being,  for  the  benefit  and  behoof  of  the  poor  in  the  said  parish," 
includes  both  able-bodied  and  legal  poor,  and  does  not  fall  under 
the  52d  section  of  the  statute  (d). 

A  testator  domiciled  in  Jamaica,  named  as  his  trustees  to  ad- 
minister a  charity  in  Scotland,  five  heritors  of  the  parish  which 
was  to  benefit  by  the  bequest,  '^  their  heirs  and  assigns."  The  Court 
held  that  the  trusteeship  was  hereditary  in  the  family  of  each  heritor, 
and  was  not  to  be  restricted  to  the  heir  of  the  last  survivor  of  the 
original  trustees  («). 

In  England,  charities  are  not  less  favoured  objects  in  the  eye  of  ??^°*  °' 
the  law  than  they  are  with  us.  Of  this  no  better  proof  could  be 
adduced  than  the  existence  of  the  well-known  doctrine  of  Cy-prh 
(or  approximation).  In  treating  of  this  doctrine,  Mr  Boyle  says  (/), 
^^If  charity  be  the  general,  substantial  intention,  though  the  mode 
by  which  it  is  to  be  executed  fails  through  accident  or  other  circum- 
stances, the  Court  will  find  some  means  of  effectuating  that  general 

(a)  Governors  of  Gordon's  Hospital  (c)  8  &  9  Vict.  c.  88. 

V.  Ministers  of  Aberdeen,  8  July  1831,  (d)  Liddle  v.  Kirk-Session  ofBath- 

9  S.  909.  gate,  14  July  1864, 16  D.  1076. 

(h)  Incorporated  TrcuUs  of  Edin-  (e)    Ferguson  v     Marjoribanks,   1 

hurghy.  Governors  of  Heriot^s  Hospital,  April  1853,  15  D.  637. 

3  Jane  1836,  14  S.  873.  (/)  Boyle  on  Charitiee,  147  et  seq. 
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intention  (a).  In  resorting^  therefore,  to  the  principle  of  cy-pf^ 
the  Courts  have  been  guided  by  a  supposed  discovery  of  intention, 
on  the  part  of  the  donor,  to  devote  the  subject  of  his  ^ft  at  aD 
events  to  charity,  and  to  deprive  his  representatives  of  every  daim 
to  the  property.  Upon  this  supposed  indication  of  the  donoi^s  ^ 
such  obstructions  as  may  occur  in  the  course  which  he  has  himsdf 
pointed  out  are  not  allowed  to  arrest,  but  merely  to  turn  aside  die 
flow  of  his  bounty;  whilst,  ifno  course  has  been  perceptively  directed 
by  him,  a  channel,  by  which  his  charity  may  be  rendered  bodi 
beneficial  and  useful,  will  be  marked  out  by  the  Court.  Thus  it  'n 
well  established,  that  where  the  donor  has  left  the  selection  of  ob- 
jects, as  in  some  cases ;  of  the  mode,  as  in  others ;  and  of  the  clur 
rities  themselves,  as  in  a  third  class  of  cases ;  to  individuals  idio 
afterwards  become  incapable  of  executing  the  office  confided  to  them, 
the  Court  will  take  upon  itself  to  act  in  their  stead  (6).  It  would 
indeed  be  difficult  to  advance  any  proposition  which  is  more  finnlj 
established  in  Courts  of  equity  than  that  a  trust  shall  not  be  allowed 
to  fail  for  want  of  a  trustee ;  and  although,  in  several  instances, 
where  a  charitable  gift  has  had  to  be  executed  cy^isy  it  has  been 
sought  to  have  limits  assigned  to  that  proposition,  yet  the  rule  btf 
been  invariably  acted  upon."  It  would  be  in  vain  to  examine  in 
detail  the  various  modifications  of  this  doctrine  and  the  manner  in 
which  it  has  been  applied  by  the  English  Courts.  A  very  httgc 
portion  of  Mr  Boyle's  Treatise  on  Charities  is  devoted  to  an  exaim* 
nation  of  these,  and  to  it  therefore  we  must  refer  (c). 
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intentionof  ^  ^^""^  ^/  ^  Trustees. 

be^canied^out  ^^  leading  duty  of  the  trustees,  and  the  only  one  which  we 

ao f ara«*]^M5-  ^^^  Consider  here,  is  to  carry  out  the  purposes  of  the  trust 

ticaUo.  gQ  fgj.  j^jj^  gQ  j^jjg  ^  these  are  practicable.    A  very  good  illus^ 

(a)  Att.'Gen.  v.  Earlo/WincheUea,         (b)  See  7  Ves.  78. 

3  B.  C.  G.  379  ;  AtL-Gen.Y.  MuuhiOl,         (c)  Boyle,  147-290. 

4  Yes.  14  ;  Moggridgt  r.  ThachwtU^  7 
Ves.  69,  82. 
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tration  of  this  is  supplied  by  the  case  of  the  Magistrates  of  Edin-  ^J*^.-'*'*^* 
burgh  v.  the  Professors  of  the  University  (a),  relative  to  the 
trusts  created  by  General  Reid  in  favour  of  the  University.  The 
General  conveyed  his  personal  property,  amounting  to  about 
Li.GO^OOO,  to  trustees,  ^^  in  the  first  place,  for  establishing  and  en- 
dowing a  Professorship  of  Music  in  the  College  and  Univendty  of 
Edinburgh,  where  I  had  my  education,  and  passed  the  pleasantest 
part  of  my  youth ;  and  in  the  next  place,  for  the  purpose  also,  after 
completing  such  endowment  as  hereinafter  is  mentioned,  in  making 
additions  to  the  library  of  the  said  University,  or  otherwise  in  pro- 
moting the  general  interest  and  advantage  of  the  University,  in  such 
way  and  manner  as  the  Principal  and  Professors  thereof  for  the 
time  being  shall,  in  their  discretion,  think  most  fit  and  proper." 
The  only  express  provision  in  the  trust  deed,  as  to  the  endowment 
of  the  chair,  was  a  declaration  that  the  salary  of  the  Professor  should 
not  be  fixed  at  less  than  L.300.  The  Senatus,  who  were  the  trus- 
tees, fixed  the  salary  at  the  minimum,  and  admitted  their  obligation 
to  set  apart  and  invest  a  fund  sufficient  to  meet  it ;  but  they  con- 
tended that  they  were  entitled  to  dispose  of  the  remainder  of  the 
fund  bequeathed,  as  falling  under  their  discretionary  power  of 
administration,  for  behoof  of  the  University.  The  Court  refused 
to  sanction  this  contention.  Lord  Fullerton  said,  ^^The  whole 
settlement  must  be  read  together,  and  read,  if  possible,  so  as  to 
support  rather  than  frustrate  the  intention  of  the  testator."  Acting 
on  this  principle,  their  Lordships  reviewed  the  trust  deed  in  great 
detail,  and,  being  of  opinion  that,  as  the  Lord  President  Boyle  ex- 
pressed it,  ^^  General  Reid,  an  enthusiastic  lover  of  music,  and  him- 
self  a  composer,  had  primarily  in  view  Ae  establishment,  on  a  peiv 
manent  foundation,  of  a  Professorship  of  Music  in  the  University  of 
Edinburgh,  where  none  before  existed,"  they  held  that  the  Senatus 
would  not  discharge  themselves  of  their  trust  by  simply  providing  a 
fund  for  the  payment  of  the  Prof essor^s  salary,  but  that  they  must  in 
addition  set  apart  and  invest  funds  sufficient  to  provide  the  Professor 
with  the  means  of  efficiently  teaching  the  science  of  music.  In  con- 
sequence of  this  decision,  a  class-room  has  been  built  and  apparatus 
procured  for  the  Professor  of  Music,  at  the  expense  of  several  thou- 

(a)  Mags,  of  Edinburgh  v.  Principal  and  Professors  of  University  ofEdin- 
burgh,  20  June  1851,  13  D.  1187. 
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sand  pounds  in  addition  to  the  sum  set  apart  to  secure  the  sdaiy. 
Mr  Lewin  notices  (a)  a  case  very  similar  to  this,  in  which,  ^  where 
trustees  were  directed  to  apply  the  rents  towards  the  necessaiy 
finding  a  master,  and  for  the  pains  of  such  master/'  and  ^the 
trustees  applied  part  of  the  revenue  towards  rebuilding  and  repair- 
ing the  school-room  and  school-house,  it  was  held  to  be  a  good  pur- 
suance of  the  trust,  because  a  school-room  and  house  were  necessaiy; 
and  if  these  were  not  provided  by  the  trustees,  they  must  have  been 
provided  by  the  master  himself,  and  so  it  was  in  effect  applied  for 
the  pains  of  the  master''  (b). 

It  has  been  settled  by  a  train  of  decisions,  that  although  for  a  long 
series  of  years  trustees  have  acted  upon  a  construction  of  the  trust 
deed  which  turns  out  to  be  erroneous,  that  will  not  entitle  them  to 
continue  to  act  upon  it  after  the  error  is  discovered  (e).  In  the  (Jd 
case  of  The  College  of  Aberdeen  v.  the  Town  (d)  it  was  so  held,  and 
the  doctrine  has  scarcely  been  doubted  since.  Where  a  bequest  was 
left  by  a  lady  in  England  to  a  particular  district  of  the  parish  of 
Cardross,  to  be  under  the  management  of  ^^  the  patrons  or  oversea 
of  the  poor  of  said  place,"  it  was  held  that  it  fell  to  be  administered 
by,  inter  aliosy  the  whole  heritors  of  the  parish,  even  although  for 
eighty  years  none  but  the  heritors  in  the  particidar  district  had  acted 
under  the  trust  («).  In  this  case,  the  Court  held  that  to  certain 
effects  a  parish  is  a  corporation,  consisting  of  the  minister,  heritors, 
and  kirk-session,  all  of  whom  are  entitled  to  vote  per  capita.  It  was 
on  this  footing  that  they  held  the  whole  heritors  entitled  to  partici- 
pate in  the  administration  of  the  bequest.  It  is  probable  that  such 
a  bequest  would  now,  under  the  provisions  of  the  Poor  Law  Amend- 
ment Act  (/),  fall  under  the  management  of  the  Parochial  Board  of 
the  parish. 

In  the  case  of  Leslie  v.  Black  (jf),  the  Court  appear  to  have 
ignored  the  principle  with  which  we  are  at  present  dealing. 
Under  a  deed  of  mortification,  certain  persons  were  the  patrons 
along  with  ^Hhe  minister   and  remanent  members    of  the  kirk- 


(a)  Lewin  on  Trusts,  4th  Ed.  873. 

(b)  AtL-Gen,  v.  Mayor  of  Stamford, 
2  Swans.  592. 

(c)  See,  in  addition  to  the  caseB 
noted  tn/ra,  Caimcross  v.  Lorimer,  3 
M^Q.  832,  per  Lord  Eing8do¥m. 


(d)  CoU.of  Aberdeen  V.  the  Town,  24 
June  1676,  1  Br.  Sup.  562  and  787. 

(e)  Earl  of  GaUaway  v.  Kirk-Ses- 
aion  of  Dairy,  22  Feb.  1810,  F.  C. 

(/)  8&9  Vict.  0.83. 

(ig)  Leslie  v.  Black,  9  June  18U,  F.  C 
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session  of  Largo."  For  a  very  long  period,  the  kirk-session  voted 
collectively  by  a  delegate.  Having  claimed  a  right  to  vote  per 
capitOj  the  Court  refused  to  allow  them  to  do  so,  as  the  report 
states,  ^^  being  chiefly  influenced  by  the  long  consuetude."  This 
decision,  although  it  only  went  to  affect  the  machinery  of  the 
trust,  without  touching  the  beneficial  interest,  seems  erroneous  in 
principle ;  and  the  precedent  has  not  been  followed. 

For  example,  in  1681,  a  person  of  the  name  of  Kamsay  mor*  ^J^^^ 
tified  certain  lands  for  the  education  and  entertainment  of  three  varies, 
youths  for  a  certain  number  of  years  in  the  United  College  of  St 
Andrews ;  and  he  provided,  that  ^^  what  shall  be  over  and  above  the 
entertainment  of  the  foresaid  youths  and  payment  of  their  regents, 
it  shall  be  bestowed  entirely  upon  the  said  youths  in  three  proper* 
tions,  for  buying  of  books  and  other  necessaries."  In  1784,  the 
value  of  the  mortified  lands  having;  considerably  increased,  the 
patron  of  the  bursaries,  Sir  Alexander  Ramsay,  entered  in;  an 
^ent  with  the  Principal  and  Professors  of  the  United  CoUege, 
to  the  effect  that  the  number  of  the  bursaries  should  be  increased 
so  as  to  give  one  for  every  L.20  of  income  from^  the  mortification. 
This  agreement  was  acted  on  down  to  1840,  when  there  were 
thirteen  bursars  on  the  fund,  each  drawing  L.20  a  year.  In  1840, 
Sir  Alexander  Ramsay,  the  then  patron,  brought  a  reduction  of  the 
agreement  (a),  on  the  ground  that  it  was  in  violation  of  the  will  of 
the  founder.  The  College  pleaded  prescription  and  personal  bar, 
and  also  that  the  agreement  was  no  more  than  a  wise  and  beneficial 
adaptation  of  the  original  regulations  to  the  improved  state  of  the 
mortified  fund ;  but  the  Court  refused  to  listen  to  these  pleas,  and, 
setting  the  agreement  aside,  found  that  the  whole  revenues  must  be 
expended  on  three  bursars.  The  Lord  Ordinary  (Cockbum)  ob- 
served in  his  note,  that  he  could  not  ^^  bring  himself  to  think  that 
the  doctrine  either  of  prescription  or  acquiescence,  or  even  of 
positive  and  personal  ratification,  can  apply  to  such  a  case.  These 
doctrines  may  affect  parties  managing  their  own  interests^  but  they 
do  not  apply  to  trustees — the  responsible  managers  of  a  private 
charity  instituted  for  public  purposes,  who  can  claim  no  right  to 
violate  their  duty  in  time  to  come  by  having  violated  it  in  time 
past."     Lord  Fullerton  said,  "  It  is  impossible  to  hold  that  any  lapse 

(a)  Sir  A,  Ramsay  v.  The  United  Col.  of  St  Andrews^  7  June  1842,  4  D.  1866. 
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of  time  can  sanction  and  secure  the  continuance  of  a  Yiolation  of 
dutj  by  the  administrators  of  a  trust "  (a). 

There  is  a  class  of  cases  which  fall  naturally  to  be  considered 
under  this  head ;  those,  namely,  in  which  it  has  been  settled  that 
where  a  number  of  persons  form  an  association,  and  subsmbe  funds 
for  carrying  out  a  particular  purpose,  any  one  of  the  subscriben 
has  a  sufficient  jtt»  qwBntum  to  entitle  him  to  prevent  a  dissoluticm 
of  the  association,  and  to  compel  the  trustees  to  proceed  in  the  eie- 
cution  of  the  original  purpose  so  long  as  that  is  practicable.  On 
the  other  hand,  where  the  scheme  is  eventually  frustrated  by  the 
failure  of  the  project,  either  totally  or  in  any  particular  which  can 
be  considered  as  essential,  the  minority,  or  even  an  individual  mem- 
ber, may  insist  on  the  dissolution  of  the  association,  and  the  division 


(a)  The  difficulties  which  are  in- 
separable from  the  consideration  of 
this  dasB  of  cases  have  been  increased 
by  the  distinction  taken,  in  the  recent 
case  of  Baird  v.  The  Magittrates  and 
Council  of  Dundee,  5  Feb.  1862,  24  D. 
447,  between  questions  of  title  and 
questions  of  trust.  To  explain  thisdeci- 
son,  it  is  necessary  to  observe  that  in  a 
suit  previously  instituted  to  enforce 
the  administration  of  certain  property 
and  funds,  entitled  the  Hospital  Fund 
of  Dundee,  the  House  of  Lords,  affirm- 
ing the  judgment  of  the  Second  Divi- 
sion of  the  Court  of  Session,  found 
that  the  revenues  of  this  fund  were 
applicable  to  certain  purposes,  inclusive 
of  the  support  of  the  ministry  in  Dun- 
dee, but  with  adeclaration  that  the  sub- 
jects called  ^^  Monorgan^B  Croft  **  had 
been  purchased  a.d.  1646,  with  money 
left  by  Robert  Johnston  as  a  legacy  to 
the  Provost  and  Bailies  of  Dundee, 
'^for  the  yearly  maintenance  of  the 
aged  and  impotent  people  of  the  town 
of  Dundee"  (24  July  1861,  33  Soot. 
Jut.  707,  aflFg.  in  part  20  D.  849). 
An  action  having  been  raised  to  deter- 
mine whether  the  revenues  of  this  croft 
were  not  still  subject  to  the  trusts  of 
Johnston's  will,  the  Lords  of  the  First 
Division  {dissentiente  Lord  Deas)  held 


in  point  of  fact,  that  the  leigacy  had 
never  been  intromitted  with  by  the 
Provost  and  Bailies,  the  trustees  of  the 
legacy,  but  by  the  Provost,  Magistraia^ 
and  Town  Council,  who  (but  whether 
in  their   corporate   capacity,  or  ai 
trustees  of  the  hospital  fund,  is  not 
quite  clear)   took  possession  of  the 
money,  and  invested  part  of  it  in  the 
purchase  of  Monorgan's  Croft,  takiqg 
the  title  in  the  name  of  the  Hospital 
Master  of  Dundee,  **  for  the  special  hk, 
behoof,  utilitie,  and  profit  of  the  poor 
of  the  said  hospital.''    Their  Lordships 
decided,  that  in  consequence  of  the  ap- 
propriation of  this  fund  to  the  pv* 
poses  of  the  hospital  f  or  two  oenturieB 
without  challenge,  the  right  to  sue  for 
fulfilment  of  Johnston's  trust  had  been 
cut  o£f  by  the  negative  prescription ; 
and  they  were  also  of  opinion  that  the 
title  of  the  Hospital  Master  had  been 
validated  by  the  positive  prescription ; 
so  that  the  beneficiaries  could  have  no 
relief  either  l^  personal  action,  or 
against  the  estate.    This  dedsioii  can 
only  be  supported  on  the  ground  that 
the  title  of  the  present  adminlstratoTB 
of  the  charity  was  in  its  inc^tion  cto 
from  the  trusts  of  Robert  Johnston's 
wilL    For,  suppose  the   legacy  had 
been  left  to  the  Provost,  Magistrates, 
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of  its  funds.  Both  these  points  were  veiy  clearly  established  in  the 
well-known  case  as  to  the  Glasgow  Chapels  (a) ;  and  they  are 
brought  out  with  more  or  less  clearness  in  various  subsequent 
cases  (6).  In  the  case  of  Bairiy  Lord  Cottenham,  Ch.  (c),  expressed  ^«»  ▼•  ^^*- 
a  doubt  whether^  if  the  Court  should  be  of  opinion  that  the  purposes 
of  an  association  had  failed,  and  that  it  must  be  dissolved,  there 
were  any  means  short  of  an  Act  of  Parliament  by  which  the  funds 
could  be  distributed  among  the  subscribers.  Lord  Campbell  (d) 
suggested  the  raising  of  a  multiplepoinding,  but  hesitated  to  say 
that  even  that  useful  form  of  action  would  be  adequate  for  the  pur- 
pose. 

The  law  of  England  in  regard  to  the  duties  of  charitable  trustees  English  doo- 
is  the  same  as  that  we  have  just  been  noticing.     ^^  It  is  of  course  eaforcement  of 
imposed  upon  the  trustees,"  writes  Mr  Lewin  («),  "  whether  indi-  '^"'"^^'^^^^ 
viduals  or  a  corporation,  not  to  convert  the  charity  fund  to  other 
uses  than  according  to  the  intent  of  the  founder  or  donor,  so  long 
as  those  uses  are  capable  of  execution." 


and  Gonncil,  the  present  proprietors  of 
Monorgan^s  .Croft,  it  is  clear  that  in 
that  case  the  parties  interested  in  the 
hospital  trust,  haying  no  written  title, 
legal  or  beneficial,  to  the  croft,  could 
not  object  to  the  contemplated  recon- 
version of  its  revenaes  to  their  Inti- 
mate nses;  while  the  legal  proprietors, 
the  corporation,  being  confessedly 
mere  trustees  of  the  estate,  would  be 
barred  by  want  of  interest  from  found- 
ing on  any  prescriptive  possession  ad- 
verse to  the  interests  of  their  constitu- 
ents. Even  in  the  actual  state  of  the 
title,  we  incline  to  think,  with  Lord 
Deas,  that  the  trust  might  have  been 
enforced.  The  statutes  relative  to 
prescription  apply  only  to  questions  as 
to  the  possession  of  the  legal  estate.  In 
that  view,  the  Provost  and  BaUies 
would  be  excluded  from  any  right  to 
dispossess  the  Provost,  Magistrates, 
and  Town  Council,  whose  title  as  legal 
proprietors  and  administrators  of  the 
charity  was  certainly  fortified  by  pre- 
scriptive poBseesion.  But  supposing 
the  transaction  for  the  conveyance  of 


Monorgan^s  Croft  to  the  hospital 
trustees  to  have  been  truly  a  devolu- 
tion of  the  trust  to  the  latter  body, 
and  not  a  fraudulent  appropriation  of 
the  bequest  to  the  general  purposes  of 
the  hospital,  we  think  that  parties  so 
assuming  to  themselves  the  ofBice  of 
trustees  would  be  bound  by  the  con- 
ditions of  the  trust,  in  the  same  degree 
as  other  trustees,  whether  named  by 
the  testator  or  by  the  Court. 

(a)  Bain  v.  Black,  decided  17  Nov. 
1846,  reported  12  July  1849,  11  D. 
1286 ;  aflFd.  22  Feb.  1849,  6  Bell,  317. 

(b)  Presbytery  o/Fordyce  v.  Shanks, 
14  July  1849,  11  D.  1361 ;  Conndl 
and  Others  v.  Ferguson,  6  Mar.  1861, 
23  D.  688.  See  also  M'CaskiU  v. 
Cameron,  6  Feb.  1840,  2  D.  537 ;  and 
Steedman  v.  Malcolm  and  Ors,,  24 
June  1842,  4  D.  1441. 

(c)  Bain  v.  Black,  22  Feb.  1849,  6 
Bdi,  317 ;  see  329. 

(d)  6  BeU,  335. 

(e)  Lewin,  367 ;  and  see  cases  cited 
by  him,  pp.  367  et  seq. 
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II.  Powers  of  the  Trustees. 

We  shall  now  consider  shortly  the  powers  of  the  trustees  of 
Charitable  Trosts,  in  so  far  as  these  are  exceptional  or  peculiar. 

It  is  no  objection  to  a  trust  deed,  that  the  powers  conferred  by  it 
upon  the  trustees  are  of  the  most  unUmited  character.  We  have  else- 
where pointed  out,  that  the  object  of  the  trust  must  be  rational  and 
workable  (a),  and  must  be  declared,  if  not  in  express  terms,  at  least 
in  such  a  manner  that  the  purpose  may  be  deduced  inferentially  (6); 
for  the  enforcement  of  a  trust  which  is  wholly  uncertain  as  to  the 
object,  is  of  course  impossible.  A  trust  for  objects  of  a  general  and 
comprehensiye  character,  such  as  the  promotion  of  a  particular 
science  (c),  or  religious  persuasion  (d),  or  the  relief  of  deserving 
objects  of  charity  in  a  given  locality  (e),  may  be  effectually  carried 
out  by  giving  large  discretionary  powers  tb  the  trustees,  which  are  not 
regarded  as  arbitrary  powers,  but  as  discretionary  trusts,  the  execution 
of  which  may  be  regulated  and  controlled  by  the  Court  of  Session. 

These  principles  are  clearly  established  by  the  cases  of  Sill  v. 
Bums  (/),  and  Crichtoti  v.  Grierson  (g)y  already  mentioned.  In 
the  last  of  these  cases,  the  Lord  Chancellor  (h)  said,  ^^  A  party  maj, 
in  the  disposition  of  his  property,  select  particular  classes  of  indi- 
viduals and  objects,  and  then  give  to  some  particular  individual  a 
power,  after  his  death,  of  appropriating  the  property,  or  applying 
any  part  of  his  property,  to  any  particular  individuals  among  that 
class  whom  that  person  may  select  and  describe  in  his  will.^ 
Again,  the  late  Dr  Bell  left  certain  sums  to  the  Magistrates  and 
Council  of  St  Andrews,  "  the  interest  and  produce  thereof  to  be  by 
them  applied  towards  the  moral  and  religious  improvement  of  that 
city,  and  such  other  useful  permanent  works  connected  therewith 
as  the  said  lastr-mentioned  Provost,  Magistrates,  and  Town  Council 

(e)  See  the  cases  on  charitieB  noted 
infra. 

(/)  HiU  V.  Bums,  8  S.  389,  and  2 
W.  &  S.  80 ;  supra,  p.  423.  See  MUne't 
Trustees  v.  Cowie,  1  Feb.  1853,  15  D. 
321. 

(g)  Crichton  v.  Grierson,  4  S.  553,and 
3  W.  &  S.  329  ;  supra,  p. 

ih)  Lord  LyndhtufBt,  3  W.  &  S.33a 


(a)  Chapter  VI.  (Trust  Purposes). 
The  latest  case  on  inextricable  trusts  is 
Mas&n  V.  Skinner,  6  Mar.  1844,  16 
Jut.  422. 

(h)  Supra,  p.  423-^,  and  Chapter 
VIII.  (Implied  Trust). 

(c)  Mags.o/Edinr»Y.  University  of 
Edinr,,  20  June  1861,  13  D.  1187. 

(d)  Boyle,  41-4. 
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shall  from  time  to  time,  under  the  superintendence  and  with  the 
approbation  of  the  Lord-Lieutenant  for  the  time  being  of  the 
county  of  Fife,  and  the  said  trustees,  or  the  survivors  of  them 
(certified  by  writing  under  their  hands),  direct "  The  Court  held  (a) 
that  the  moral  and  reUgious  improvement  of  the  city  constituted  the 
primary  purpose  of  the  bequest,  and  that  the  Magistrates  and  Council 
were  entitled,  ^^  at  their  own  hands,"  to  vote  sums  for  such  moral 
and  religious  purposes.  They  were  further  of  opinion  that  the  "other 
useful  permanent  works"  need  not  be  connected  with  the  moral  and 
reUgious  improvement  of  the  city,  but  that  appropriations  for  them 
must  be  made  with  the  separate  consents  of  the  Lord-Lieutenant  and 
a  majority  of  the  trustees,  certified  by  writmgs  tmder  their  hands. 

The  law  of  England  would  seem  to  be  as  liberal  as  our  own  in  Doctrine  of 

.  .  ....  .        the  English 

sustaining  trusts,  notwithstanding  the  unlimited  discretion  which  Law. 
they  may  confer  on  the  trustees.  Thus  Mr  Boyle  says  (6),  "  It 
is  to  be  remarked,  with  reference  to  this  class  of  gifts,  and  indeed 
to  all  others  of  a  charitable  nature,  that  there  is  no  need  of  any  par-, 
ticular  persons  or  objects  being  specified,  the  utmost  latitude  and 
generality  being  allowed  in  this  respect.  To  a  certain  extent, 
indeed,  it  seems  essential  that  dispositions  of  this  kind  should  be  of 
an  indefinite  character,  it  being  frequently  their  very  generality 
which  constitutes  them  charitable." 

Although,  as  we  have  had  occasion  to  remark,  trustees  cannot  Extent  to 
go  against  the  expressed  or  implied  direc*.tions  of  the  truster,  from  in  the  appUca- 
the  very  nature  of  their  office  they  have  the  power  to  make  such  Fund  is  per- 
alterations  on  the  mode  of  administering  the  trust  as  will  not  defeat  ™ 
it  in  any  essential  particular.    Thus,  where  a  mortification  was 
made  for  keeping  idle  boys  at  work  by  employing  them  in  a  woolleti 
manufactory,  it  was  decided  to  be  no  inversion  or  misappropriation 
of  the  funds  to  employ  them  in  a  linen  manufactory  (c).    A  bequest 
was  left  to  "  the  Farmers'  Society  of  East  Salton,  which  I  have  been 
the  means  of  forming,"  the  interest  only  to  "  be  employed  in  pre- 
miums for  the  encouragement  of  agriculture,  or  any  beneficial  pur- 
pose connected  with  it."     After  the  testator^s  death  the  Salton  Club, 

(a)  Toum  Council  of  St  Andrews  v.  (c)  Town  of  Edinburgh  v.  Binning^ 

Dr  BelTs  Trustees,  17  July  1845,  17  22  Nov.   1698,  M.   9109.      But  see 

Scot.  Jurist  583.  Bonar  v.  Christian   Knowledge  Soc.y 

(h)  Boyle,  24,  and  cases  there  cited.  10  Mar.  1846,  8  D.  666. 
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by  a  majority,  joined  the  Haddington  Society^  the  united  Clob  being 
called  '^  The  East  Lothian  Agricoltural  Society ;"  and  out  of  five 
meetings  yearly  it  was  agreed  that  two  should  be  held  at  Salton. 
Pringle  and  the  rest  of  the  minority,  who  refused  to  unite,  cLumed 
the  bequest ;  but  the  Court  gave  it  to  the  East  Lothian  Agricnltural 
Society,  which  they  held  to  be  merely  an  extension  of  the  Salton  So- 
ciety, coming  to  that  opinion  the  more  easily,  that  the  latter  Society 
had  not  confined  its  exertions  to  a  local  district  (a).    The  existence 
of  the  power  which  we  are  now  considering,  and  the  limits  which 
the  Court  put  upon  it,  are  well  brought  out  by  a  comparison  of  the 
cases  of  Forbes  y.  TTie  Magistrate$  of  Glasgow  (&),  and  Damdscn  v. 
Macgregor  (c),  in  which  acts  in  pursuance  of  the  powers  were  sus- 
tained, with  the  cases  of  Ramsay  v.  The  College  of  St  Andrews  (cQ, 
and  Ramsay  v.  Brewster^  («),  in  which  the  proceedings  were  held  to 
be  in  excess  of  the  powers.     Where  the  deed  of  mortification  was 
silent  as  to  the  period  for  which  a  bursary  was  to  be  held,  it  was 
decided  that  the  original  statutes  or  uniyersal  usage  of  the  College 
might  be  looked  to  as  settling  it ;  but  if  there  was  no  statute  and  no 
universal  usage  on  the  point,  then  that  it  fell  to  the  patron  to 
determine  it  (/).    Again,  where  the  number  of  bursaries  under  a 
mortification  was  not  fixed,  it  was  held  within  the  power  of  the  trus- 
tees to  diminish  their  number,  without  consulting  the  magistrates  of 
the  burgh,  who  had  immemorially  presented  to  them  (g). 

The  powers  of  trustees  generally  to  make  investments  have  been 
already  fully  considered  (A),  and  it  is  unnecessary  to  treat  of  them 
as  affecting  the  particular  class  of  trustees  with  which  we  are  at 
present  dealing.  It  may  be  sufficient  here  to  refer  to  two  cases.  The 
first  was  a  case  (i)  in  which  the  trustees  of  a  mortification,  having 
obtained  an  Actx>f  Parliament  authorizing  them  to  sell  lands  and 
houses  of  which  they  had  the  dominium  utile,  and  buy  other  lands, 


(a)  Pringle  v.  The  M,  of  Tweeddale, 
16  Dec.  1823,  2  S.  688.  See  Craigie 
V.  MarshaU,  12  D.  522. 

(6)  Forbes  v.  Mags,  of  Glasgow,  21 
Feb.  1837,  16  S.  628,  &  18  June  1839, 
Macl.  &  Rob.  530. 

(c)  Davidson  v.  M'Gregor,  27  Feb. 
1850,  12  D.  789. 

(d)  Ramsay  t.  United  College  of  St 
Andrews,  7  June  1842,  4  D.  1866. 


(e)  Ramsay  v.  Brewster  {f  Others, 
20  July  1859,  21  D.  1867, 

(/)  Playfair  v.  United  College  of  St 
Andrews,  13  July  1850,  12  D.  1234. 

(g)  Mags,  of  Lanark  v.  Trs.  of  Bat- 
tiesmain^s  MorHfication,  17  June  1852, 
14  D.  876. 

(A)  Chapter  X\^.  Section  4. 

(t)  Govs,  of  Cauvin's  Hospital,  29 
Jan.  1842,  4  D.  556. 
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were  held  not  entitled  to^bny  feu-duties ;  Lord  Mackenzie  (a)  putting 
it  a  good  deal  on  this,  that  feu-duties  may  fall  off,  but  cannot  in- 
crease in  value  like  land.  The  other  was  a  case  (b)  in  which  a  tes- 
tatrix had  directed  her  trustees  to  place  a  sum  in  the  public  funds 
8u£Scient  to  pay  certain  fixed  annuities,  amounting  together  to 
Ij.50  a  year.  Although  it  was  obvious,  that  if  the  Goyemment 
rate  of  interest  were  reduced,  the  purchase  might  not  always  pro- 
duce the  L.50,  Lord  Gillies  said  (c),  with  the  approbation  of  the 
Court,  ^^  As  the  law  regards  such  an  annuity  at  present  as  a  perpe- 
tual annuity,  I  think  that  the  purchase  of  it  would  sufficiently  im- 
plement the  will  of  the  testator.  And  in  any  view,  the  mere  pos- 
sible contingency  of  this  annuity  at  some  future  period  falling  below 
L.50,  is  one  which  must  have  affected  many  cases  similar  to  this, 
and  does  not  seem  to  require  to  be  provided  for  by  the  Court." 

The  right  of  the  trustees  under  a  mortification  to  grant  leases  of  Ii«*»«»  <^^  , 

^  ,  ^  Trust  Lands. 

the  mortified  lands  was  first  settled  in  the  case  of  the  Tovm  of  Edin- 
burgh V.  Binning  (d),  already  mentioned.  It  has  never  since  been 
doubted.  In  England  there  would  seem  to  have  been  a  great  many 
cases  in  regard  to  the  particular  manner  in  which  the  trustees  may 
exercise  this  power;  as,  for  instance,  that  governors  of  charities 
cannot  grant  leases  to  one  of  themselves  (e)  ;  that  they  should  be 
cautious  how  they  grant  leases  to  their  own  relations  (/) ;  that  they 
may  take  fines  {grassums^  as  we  should  call  them)  or  rents^  as  may 
be  most  beneficial  to  the  charity  (^)  ;  that  the  leases  must  be  for  an 
adequate  consideration,  else  they  may  be  cancelled  (A) ;  that  if  the 
lease  is  of  an  unreasonable  endurance,  it  may  be  set  aside  on  that 
ground  (%).  It  is  not  necessary,  however,  to  go  into  these  ques- 
tions here ;  but  reference  may  be  made  to  Mr  Lewin's  work,  where 
they  are  all  fuUy  discussed  (£). 

We  have  next  to  consider  the  power  of  the  trustees  to  seU  the  g^T®"  °^ 
trust  subjects.    Whether  particular  trustees  have  or  have  not  this 

(a)  4  D.  557-8.  (/)  Ferrahy  v.  Hohson,  2  Phill.  261 ; 

(b)  BaUantine  v.  Mags,  of  Ayr^  17      Ex  parte  Skinner^  2  Mer.  457. 

Jan.  1838,  16  8.  825.  (^r)  Attorney -Gen.    v.   Mayor    of 

(c)  16  S.  380.  Stamford,  2  Swans.  592. 

(d)  Town  of  Edin,  v.  Binning,  22  (K)  Attorney- Gen,  v.  Morgan,  2  Bus. 
Nov.  1698,  M.  9109.  806. 

(e)  Attorney- Gen,  r.  Dikie,  IS  YeR,  (i)   Attorney- Gen,   v.    Brooke,    18 
519 ;  Attorney-Gen.  v.  Earl  of  Claren-  Ves.  826. 

don,  17  Ves.  491.  (h)  Lewin,  375  et  seq. 
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power,  will  always  mainly  depend  on  the  language  of  the  trust  deed 
under  which  they  act.    It  will  also  depend  to  some  extent  on  the 
circumstances  of  the  trust  at  the  period  when  the  question  arises.   ' 
In  one  case  (a)  it  was  decided  that  the  trustees  of  a  charitable 
institution  who  held  lands  of  the  Crown,  were  entitled  to  sell  the 
superiority  for  the  benefit  of  the  trust.    This  was  permitted  pardy, 
no  doubt,  because  the  price  offered  was  a  very  laige  one ;  fogr  in 
another  case  (b)  it  was  held  that  trustees  could  not  alienate  such 
superiority  gratuitously,  or  without  adequate  value.    But  the  Court 
were  probably  also  influenced  by  the  consideration,  that  a  supericMity 
was  at  that  time  comparatively  valueless,  whilst  it  remained  united 
to  the  dominium  vtile  in  the  person  of  the  trustees;  and  that  it 
was  only  when  separated  and  offered  for  sale  that  it  acquired  vahie 
at  all.    At  all  events,  the  Court  have  now  laid  it  down  as  a  settled 
principle,  following  the  decision  of  the  House  of  Lords  in  AUan  v. 
Glasgow^ B  Tr$,  (c)j  that  where  the  trust  deed  does  not  confer  on 
charitable  trustees  power  to  sell  the  trust  subjects,  they  will  not 
supply  that  power  unless  its  exercise  would  be  not  only  benefieialj 
but  absolutely  necessary  for  the  due  administration  of  the  trust  (d). 
Gonstmetionof  The  Same  principle  was  recognised  in  two  other  cases  («),  in  r^azd 
ofSaJel  to  the  sale  of  church  sites  and  buildings ;  but  in  both  of  them  it  is 

proper  to  explain,  that  the  trustees  were  held  bound  to  invest  the 
price  they  obtained  in  the  purchase  of  new  sites  and  erection  of  new 
churches,  which  thus  came  to  be  a  sort  of  surrogata  for  the  old.  In 
the  case  of  the  Magistrates  of  Airdrie  v.  Airdrie  Chapel  Commit 
tee  (/),  it  was  decided  that  persons  who  held  the  double  position  of 
being  members  of  a  chapel  committee  and  also  trustees  of  a  school, 
erected  partly  from  public  subscriptions  and  partly  from  the  funds 
of  the  chapel  committee,  had  no  right  to  sell,  for  payment  of  chapel 
debts,  the  school  buildings,  the  title  to  which  had  been  taken  by  the 
committee  to  themselves  and  their  successors,  for  the  ^'use  of  a 

(a)  Moore's  Trs.  v.  WUson^  25  June         (e)  Johnston  v.  Mags,  ofCanofngaUy 

1814,  F.  C.  30  May  1804,  M.  16112 ;  Pr&^teryof 

(h)  Christie  v.  Mags,  of  Stirling^  6  Aberdeen  v.  Cooper  Sf  Others^  20  Mar. 

Jiiiy  1774,  M.  5765.  1860,  22  D.  1053. 

(c)  Allan  V.  Glasgow's  7V«.,  7  Mar.  (/)  Mags,  of  Airdrie  v.  Airdrie 
1832,  10  S.  438,  2  S.  &  M'L.  333.  Chapel  Committee,  13  July  1850,  12 

(d)  M'Leish's  Trs.  v.  M'Leish,  25  D.  1222. 
May  1841,  3  D.  914. 
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public  school  or  seminary  in  all  time  coming."  In  England  the 
sale  of  charity  property  is  now  entirely  regnlated  by  statute  (a)j  the 
Commissioners  of  Charities  being  empowered  to  authorize  sales,  and 
the  trustees  being  prohibited  from  selling  without  their  sanction. 

The  power  of  the  trustees  to  barrow,  rests  to  a  large  extent  on  Power  to 

*  '  °  borrow  on 

the  same  grounds  with  those  just  stated  as  to  their  power  to  sell,  security  of  the 
Accordingly,  where  the  power  is  not  expressly  given  by  the  trust 
deed,  they  will  not  be  allowed  to  exercise  it  merely  because  it  would 
be  beneficial,  but  only  if  it  is  necessary  for  the  administration  of  the 
trust  (b).    The  cases,  however,  would  seem  to  show,  that  where  the 
income  from  the  trust  fund  is  at  a  particular  date  inadequate  for 
the  proper  execution  of  the  trust  purposes,  the  trustees  may,  in  the 
course  of  fair  management,  lay  some  burdens  upon  the  fund  itself, 
in  the  anticipation  that  the  income  will  increase.    Thus,  in  the  case 
last  referred  to  (c).  Lord  Medwyn  said,  "  I  have  no  conception  that 
if  the  trustees,  on  their  own  responsibility,  borrow  money,  or  lay  out 
a  large  sum  on  repairs  in  any  year,  they  will  be  bound  to  make  the 
whole  a  deduction  from  the  receipts  of  that  year,  so  far  diminiabiTig 
the  payments  to  the  objects  of  the  charity,  or  that  they  may  not 
pay  off  such  sums  by  instalments  in  subsequent  years."    The  prin- 
ciple is,  that  the  charity  being  perpetual,  the  commodum  and  income 
modum  should  be  distributed,  and  neither  should  fall  wholly  to  the 
lot  of  one  set  of  beneficiaries.    Again,  Sir  Thomas  Burnett  having 
in  1648  mortified  certain  lands,  the  rents  of  which  were  to  be  appHed 
in  educating  and  entertaining  three  bursars  in  E^ing^s  College, 
Aberdeen,  and  a  question  having  arisen  long  afterwards  (d)  as  to 
the  application  of  the  rents,  which  had  greatly  increased,  Lord 
Mackenzie  observed  («), — "  I  do  not  say,  if  the  College,  as  managers, 
had  put  in  their  minutes,  that — ^whereas  we  find  that  the  rents  at 
present  are  not  adequate  to  afford  any  reasonable  allowance  to  these 
bursars ;  but  whereas  we  see  that  f  euing  has  commenced  in  that 
neighbourhood,  and  that  the  rents  are  likely  to  rise  to  a  large  sum 
annually ;  therefore,  we  advance  or  borrow  a  sum  of  money  towards 

(a)  16  &  17  Vict.  c.  137 ;  18  &  19  (</)  Burnett  v.  King's  College,  Aher- 

Vict  c.  124 ;  23  &  24  Vict.  c.  136.  deen,  23  Feb.  1844,  6  D.  731 ;  reversed, 

(6)  M'Leish's  Trs.  v.  M'Leish,  26  28  Aug.  1846,  6  BeU,  409. 

May  1841,  8  D.  914.  (e)  6  D.  746. 

(c)  8  D.  922. 
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the  maintenanoe  of  the  eziatiiig  bursars,  reserving  to  ourselves  to 
pay  it  off  when  the  rents  shall  have  risen, — ^I  do  not  know  whether, 
if  that  had  been  done,  they  would  not  have  been  entitled  to  restitu- 
tion out  of  the  increased  produce.    I  would  not  say  that  there  mi^it 
not  be  an  equalization  fund,  because  the  rents  may  not  be  paid  in 
a  particular  year/'     In  another  case  (a),  lands  were  bought  with 
funds  mortified  for  behoof  of  the  poor  of  Arbroath  in  all  time  com- 
ing.   The  trust  deed  contained  no  power  either  to  sell  or  borrow; 
but  in  a  time  of  distress  the  trustees,  qua  such,  borrowed  L.500. 
The  annual  proceeds  of  the  mortified  lands  were  L.200.     The  Court 
held  that  the  creditors  could  not  adjudge  the  lands,  but  were  entitled 
to  be  paid  out  of  the  rents.    Lord  Jeffrey  said,  ^^  At  the  same  time 
I  may  add,  that  I  would  feel  great  doubts,  if  this  debt  were  doe  to 
Shylock  or  any  hard  usurer,  that  the  trustees  of  the  mortificatiaD 
would  escape  from  personal  responsibility.     The  bank,  however, 
will  no  doubt  give  time,  and  allow  these  parties  to  settle  according  as 
they  get  their  f  umds."    It  is  proper  to  mention  that  in  a  very  recent 
case  (6),  in  regard  to  an  ordinary  private  trust,  the  whole  Court  held, 
that  where  the  trust  deed  does  not  by  construction  or  implicati<xi 
empower  the  trustees  to  borrow  money  on  the  security  of  the  trust 
estate,  it  is  not  competent  for  the  Court,  in  the  exerdse  of  its  nobUe 
ojffieiumy  to  confer  such  power  on  the  trustees.    In  that  case  it  was 
alleged,  that  if  the  power  were  not  granted,  the  trust  estate  would 
be  adjudged  for  debt  (calls  upon  shares  of  the  Western  Bank,  of 
which  it  partly  consisted).    In  England  the  power  of  borrowing  oa 
the  security  of  the  trust  estate  is  regulated  by  the  same  statutes 
which  regulate  the  power  of  sale  (c). 

The  power  of  charitable  trustees  to  feu  atU  the  mortified  lands 
has  been  long  recognised  (d)y  and  it  may  be  exercised  without  the 
authority  of  the  Court  («).  Where,  however,  lands  were  conveyed 
to  trustees  imder  the  express  condition  that  they  were  '^  never  to  be 
sold,  but  to  remain  as  mortified  land  for  ever,"  it  was  held  (/) 
that  the  trustees  could  not  feu  them  out.    It  is  doubtful  whether  this 


(a)  Arbroath  Banking  Co.  v.  Steven- 
son  ^  Ore.,  16  Jmie  1847,  9  D.  1228. 

(&)  Kinloch  Sf  Ors.y  petitioners,  7 
Dec.  1859,  22  D.  174. 

(c)  Stqtra,  p.  441. 


(jd)  Merchant  Company  y.  HerioCs 
Hospital,  9  Aug.  1766,  M.  6760. 

(«)  Craigcrook  Mortificatum  v.  Sav- 
ers, 19  June  1794,  Bell's  Fol.  C5a.  49. 

(/)  lb. 
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judgment  wotdd  be  repeated ;  at  the  same  time^  Professor  More,  who 
notices  it,  does  not  soggest  that  it  should  be  reconsidered  (a). 

The  power  of  the  trustees  of  educational  foundations  to  diamUsj  AdminUtratiou 
on  sufficient  grounds  and  after  a  fair  trial,  teachers  appointed  by  Edncationai 
them  ad  vitam  auJt  ctdpamy  has  been  recognised  in  various  cases  (b). 
In  the  last  of  these,  the  law  on  the  point  is  very  fuUy  stated  by  Lord 
Justice-Clerk  Hope  thus  (c)  : — ^^  A  very  mistaken  notion  seems  to 
be  entertained  of  the  effect  of  such  a  teacher  receiving  his  ap- 
pointment ad  vitam  aut  culpam.    It  seems  to  be  thought  that  the 
effect  of  such  an  appointment  is  to  alter  the  relation  which  subsists 
between  him  and  those  who  appoint  him  and  manage  the  institution ; 
so  that  his  conduct  is  not  to  be  judged  of  by  them^  or  the  culpa  to  be 
established  by  their  judgment  and  decision.     This  is  a  serious  error. 
They  are  still  his  employers,  and  have  the  general  rights  and  duties 
of  that  relation  as  much  as  before,  with  the  single  exception,  that 
they  cannot  dismiss  him  except  when  serious  misconduct  or  ineffi- 
ciency shall  be  established.    But  the  right  to  inquire,  judge,  and 
dismiss  him,  still  remains  with  them.     It  is  their  opinion  by  which 
the  culpa  is  to  be  judged  of,  as  the  late  Lord  President  said  ;  and 
the  Court  will  interfere  only  where  there  is  irregularity,  preci- 
pitation,  and  oppression  in  the  course  of  the  proceedings,  and 
manifest  failure  to  make  out  any  serious  case  on  the  merits.    And, 
above  all,  the  power  to  inquire  into  all  matters  or  rumours  affecting 
the  teacher^s  character  and  usefulness  remains  with  them,  unaffected 
by  the  tenure  of  his  situation."     That  being  so,  a  teacher  holding 
such  an  appointment  is  bound  to  attend  the  trustees  or  directors 
from  whom  he  holds  his  office,  when  they  summon  him,  and  to  afford 
them  all  reasonable  explanations  as  to  his  conduct  when  impugned. 
If  he  refuses  to  attend  or  give  explanations,  he  may  be  dismissed 
at  once  (d).    In  that  case,  the  trustees  are  not  bound  to  investigate 
the  matters  of  complaint  further :  ^^  the  iaquiry  before  them  is  not 
for  conviction ;  it  is  to  enable  them  to  decide  whether  they  should 
retain  or  dismiss"  (e).    We  shall  have  to  consider  hereafter  the 
Court's  power  to  review  the  trustees'  decisions. 

(a)    More's   Notes    on    Stair,    p.  866;  -4.  5.  v.  C.  D,  29  June  1844,  6 

clxviii.  D.  1238. 

(6)  A.B.Y.  Ayr  Academy^  8  Jnne         (c)  6  D.  1243. 
1825,  4  S.  68  ;  Murray  v.  Directors  of         (d)  Per  Tjord  Justice-Clerk  Hope,  6 

Dundee  Academy,  2  July  1833,  11  S.  D.  1248.  (0  lb. 
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BflOgsation. 


Trustees  may 
act  by  a 
Majority  or 
Quorum. 


Difficulties  have  always  existed  as  to  the  power  of  trustees  to 
resifffi  their  office ;  bat  these  have  now  been  removed  b j  the  rec^ 
statute  (a)y  which  confers  it  on  all  gratuitous  trustees  (b). 

As  in  all  other  cases,  unless  there  is  anything  in  the  trust  deed 
to  prevent  it,  a  majority  of  the  trustees  are  always  entitled  to  do  aB 
acts  connected  with  the  trust  management  (c).  Where  a  quorum  is 
provided  for,  the  provision  must  be  attended  to.  In  an  old  case  ((I), 
however,  it  was  held,  that  although  the  quorum  of  administrators  of 
a  mortification  was  fixed  at  two,  yet  where  there  was  only  one  sur- 
vivor he  was  entitled  to  act;  and  that  when  he  died,  the  patrons,  or 
their  heirs  and  assignees,  failing  them,  the  King,  as  ultimus  ham, 
might  name  new  administrators.  ^^  Yet,"  observes '  the  reporter, 
Fountainhall  («),  ^^  our  Acts  of  Parliament  name  the  bishops  of  the 
diocese  and  the  Chancellor  of  the  kingdom  to  have  the  ovsrsi^ 
and  management  of  hospitals,  in  case  the  foundation  be  not  kqt" 
In  a  later  case  (/),  where  the  right  of  examining  and  presentiBg 
candidates  for  a  bursary  was  given  to  the  holders  of  three  publk 
offices,  one  of  these  being  vacant,  it  was  held  that  the  holders  of  tbe 
other  two  might  act  and  present* 


Section  HI. 

LIABILITIES  OF  THE  TBU8TEE8,  AND  BEHEDIE8  FOB  THEIB 

BREACH  OF  TRUST. 


ProoeediDgfl 
tUlra  vires  ot 
the  Trust  bind 
the  Trustee, 
but  not  the 
Estate. 


Expenses  of 
Litigation ; 


The  acts  of  the  trustees  may  be  such  as  to  bind  the  trust,  or 
they  may  only  bind  themselves.  Generally,  all  acts  done  and  obli- 
gations undertaken  by  them  within  the  powers  conferred  by  die 
trust  deed,  will  bind  the  trust  estate.  On  the  other  hand,  acts  d<aie 
by  them  ultra  vires  will  not  bind  the  trust,  but  may  bind  them- 
selves. Thus,  the  minister  of  a  parish,  who  was  ex  officio  one  of 
the  trustees  imder  a  mortification,  raised  an  action  of  declarator 
against  his  co-trustees  for  the  purpose  of  obtaining  the  directions  of 

(a)  24  &  26  Vict.  cap.  84,  §  1 .  (e)  M.  14722. 

(&)  Vide  supra,  p.  282.  (/)  CampheUY.M'Intyrty  12  June 

(c)  See  24  &  25  Vict.  cap.  84,  §  1.       1824,  3  S.  126. 
(</).  Hospital  of  Largo  v.  Earl  of 
Wemyss,  15  July  1680,  M.  14722. 
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1;lie  Court  in  regard  to  the  administration  of  the  trust.    Having, 
in  consequence  of  deposition,  ceased  to  be  a  trustee  before  the  case 
"was  ripe  for  decision,  and  having  died  soon  after,  the  action  fell 
asleep,  and  judgment  never  was  pronounced.    The  Court  were  of 
opinion  that  the  litigation  was  beneficial  to  the  trust;  and  accord- 
ingly held  that  the  minister's  assignees  were  entitled  to  claim  out  of 
the  trust  funds  the  expenses  incurred  by  him  as  between  agent 
and  client  (a).     The  Court  expressly  found  that  memorials  to  of  consulting 
counsel  were  to  be  included  in  the  expenses  allowed ;  both  the  Lord 
Justice-Clerk  and  Lord  Murray  laying  it  down  that  "  trustees  are 
clearly  entitled  to  the  expense  of  consulting  counsel"  (b).     The 
Justice-Clerk  added  (c),  ^^  The  trustees  will  hereafter  carry  on  the 
management  of  the  trust  at  their  own  hazard,  and  will  have  little 
favour  shown  them,  should  the  correctness  of  their  distribution  of 
the  funds  be  disputed,  when  an  action  has  been  brought  to  such  a 
point  as  they  may  easily,  by  sisting  themselves,  cany  it  to  a  conclu- 
sion, and  so  procure  the  direction  of  this  Court  for  their  guidance 
and  safety."     Lord  Jeffre/s  opinion  in  the  case  of  The  Arbroath 
Banking  Co.  v.  Stevenson  ^  Others  (d),  quoted  above,  shows  the  risks 
trustees  run  when  their  acts  are  ultra  vires. 

When  the  trust  purposes  have  been  violated,  and  wrong  thereby  The  Estate 
done,  no  remedy  exists  against  the  trust  estate.    That  would  appear  sibie  for  oie 
not  to  have  been  the  law  of  Scotland  at  one  time,  but  it  was  very  of  the  Tms- 
authoritatively  settled  as  the  law  thenceforth  in  the  case  of  Eoss  v. 
Heriois   Hospital   («),   following  upon  the  case  of   Duncan  v. 
Pindlater  (/),  in  regard  to  road  trustees.    The  action,  which  was 
for  damages,  was  rested  on  the  allegation,  that  through  the  erroneous 
acts  of  the  trustees  or  governors  of  the  Hospital,  the  pursuer  had 
t       lost  the  benefit  of  the  charity,  to  which  he  was  entitled  under  a 
>       sound  construction  of  the  truster^s  deed.    The  House  of  Lords, 
^       reversing  the  judgment  of  the  Court  of  Session  (^),  refused  to 

I            (a)  Shepherd  j*  Grants  compearers  (</)  ArbroaOi  Banking  Co,  v.  Steven- 

L        in  GiUies  v.  Hutton's  Trustees,  24  Feb,  son  ^  Others,  9  D.  1233. 

1855, 17  D.  616.    See  Lord  Gotten-  («)  Ross   v.  H&riot's  Hospital,   19 

^        ham^B  speecli  in  Ross  y.  Heriofs  Hos-  Mar.  1846,  5  Bell,  87. 

pUal,  5  Bell,  49.  (/)  Duncan  v.  Findiater,  28  Aug. 

(I)  17  D.  628.  1889,  M*L.  &  Rob.  911. 

'            (c)  lb.  (g)  Ross  V.    Heriot's  Hospital,  14 

Feb.  1848,  6  D.  689. 
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listen  to  the  statement  of  the  wrong,  on  the  ground  that  the  pnr- 
saer  had  asked  redress  out  of  the  trost  f nnds,  which  thej  held  not 
to  be  liable  to  any  sach  demand.  Lord  Brougham  observed,  in 
delivering  judgment  (a),  ^^  The  charge  against  them  (the  governors 
of  the  Hospital),  upon  which  this  extraordinary  claim  for  compen- 
sation out  of  the  fund  of  the  Hospital  is  made,  is  this,  that  the 
governors  of  the  said  Hospital  have  illegally  and  improperly,  and  in 
the  face  of  the  will  and  the  statutes  before  referred  to,  done  the 
act  in  question;  so  that  it  is  neither  more  nor  less  than  this  modes! 
charge,  that  because  the  trustees  have  illegally  and  improperlj 
violated  their  trust,  that  is  to  say,  violated  the  statutes  under  which 
they  hold  their  office  as  trustees,  therefore  what  ? — ^Not  that  they 
themselves,  the  wrongdoers,  should  pay  for  having  violated  the 
trust,  and  in  the  face  of  the  will  and  statutes  done  the  tortious 
acts,  and  committed  the  injury  out  of  which  damage  arose  to  the 
party  complaining :  no  such  thing ;  but  that  the  fund  should  be 
answerable,  and  that  out  of  that  trust  fund  this  compensation  should 
be  given  for  the  wrong  committed  upon  Ross  by  the  malfeasance 
of  the  trustees.  I  do  not  think  it  is  possible  to  conceive  a  much 
more  absurd  and  untenable  proposition." 
Expense  <rf  Where  a  private  bill  for  regulating  the  disposal  of  trust  funds 

in  parliament,    had  been  successfully  resisted,  the  Court  held  that  the  expense  of 

the  opposition  could  not  be  made  good  against  the  trust,  even  as- 
suming the  bill  to  have  been  a  job,  and  the  opposition  most  pro- 
per (6).  It  may  be  doubted,  whether  in  this  case  the  Court  did 
not  carry  the  principle  established  in  the  case  of  RosSj  tU  suproj 
too  far.  At  the  time  when  the  claim  for  the  expenses  was  niade, 
the  opponents  of  the  bill  had  come  to  be  the  trustees  themselves. 
They  had  preserved  the  funds  according  to  the  will  of  the  truster; 
they  had,  in  fact,  acted  as  trustees  in  opposing  the  bill ;  and  it  msv 
well  be  questioned  whether  they  were  not  entitled  to  reimburse- 
ment out  of  the  trust  estate. 
Peraonai  "^e  are  not  aware  of  any  action  which  has  yet  been  directed 

liability  of  ^  "^  ....  -l  * 

Trustees  for      agaiust  charitable  trustees  personally  for  injuries  arising  from  tneir 

Duty. 

(a)  5  BeD,  53.  Fraser  fr  Ors.,  25  Nov.  1869,  22  D. 

(h)  Trustees  of  tke  Mackintosh  Fund  S3 ;  and  Pet.  Campbell^  12  Jan.  18^7, 

v.  Mackintosh,  30  June  1852,  U  D.  9  D.  397,  where  ezpeusee  were  allowed. 
928.    Compare  with  this,  Milne  v. 
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breach  of  duty ;  but  after  the  decision  in  the  case  of  Rossj  and 
that  in  regard  to  statutory  trustees  in  the  case  of  the  Ministers  of 
Edinhwrgh  v.  The  Magistrates  of  Edinburgh  (a),  there  can  be  Kttle 
doubt  that  such  an  action  would  be  sustained  if  sufficient  allegataons 
of  breach  of  trust,  and  injury  thence  resulting,  were  set  out  on 
record.  Were  such  an  action  raised,  it  would  no  doubt  be  made 
a  question  how  far  charitable  trustees  are  entitled  to  the  protection 
of  the  recent  statute  (6).  We  refrain  from  offering  any  opinion 
on  this  point  beyond  what  we  have  already  indicated  (c). 

The  law  of  England  on  these  points  is  exactly  the  same  as  the 
law  laid  down  by  the  House  of  Lords  in  the  cases  we  have  just  been 
considering;  indeed,  it  was  with  a  scarcely  disguised  purpose  of 
assimilation  that  these  judgments  were  pronounced  (d). 


Section  IV. 


JUEISDIOTION  OF  THE  COURT  OF  SESSION  OVER  THE  TRUSTEES. 

Whether  from  its  inherent  ri^^hts  as  the  supreme  civil  tribunal  Extent  of  the 

*  jmiBdiotion. 

in  the  land,  from  its  representing  the  Crown,  or  because  it  comes  to 
some  extent  in  the  place  of  the  Chancellor  of  Scotland,  the  Court 
of  Session  unquestionably  possesses  the  right  of  controlling  all 
charitable  trustees  in  Scotland,  and  of  determining  all  actions 
brought  against  them.  "  There  can  be  no  question,*'  said  Lord 
Cuninghame  in  the  case  of  Ross  v.  Heriois  Hospital  («),  "  as  to 
the  general  doctrine,  that  this  Court,  as  the  Supreme  Court  of 
Equity  in  Scotland,  has  jurisdiction  over  all  charities,  in  so  far  as 
to  declare  the  powers  of  the  administration,  to  correct  all  abuses, 
and  to  enforce  the  will  of  the  founder."  In  another  case  (/)  Lord 
Fullerton  observed  (jf),  "Where  a  person  locates  his  trust  in  a 
particular  country,  he  must  be  presumed  to  have  had  the  law  of 

(a)  Minrs,  of  Edinr.  v.  Mags,  of         (e)   Ross  v.  Heriofs  Hosp,,  5  D. 
Edinr.,    28   May    1846,  7  D.   668;      609. 

aflBrmed  28  Aug.  1846,  6  BeU,  409.  (/)  Ferguson  v.  Marjoribanks,  1 

(b)  24  &  25  Vict.  cap.  84,  §  1.  Apr.  1863,  16  D.  637. 

(c)  Supra,  p.  422.  (g)  15  D.  648.     See  Chapter  IX., 

(d)  See  also  Grant  on  CorporationB,  as  to  International  QuestioDs  of  Juris- 
118.  diction. 
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Court  will  not 
readily  inter- 
fere in  the 
way  of  pre- 
Tention. 


that  country  in  view  when  he  executed  his  trust."  Accordiiigly, 
although  the  trust  deed  was  made  in  Jamaica,  it  was  hdd  that  it 
fell  to  be  interpreted  according  to  Scots  law.  This  is  quite  in 
accordance  with  the  English  law  of  jurisdiction,  as  exhibited  in  a 
variety  of  cases  (a). 

But  while  the  Court's  power  of  control  is  undoubted,  it  will 
not  be  exercised  until  after  the  trustees  have,  in  the  first  instance^ 
decided  upon  the  matters  in  dispute;  and  even  after  that,  the  Conit 
^  only  review  the  decisions  of  the  trustees  where  their  proceed- 
ings  have  been  very  irregular,  and  their  conduct  amounts  to  abuse 
of  their  powers  more  or  less  gross  (&)»      The  Court  has  ever 
expressed  an  especially  strong  disinclination  to  interfere  on  H^ 
grounds  with  the  administration  of  trustees  who  have  been  pe^ 
sonally  selected  by  the  truster  to  carry  out  his  charitable  inten- 
tions (c).    In  the  Milne  Bequest  case,  the  Lord  Justice-Clerk  Hope 
said,  ^^Many  debateable  and  doubtful  or  nice  questions  may  aiise, 
on  a  great  number  of  private  letters,  as  to  the  testator^s  wishes 
and  opinions.    On  these  the  trustees  are  to  decide ;  and  I  do  not 
think  that  the  testator  intended  the  Court  to  entertain  such  ques- 
tions as  to  his  opinions  and  wishes,  or  to  review  the  decisions  which 
the  trustees  may  come  to ;  for  to  them,  and  not  to  the  Court,  is 
given  the  power  of  collecting  his  opinions  from  the  letters,  and  the 
substitution  of  a  Court  of  law  for  that  purpose,  instead  of  the  trus- 
tees, is  a  very  perilous  thing  indeed"  (<i).  The  proper  fonn  in  which 
to  raise  any  question  as  to  the  trustees'  mode  of  administration,  is 
by  action  of  declarator,  and  not  by  interdict  («).    Of  course,  to 
prevent  their  taking  a  step  which  would  be  irrevocable,  the  latter 
process  may  be  resorted  to  in  the  first  instance.    When  the  Court 
are  satisfied  that  the  case  is  one  in  which  they  should  interfere  for 
the  purpose  of  regulating  the  trust  management,  the  course  which 
is  usually  adopted  is  to  remit  to  some  neutral  person  to  prepare  a 


(a)  Per  Lord  Hardwicke  in  Magis- 
trates of  Edinr,  y.  Aubery^  1  Ambler, 
286;  per  Lord  Eldon  in  Attorney- 
General  V.  Lepine,  22  June  1818,  2 
Swanston,  181 ;  per  Lord  Gifford  in 
Emery  v.  Hill,  1  RnsBell,  112. 

(6)  A.  B.  V.  C.  D.,  29  June  1844, 
6  D.  1238 ;  Graham  v.  Magistrates  of 
SHrling,  19  June  1847,  9  D.   1296 ; 


Liddle  v.  Kirk-Session  of  Bathgate^  st 
supra,  16  D.  1075. 

(e)  Milne's  Trustees  v.  Coune,  26 
Jan.  1853,  15  D.  321. 

(d)  15  D.  331. 

(e)  Magistrates  of  Lanark  t.  Tnu- 
tees  of  Battiesmain's  Mortifieatieni  ^ 
supra,  14  D.  876. 
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scheme.  When  this  is  lodged,  opportunity  is  given  to  the  trustees 
and  others  interested  to  object  to  it ;  but  when  the  objections  have 
been  disposed  of,  and  the  scheme  finally  settled  and  approved  of, 
the  trustees  must  strictly  conform  their  actings  to  its  provisions  (a). 

In  regard  to  the  expenses  occasioned  by  calling  for  the  Court's  iSStotion 
interference  in  the  administration  of  a  trust,  it  will  depend  on  the  ^^^ 
nature  of  the  litigation  whether  they  will  be  allowed  out  of  the 
fund  or  not.     If  the  questions  raised  are  fairly  disputable,  the 
Gomrt  will  allow  the  expenses  of  both  parties  out  of  the  fund,  even 
though  the  intention  of  one  of  them  was  to  set  aside  the  charitable 
bequest  altogether  (b).    But  ^^  unless  there  be  a  fair  question  in 
the  cause,"  said  Lord  Qifford  (c),  the  parties  raising  the  action 
^^  shall  do  it  at  their  own  expense,  and  not  diminish  that  fund  which 
the  party  had  destined  for  charitable  purposes."     On  the  other 
hand,  where  certain  members  of  an  ancient  charitable  society,  in 
eluding  the  o£Sce-bearers  thereof,  were  illegally  endeavouring  to 
dissolve  it  and  divide  the  funds  among  themselves,  they  were  found 
personally  liable  in  the  expenses  of  an  action  raised  to  prevent  the 
dissolution  (<{). 

In  England,  the  power  of  controlling  charitable  trustees  be-  English  T™t8 
longs  to  the  Court  of  Chancery.     "By  the  constitution  of  the  laws  junadiction  of 

^  .  ...  the  Court  of 

of  England,"  says  Mr  Boyle  (^),  "  the  King  has  an  original  right.  Chancery. 
pro  bono  publicOj  to  superintend  the  care  and  management  of  cha- 
rities ;  and  that  right  is  exercised  by  the  King  in  his  High  Court 
of  Chancery,  forming,  in  fact,  part  of  its  original  jurisdiction." 
Mr  Lewin  (/)  distinguishes  between  the  VUitatorial  power  of  the 
Crown  and  the  Court's  right  to  control  the  management  of  the 
charity  revenue.  The  distinction  rests  chiefly  on  the  corporate  or 
public  character  of  English  charities,  and  cannot  be  said  to  have 
any  place  with  us. 

(a)  Shepherd  jr  Ghrant  v.  Conneli  jr  as  stated  by  the  Lord  President,  p. 

Others,  24    Feb.   1855,  17  D.  516  ;  1080,  and  Lord  Rutberfurd,  p.  1083. 
Mags,  of  Dundee  v.  Morris,  8  Feb.  (6)  HiU  v.  Bums,  14  Apr.  1826,  2 

1861,  23  D.  498 ;  Morison  fr  Others,  W.  &  S.  80. 
petitioners,  25  Jan.  1862.    See  a]ao         (c)  2  W.  &  S.  92. 
Liddle  v.  Kirk-Session  of  Bathgate,  14  (d)  Steedman  v.  Malcolm,  23  June 

July  1854,  16  D.  1075,  in  wbicb  the  1842,  4  D.  1441. 
Court  refused  to  allow  a  scheme  to  be         (e)  Boyle  on  Charities,  12. 
lodged,  and  the  reasons  of  the  refusal,  (/)  Lewin  Tr.,  365  et  seq. 

2  F 
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Section  V. 


WHO  MAT  GALL  THE  TRUSTEES  TO  ACCOUNT  ? 


IndiTidtialfl 
of  the  class 
beneOcially 
interested. 


Public  Corpo- , 
rationB. 


Heirs  of  the 
Truster. 


Bepresenta- 
tiyes  of  the 
Charity. 


Patrons  of  ""  * 

Educational 

Institutions. 


The  general  doctrine  on  this  point  cannot  be  better  expressed 
than  in  the  words  of  Lord  Cuninghame,  in  the  case  of  iZoMv. 
Heriofs  Hospital  (a) :  ^^  It  appears  equally  indisputable  that  any 
party  possessing  an  interest,  either  existing  or  contingent,  in  the 
right  administration  of  the  Hospital,  has  a  good  title  to  pursue  all 
actions  before  this  Court  necessary  for  ascertaining  and  dedaring 
the  powers  and  duties  of  the  Gtovemors,  and  enforcing  their  execu- 
tion/' The  pursuer  in  that  case  was  a  lad  claiming  admission  into 
the  Hospital  as  being  (in  terms  of  the  will  of  the  founder)  ^a poor 
fatherless  boy,  the  son  of  a  freeman  and  burgess  of  the  toim  of 
Edinburgh."  In  an  earlier  case  (6),  an  action  was  sustained  against 
the  Qovemors  of  the  same  Hospital,  at  the  instance  of  the  Mer- 
chant Company  and  Incorporated  Trades  of  Edinburgh.  In  the 
case  of  Hill  v.  Bumsj  ut  supra  («),  the  right  of  the  relations  of  the 
truster,  vi  sanguinisj  to  sue  the  trustees,  was  fully  recognised.  In 
Bow  Sf  Others  v.  The  Patrons  of  Cowaris  Hospital  (d),  a  pommittee 
appointed  by  the  Quildry  Incorporation  of  Stirling  were  found 
entitled  to  raise  an  action  calling  to  account  the  trustees  of  a  morti- 
fication for  behoof  of  "  twelve  decayed  guild  brethren"  of  that  town. 
In  this  case  the  Court  repelled  an  objection  to  the  title  of  the  pur- 
suers, on  the  ground  that,  supposing  the  corporation  to  hare  a  titl^ 
it  could  only  sue  xmder  its  proper  nomen  juris  of  the  Dean  and  Go^ 
poration,  and  conld  not  transfer  its  right  to  a  committee ;  Lord 
Glenlee  observing  (e),  ^^  A  corporation  as  well  as  an  individual  maj 

• 

appoint  a  commissipner  to  sue  for  their  behoof,  and  all  that  is  requi- 
site is  sufficient  evidence  of  the  commissioner's  authority."  ^^ 
Magistrates  of  Edinburgh,  as  patrons  of  the  University,  were  held 
entitled  to  raise  an  action,  for  the  purpose  of  having  the  proper 


(a)  Ross  V.  HerioVs  Hospital^  5  D. 
609. 

(6)  Merchant  Co,  Sf  Incorp.  Trades 
ofEdin.  Y.  Heriofs  Hospital,  M.  5750. 
In  the  Morgan  case  the  claimants  were 
the  Magistrates  and  Town  Counci]  of 


the  burgh  in  which  the  bequest  wbb  to 
be  executed. 

(c)  HiU  V.  Bums,  U  Dec  1824, 3 
S.  389,  and  2  Wilson  &  Shaw,  80. 

(d)  Bow  a-  Ors,  V.  Patrons  o/C(fwa»'' 
Hasp.,  6  Dec.  1825, 4  S.  276. 

(e)  4  S.  277. 
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effect  given  to  a  trust  for  the  endowment  of  a  Chair  of  Music  within 

the  University  (a) ;  and  the  able-bodied  poor  of  the  parish  of  Bath-  The  Poor. 

gate  were  held  in  tUulo  to  vindicate  by  action  their  right  to  share 

in  the  benefits  of  a  bequest  to  ^^  the  poor  in  the  said  parish"  (b). 

It  is  unnecessary  to  cite  other  illustrations  on  this  point. 


Section  VI. 

ASSUMPTION  AND  APPOINTMENT  OF  TRUSTEES  (c). 

A  testator  desirous  of  providing  for  the  perpetuation  of  the 
trust  management  may  either  name  individual  trustees,  giving  them 
power  to  assume  others ;  or  he  may  confide  the  execution  of  his 
trust  to  certain  o£Scial  persons,  whether  a  corporation  or  not,  and 
their  successors  in  office.  In  the  latter  case,  as  we  have  seen,  the 
successors  in  office  of  the  officials  first  named  succeed  them  in  the 
trust  (d).  As  to  whether  an  ex  officio  trustee  can  decline  to  act,  it  Ex  officio  Tna- 
may,  on  the  one  hand,  be  said  that  no  one  is  entitled  to  accept  an 
office  without  undertaking  all  its  burdens ;  on  the  other  hand,  it 
would  be  hard  to  say  that  a  man  must  refuse  a  seat  on  the  Bench, 
or  a  chair  in  an  university,  because  it  may  happen  that  the  occu- 
pants of  these  positions  are  ex  officio  the  managers  of  a  petty  but 
troublesome  trust.  There  is  scarcely  any  authority  on  the  point ; 
but  in  one  case  («),  Lord  Justice-Clerk  Hope  expressed  an  opinion, 
that  the  minister  of  a  parish  who  was  ea  offi/Ao  a  trustee  of  a  mor- 
tification for  educational  purposes  was  not  bound  to  act.  Trustees 
may  safely  be  advised  to  act  upon  this  opinion. 

Where  a  truster  gives  his  trustees  power  to  assume  new  trustees,  Powera  of 
so  long  as  the  trustees  exercise  the  power  there  can  be  no  difficulty 
in  carrying  on  the  trust,  and  the  Court  will  not  interfere ;  though  in 
one  case  (/)  they  did  interfere,  so  far  as  to  confirm  the  assumed 
trustees.  Where  the  trust  deed  gave  power  to  assume  trustees  "  to 
act  wiHC^  the  original  trustees,  the  trust  will  not  lapse  on  the  death 

(a)  Magi,  o/Edin,  v.  Professors  of  (d)  Macaray.  College  ofAherdeeriy 
the  UniverHty,  20  June  1861,  13  D.  1  Feb.  1786,  Hailes,  976,  &  M.  16946. 
1187.  (e)  Shepherd  §•  Grant  v.  ConneU  ^ 

(b)  LiddU  V.  Kirk- Session  of  Bath-  Ors.,  24  Feb.  1866,  ut  supra,  17  D.  620. 
gate,  14  July  1854,  16  D.  1076.  (/)  Pet.  Morison,  18  Jan.  1884, 12 

(c)  See  Chapter  XIV.,  Sect.  2.  S.  807  ;  and  11  Mar.  1884,  12  S.  647. 
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by  the  Court. 


PriDciple 
stated. 


of  the  last  surviving  original  trostee,  bat  will  be  kept  up  in  fuD 
force  in  the  person  of  the  assumed  trustees  (a).  .In  another  case  (b) 
Lord  Brougham  said, — *^  Though  the  trustees  are  only  empowered 
to  assume  on  vacancies,  that  is  quite  sufficient  for  continuing  the 
trust,  and  would  make  it  their  duty  to  continue  it,  even  if  they 
altogether  declined  themselves." 
Appointment  The  cascs  of  difficulty,  however,  are,  where  the  truster  has  him- 

and  Managers    ^^^  named  no  trustecs ;  or  where  he  has  given  no  power  of  assump- 
tion ;  or  where  the  trustees  have  all  failed  through  death,  declinar 
ture,  or  any  other  cause.    The  question  then  arises  as  to  the  Court's 
power  to  nominate  trustees.    The  decisions  have  not  been  quite 
uniform ;  but  the  following  principles  may,  we  think,  be  deduced 
from  them  with  tolerable  certainty : — (1)  Where  the  testator  ha« 
sufficiently  constituted  the  trust,  but  failed  to  name  trustees  at  aD, 
the  Court  will  appoint  original  trustees  (called  managers),  and  adjust 
a  scheme  of  administration  (c).     (2)  Where  the  acceptance  of  the 
trustees  is,  in  the  mind  and  by  the  language  of  the  testator,  a  necesp 
sary  condition  of  the  trust's  taking  effect,  if  they  fail  the  Court  will 
not  supply  their  place.    As  Lord  Brougham  said,  in  the  case  of 
BlacKs  Trustees  v.  Miller  (d),  ^^  If  a  trustee  dies  or  refuses  the  trust, 
where  it  is  quite  clear  that  the  intention  of  the  testator  was  that,  in 
that  event,  the  heir  shall  take  the  estate  discharged  of  any  trust,  the 
Court  would  not  be  fulfilling  the  intention  of  the  maker  of  the  deed, 
but  acting  contrary  to  his  intention,  if  it  supplied  a  trustee  in  that 
case ;  that  is  the  very  event  provided  for  in  which  it  was  to  go  over, 
and  the  trust  to  cease."     (3)  Again,  where  there  are  only  factorial 
duties  to  be  discharged,  the  Court  will  not  name  new  trustees,  but 
will  appoint  a  judicial  factor  («).     (4)  Where,  however,  a  necessity 
exists  for  it,  as  in  the  case  where  the  duties  to  be  discharged  are  of 
a  discretionaiy  character,  the  Court  has  the  power,  which  it  will 


(a)  APLeith's  Trs.  v.  Gibson  Sr  Ors., 
25  May  1841,  3  D.  914. 

(6)  Black's  Trs.  v.  MUler  ^  Ors., 
tU  supra,  2  S.  &  M<L.  890.  Subject 
to  the  remarks  we  have  made  above, 
trustees  of  endowments  may  now  (by 
24  &  25  Vict.  cap.  84,  §  1)  assume  new 
trustees,  though  no  power  of  assump- 
tion is  given  by  the  trust  deed,  and 


though  the  original  trustees  have  beeo 
reduced  to  a  single  survivor.  See 
Chapter  XIY.  Section  I. 

(c)  Moffs,  of  Dundee  v.  Morris  ff 
Ors.,  23  D.  493 ;  Pet.  Morison,  26 
Jan.  1862  (not  yet  reported). 

((0  2  S.  &  M'L.  890.  See  MDoval 
v.  M'Dowal,  1789,  M.  7453. 

(€)  Pet.  Falconer,  4  Dec.  1880,  9 
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exercise,  of  appointing  new  trustees  (a).  The  doctrine  is  so  laid 
down  by  Mr  Erskine  (b) ;  and  the  Court  have  acted  npon  it  when  a 
necessity  has  arisen  for  its  interference.  We  shall  illustrate  these 
principles  by  referring  to  one  or  two  cases  in  which  the  Court 
has  nominated  original  and  new  trustees  for  the  administration  of 
charitable  and  corporate  institutions. 

The  first  case  of  which  we  have  obtained  an  authentic  account  is  Appointment 
that  of  the  Prime  Gilt  Box  of  Kirkcaldy,  a  quasi-corporate  institu-  Trustees. 
tion  of  the  nature  of  a  guildiy,  the  management  of  which  had 
fallen  into  abeyance.  The  defenders  having  been  ordained  (c)  to 
convey  the  property  "  in  trust  to  such  person  or  persons  as  the  Court 
may  namsy  and  in  such  terms  and  under  such  conditions  as  the  Court 
may  hereafter  direct,"  the  process  was  remitted  to  the  Lord  Ordbary 
^^  to  hear  parties  further,  and  make  the  necessary  inquiries,  with  a 
view  to  the  adjustment  of  the  rights  of  parties,  in  consistency  with 
the  nature  and  purposes  of  the  institution  and  its  altered  circum- 
stances." Under  this  remit,  the  Lord  Ordinary  made  a  remit  to 
Mr  Andrew  Jameson,  advocate  (19  July  1842),  ^^  to  inquire,  exa- 
mine, and  report  to  the  Lord  Ordinary  as  to  the  proper  course  to 
be  adopted  in  carrying  into  effect  the  findings  of  the  Court,  in  con- 
sistency with  the  nature  and  purposes  of  the  institution,  and  its 
altered  circumstances,  and  with  power  to  the  reporter  to  take  such 
assistance  as  he  may  find  necessary."  The  Court  had  in  the  mean- 
time appointed  a  judicial  factor  for  the  temporary  management  of 
the  affairs  of  the  institution.  After  full  inquiry  and  investigation, 
Mr  Jameson  reported  to  the  Lord  Ordinary  a  proposed  new  con- 


S.  142.  See  Grant,  13  Feb.  1790,  M. 
7464 ;  Moir,  6  July  1826,  4  S.  801 ; 
M'Aslan,  17  July  1841,  3  D.  1263. 

(a)  Campbell  v.  CampheU,  26  June 
1762,  M.  7440;  APDowoIy.  APDowal, 
ut supra;  Moir,  ut supra;  Preston's  Trs, 
r.  Lady  Baird  Preston,  8  Feb.  1838, 16 
S.  467 ;  Trs.,  etc,,  of  the  Prime  Gilt  Box 
of  Kirkcaldy,  27  May  1869,  21 D.  871 
(see  4  D.  1441) ;  Morison  §•  Ors,,  25 
Jan.  1862 ;  but  see  Dick  v.  Ferguson,  22 
Jan.  1758,  M.  7446;  Marjoribanks,  27 
Feb.  1822, 1  S.  855 ;  Ferguson  v.  Mar- 
joribanks, 1  April  1853, 15  D.  637;  Lind- 
say, 9  D.  1297,  &  19  Soot.  Jur.  433. 


(5)  EiBk.  3,  9,  §  14.  The  law  of 
England  on  this  matter  is,  in  so  far  as 
general  principleB  are  concerned,  very 
similar  to  our  own.  But  the  details 
are  bo  much  affected  by  the  peculiari- 
ties of  the  practice  of  the  Court  of 
Chancery,  that  it  would  serve  no  good 
purpose  to  refer  to  t&em  more  particu- 
larly in  this  place.  The  subject  is  very 
fully  treated  by  Mr  Boyle  in  his  work 
on  Charities,  p.  212  et  seq. 

(c)  Steedtnan  v.  Malcolm  Sf  Ors., 
23  June  1842,  4  D.  1441.    The  sub 
sequent  proceedings  are  narrated  m  a 
minute  in  Pet.  Morison,  26  Jan.  1862. 
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stitution  and  roles  for  the  management  of  the  Prime  Gilt  Box 
Kirkcaldy         Societj.    This  constitation  suggested,  section  1st,  that  ^  the  whole 

funds,  property,  and  effects,  heritable  and  moveable,  belon^ng  to 
the  Prime  Gilt  Box  Society  of  Kirkcaldy,  shall  be  made  over  and 
conyeyed  to,  and  remain  vested  in,  the  present  Provost  and  Bailies 
of  the  burgh  of  Kirkcaldy,  and  their  successors  in  office,  <u  trurieet 
and  fiduciaries  to  and  for  the  use  and  behoof  of  the  members  of  the 
Prime  Gilt  Box,  and  persons  entitled  to  relief  out  of  the  foiids 
thereof,  as  being  the  poor  of  the  seafaring  population  of  the  buigh 
of  Kirkcaldy."  And  after  defining  the  persons  for  whose  bdoof 
the  funds  should  be  held,  the  report  proposed,  section  9,  ^  That  the 
affairs  of  the  trust  shall  be  directed  and  managed  by  a  body  of  the 
managers.  The  Provost  and  two  Bailies  of  the  burgh  of  Kirt 
caldy,  and  also  the  Sheriff  and  Sheriff-substitute  of  the  ooun^  of 
Fife  for  the  time  being,  shall  ex  officio  be  managers.  The  other 
managers  shall  be  elected  as  follows.''  And,  section  10,  ^^  On  the 
day  of  ,  after  the  final  interlocutor  of  the  Court, 

authorizing  the  rules  of  the  trust,  the  trustees,  of  whom  two  shall 
be  a  quorum,  shall  hold  a  meeting  for  commencing  the  new  system 
of  management,  and  shall  call,  by  advertisement,  etc.,  a  meetiDg  of 
all  shipowners,  etc.,  to  be  held  on  a  day  not  sooner  than  eight  nor 
later  than  twenty-one  days  thereafter,"  to  elect  managers  of  the 
^'  Prime  Gilt  Box  "  for  the  year  ensuing. 
the^St  °'  '^^  ^^  Ordinary  (Lord  Wood)  approved  of  the  above  con- 

stitution and  rules  by  the  following  interlocutor,  dated  19  March 
1845: — ^*'The  Lord  Ordinary  approves  of  the  report  by  Mr  Jameson, 
No.  59  of  process,  and  of  the  proposed  constitution  and  rules  of 
the  Prime  Gilt  Box  of  Kirkcaldy,  contained  in  said  report,  with  the 
alterations  made  by  the  Lord  Ordinary  upon  the  tenth  and 
eighteenth  rules :  Appoints  the  same  to  be  the  constitution  and 
rules  of  the  said  Prime  Gilt  Box  in  all  time  coming;  and  directs  the 
meeting,  mentioned  in  article  tenth,  for  commencing  the  new  system 
to  be  held  within  the  Town-house  of  Kirkcaldy,  on  Tuesday,  the 
8th  day  of  April  next,  between  the  hours  of  twelve  and  two ;  and 
decerns,  and  allows  this  interlocutor  to  go  out,  and  be  extracted  ad 
interim^  By  virtue  of  this  appointment  of  trustees  and  managers 
thus  made  by  the  Court,  the  affairs  of  the  Prime  Gilt  Box  of  Kirk- 
caldy have  been  and  are  now  being  conducted. 
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A  similar  course  was  followed  by  the  Second  Division  in  the  Appointment 

,    ,  "^  of  Trusteee 

process  instituted  for  the  administration  of  the  bequest  left  by  John  for  the  Morgan 
Morgan  for  the  endowment  of  an  hospital  in  Dundee. 

The  Court,  after  applying  the  judgment  of  the  House  of  Lords, 
made  a  general  remit  to  Professor  Swinton,  who  reported  a  scheme 
for  their  consideration   (a).      By  that  scheme — (1)   A  sum  of  Scheme  of  the 
Li.73,500  was  proposed  to  be  vested  in  '^  the  Provost  of  Dundee,  the 
Sheriff  of  Forfarshire,  one  of  the  SheriffHSubstitutes  of  Forfarshire 
to  be  named  by  the  Sheriff,  the  Dean  of  Guild  of  Dundee,  and 
the  Governor  of  the  nine  incorporated  trades  of  Dundee,  all  for  the 
time  being,  as  trustees  for  the  establishment,  endowment,  and  main- 
tenance in  all  time  coming  of  an  hospital  in  Dundee,  for  the 
education,  lodging,  boarding,  and  clothing  of  a  hundred  boys,  the 
sons  of  tradesmen,  mechanics,  and  persons  of  the  working  class 
generally,  whose  parents  stand  in  need  of  assistance  to  enable  them 
to  educate  their  families,  or  who  are  orphans  in  need  of  assistance. 
Any  three  of  the  said  trustees  shall  be  a  quorum ;  and  the  hospital 
shall  be  known  and  called  by  the  name  of  the  Morgan  Hospital." 
(2)  So  much  of  the  sum  as  shoidd  not  be  required  for  the  erection 
of  the  hospital,  etc.,  "  shall  be  invested  by  the  said  trustees,  under 
the  direction  of  the  governors  of  the  hospital,  in  good  and  suiBcient 
heritable  securities,  or  in  such  other  securities  as  the  trustees  and 
governors  may,  with  the  sanction  of  the  Court,  in  either  Division 
thereof,  from^  time  to  time  approve  and  select ;  and  the  annual 
proceeds  of  all  such  investments  shall  be  applied  for  the  purposes 
of  the  hospital.      (3)  All  lands,  buildings,  and  other  heritages 
acquired  or  erected  for  the  purposes  of  the  hospital,  shall  be  vested 
in  the  said  trustees,  who  shall  be  bound  to  pay  the  expense  of 
acquiring  or  erecting  the  same.    And  the  said  trustees  shall  also  be 
at  all  times  bound,  when  required  by  the  governors,  to  execute  all 
necessary  deeds  and  writings  in  connection  with  tiie  management  of 
the  property  vested  in  them,  and,  in  particular,  all  mandates  and  other 
writings  necessary  for  the  receipt  by  the  treasurer  of  the  hospital,  to 
be  appointed  as  hereinafter  provided,  of  the  revenues  and  produce 
of  the  said  property."     (4)  The  governors  ^^  of  the  hospital  shall 
be  twenty  in  number,"  six  being  official  persons, — the  Provost  of 

(d)  Magistrates  of  Dundee  Y,  Mortis,      of   the    bequest   are    stated,    supra  ^ 
8  Feb.  1861,  23  D.  493.    The  terms      p.  425. 
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Dundee,  etc.,  and  the  other  fourteen  to  be  elected  by  the  Magistiates 
of  Dundee,  and  other  public  bodies  connected  with  the  district ;  the 
general  management  of  the  hospital  being  vested  in  the  govemoira. 
The  scheme  contains,  in  its  after  heads,  various  directions  and  roles ; 
in  particular,  a  regulation  that  '^the  governors  shall  nominate  and 
appoint  a  fit  and  proper  person  to  be  treasurer  and  clerk  to  the 
hospital,  to  hold  office  during  their  pleasure,  and  shall  require  the 
person  so  nominated  and  appointed  to  find  security  for  his  intro- 
missions to  an  extent  not  exceeding  L.1000  sterling,  and  shall  pay 
him,  as  remuneration  for  his  services,  such  an  annual  sum  as  they 
may  think  proper."  There  is  then  embodied  in  the  report  a  detailed 
scheme  of  education,  to  be  placed  under  the  direction  of  the  gover- 
nors, together  with  many  minute  regulations  as  to  the  general  man- 
agement and  internal  polity  of  the  hospital. 

Jndgmeiit  of  After  a  good  deal  of  discussion  the  Court  pnmounced,  upon  8tfa 

February  1861,  an  interlocutor,  whereby  they  "approve  of  the 
amended  scheme.  No.  82  of  process,  authenticated  of  this  date  as 
relative  hereto;  and  find  and  declare  that  said  amended  scheme  is, 
and  shall  be,  the  scheme  for  the  erection  and  endowment  of  the 
hospital  in  the  town  of  Dundee  to  be  called  in  all  time  coming  the 
Morgan  Hospital ;  and  ordain  the  said  scheme  to  be  recorded  in  the 
books  of  Council  and  Session  for  preservation  "  (a). 

Appointniflntof       The  Ejrkcaldy  and  Dundee  cases  are  examples  of  the  appoint- 
ment of  original  trustees.     The  case  of  Prestariy  noticed  in  another 
chapter  (&),  is  a  precedent  for  the  appointment  of  new  trustees 
where  the  settlor^s  nomination  has  fallen  by  non-acceptance.     In  a 
case  which  is  still  depending  in  the  First  Division,  the  application 
was  for  the  appointment  of  trustees  to  a  school  founded  by  private 
endowment ;  the  trust  having  lapsed  by  the  death  of  all  the  origi- 
nal trustees.    The  First  Division,  after  ordering  a  minute  of  debate 
as  to  the  competency  of  the  proceeding,  entertained  a  petition  for 
the  appointment  of  trustees  and  managers  to  the  school,  and  remitted 
to  Professor  Swinton  to  prepare  a  scheme  of  management  to  be 
reported  to  the  Cotut  (c). 

(a)  23  D.   495.      The  Court  also  (b)  Supra,  p.  272. 

appointed  a  diet  for  the  election  of  (c)  Pet.   Morison,  25    Jan.    1862 

trustees  and  govemors  in  terms  of  the  (not  yet  reported), 
above-mentioned  scheme. 
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Section  VEL 

besultino  interests  under  trusts  for  charitable  and 

benevolent  purposes. 

There  are  three  classes  of  persons  interested  in  a  trust — ^the 
beneficiaries  properly  so  called,  the  trustees,  and  the  heirs  of  the 
truster.  We  have  hitherto  been  dealing  almost  exclusively  \nth 
the  interest  of  the  first  of  these  classes ;  it  will  be  necessary,  how- 
ever, also  to  refer  very  shortly  to  the  interests  of  the  other  two. 

Inregardtothe^nute^,  the  general  rule  is,  that  where  a  bequest  whethera 
is  made  to  them  and  to  their  successors  in  office,  such  bequest  will  ^£|^^^n 
be  held  to  be  in  trust,  and  not  beneficial  to  themselves,  unless  ex-  |!^^7t^^ 
press  words  or  plain  implication  show  an  opposite  intention  (a).  ^^^^^'^^^ 
An  illustration  of  the  circumstances  in  which  an  interest,  accord- 
ingly, does  result  in  favour  of  the  trustees  personally,  is  furnished 
by  the  case  of  Burnett  v.  Kin^s  College  of  Aberdeen  (b).  Sir 
Thomas  Burnett,  the  founder,  mortified  certain  lands  in  favour  of 
the  College,  and  ^^provydit  thrie  burseris  of  philosophic  to  be 
educat,  brocht  up,  and  maintenit,  every  ane  of  thame  for  the 
space  of  four  zeiris,  at  the  said  Eongis  Colledge  of  Auld  Aberdeen, 
according  to  the  maner,  measour,  and  qualitie,  and  as  the  rest  of 
the  burseris  of  philosophic  presentlie  in  the  said  Colledge  alreddie 
foundit  are  educat  and  entertenit.''  Sir  Thomas  reserved  the 
patronage  of  the  bursaries  to  himself  and  his  successors,  and  declared 
that  if  the  College  should  at  any  time  refuse  to  receive  his  presentees, 
the  mortified  lands  should  return  to  him.  At  the  date  of  the  deed, 
1648,  the  rents  of  the  lands  were  not  sufficient  for  the  support  and 
education  of  the  three  bursars,  but  the  College  supplied  the  defi- 
ciency out  of  their  own  funds.  In  course  of  time,  however,  the 
rents  increased  so  as  to  leave  a  large  surplus ;  and  the  question  came 
to  be,  whether  the  College  was  entitled  to  retain  this  surplus  for  its 
own  purposes,  or  was  obliged  to  expend  the  whole  upon  the  bursars. 
The  Cotut  of  Session  decided  against  the  College.  Lords  Fullerton 
and  Jeffrey,  who  concurred  in  the  judgment,  both  said  (c),  that  a 

(a)  Black's  TrusUes  ▼.  MUler,  23      Aberdeen,  23  Feb.  1844,  6  D.  731 ;  re- 
Feb.  1886, 14  S.  555,  &  2  S.  &  M'L.  866.      veraed  28  Aug.  1846,  5  BeU,  409. 
(6)  Burnett    v.    King's  CoUege   of         (c)  6  D.  750  &  752. 
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conveyance  was  not  to  be  presumed  to  be  a  beneficial  one  in  favour 
of  the  trustees  themselves,  unless  there  was  a  balance  left  undis- 
posed of  by  the  trust  deed ;  but  that,  if  there  were  such  balance, 
then  any  subsequent  balance  would  go  to  the  trustees  themselves. 
They  were  of  opinion,  however,  that  the  principle  did  not  apply  in 
the  present  case,  seeing  that  in  1648  the  rents  were  insuffid^it  to 
maintain  the  three  bursars.  The  House  of  Lords  reversed  this 
judgment,  and  held  that,  after  maintaining  the  bursars,  according  to 
the  manner,  measure,  and  quality  of  the  other  bursars  within  it,  the 
CoUege  was  entitled  to  retain  the  surplus.  The  Lord  Chancdkr 
Eztentof  TroB-  Cottenham  said  (a),  the  donee  under  a  trust  will  set  the  benefit  of 

tee's  resulting  ^  '^  ^ 

Interest  defined  any  increase  of  the  fund,  ^'  1st,  if  the  gift  be  to  the  donee,  subject 
tenbam.  to  certain  payments  to  others  (b) ;  2d,  if  the  gift  be  upon  conditicii 

of  making  certain  payments,  subject  to  forfeiture  upon  non-per- 
formance of  the  condition  (c) ;  or  3d,  if  the  donee  might  be  a  loser 
by  the  insufficieney  of  the  fund,  which,  indeed,  is  consequential 
upon  the  last"  (d).  His  Lordship  held  that  all  these  elements 
combined  in  the  present  case  to  give  the  increase  in  the  fund  to  the 
trust  donee,  to  wit,  the  College.  In  delivering-  judgment,  Lord 
Cottenham  was  at  great  pains  to  show  that  there  was  no  adverse 


(a)  5  BeU,  431. 

(b)  Attorney-General  v.  Fishmongers' 
Co.,  6  My.  &  Or.  11,  16 ;  Attorney- 
Cfeneral  v.  Smythies,  2  Ruas.  &  Mj. 
717,  2  L.  J.  Ch.  58.  The  corporation 
oonsiBted  of  one  warden  and  five  poor 
brotherB ;  and  it  was  directed  that  out 
of  the  rents  L.2, 128.  should  be  paid  to 
each  poor  brother,  and  that  the  re- 
mainder should  be  applied  to  support 
the  warden  and  poor  of  the  hospital, 
and  for  repairs.  The  value  of  the  pro- 
perty had  greatly  increased  when  the 
information  was  filed.  However,  Lord 
Brougham,  Ch.,  reversing  the  decision 
of  Sir  John  Leach,  held  that  no  more 
could  be  given  to  the  charity  than  five 
sums  of  528.,  and  that  the  warden  was 
entitled  to  the  surplus.  ^^  If,"  said  his 
Lordship,  "  I  give  a  fund  entirely  to 
one  body,  subject  to  certain  payments 
to  other  parties,  these  can  only  take 
what  18  given  as  a  charge,  and  the  sur- 


plus must  go  to  the  donee  of  the  fond, 
unless  there  be  circumstances  deaziy 
indicating  a  contrary  intention  (2  L. 
J.  Ch.  64). 

(c)  Attorney-General  v.  Cordwainen^ 
Co.,  8  My  &  K.  535,  deddedby  Sir  John 
Leach,  where  property  was  devised  to 
a  corporation  to  pay  certain  charitable 
bequests  out  of  the  rents,  with  a  des- 
tination over  to  testator's  brother  in 
case  the  corporation  should  n^lect  to 
perform  his  wilL  His  Honour  ob- 
served, '^  This  is  a  gift  upon  condition, 
and  not  merely  a  trust ;  the  condition 
of  forfeiture  proves  the  intention  to 
give  a  benefit;  the  imposition  of  a 
penalty  for  non-performance  of  a  con- 
dition, implies  a  benefit  if  the  condition 
be  performed." 

(d)  Attorney-General  v.  Corporation 
of  Bristol,  2  Jac.  &  W.  320 ;  Thet/ord 
School  case,  8  Co.  Rep.  180. 
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precedent  in  Scotland ;  though^  from  the  tone  of  his  remarks,  it  is 

very  douhtfol  whether,  had  he  found  one,  he  would  have  allowed 

it  to  stand  in  the  way  of  his  design  of  reconciling  the  principles 

and  practice  ^^in  the  two  jurisdictions."     In  particular,  he  dealt 

with  the  case  of  the  Perth  Hospiiai  (^),  and  pointed  out  that  that  Distinction 

authority  was  not  against  his  view,  because  there  truly  there  was  no  Trust  of  the 

ontiro  Sul)i6ct 

^'  limit  of  the  expenditure  to  be  bestowed  upon  the  first  object  of  and  a  Burden. 

the  gift/'     So  far  as  the  judgment  itself  went,  his  Lordship  was 

quite  correct ;  but  he  does  not  appear  to  hare  remarked  that,  in  the 

ohiter  dicta  of  the  judges  who  took  part  in  it,  this  view  very  clearly 

appears,  that  had  there  been  any  reversion,  in  their  opinion  it  would 

not  haye  gone  to  the  trust  donee  of  the  hospital,  but  to  the  heir  of 

the  donor  or  patron.  This  oversight  on  the  part  of  Lord  Cottenham 

must  deprive  his  judgment  of  the  full  value  which  otherwise  it 

would  have  had  (&). 

There  is  a  very  old  case  (c\  in  which  a  testator  left  4000  merks  Besuiting 

J  \  ^^  ^  Interest  of  the 

to  build  a  bridge  over  the  Blackadder.  The  executor  built  one  for  SetUor's  Heir. 
1000  merks ;  but  the  Court  held  that  he  ought  to  have  '^  waired  " 
the  whole  sum  on  the  bridge,  and  therefore,  on  a  sort  of  cy-prh 
principle,  ordained  him  to  expend  the  balance  on  another  bridge. 
Here,  accordingly,  though  there  was  actually  an  undisposed  of 
balance,  no  interest  was  held  to  result  in  favour  of  the  truster^s  heir ; 
the  true  ratio  decidendi^  however,  doubtless  being  that  the  executor^s 
conduct  was  a  fraud  on  the  trust. 

The  heif^s  resulting  right  may  either  be  to  the  whole  estate,  or 
to  a  surplus.    Li  BlacJ^s  Trs.  v.  Miller^  to  which  reference  has  so 

(a)  Managers  of  Perth  Hospital  v.  settlor  or  personss  predilecta^  and  the 

The  Patrons^  1795,  Bell's  FoL  Ga.  178.  disposition  is  not  expressly  qualified 

(5)  We  may  add,  that  we  entertain  by  words  of  trust,  but  may  fairly  be 

a  strong  opinion  that  the  doctrine  of  construed  (on  the  principles  explained 

a  resulting  beneficial  interest  in  the  by  Lord  Cottenham)  as  an  absolute 

trost  disponee  is  only  maintainable  in  and  beneficial  disposition,  subject  to 

the    following    cases  ; — ^namely,    (1)  the  burden  of  the  charitable  bequest; 

where  the  disponees  are  the  represen-  and  (3)  where  from  the  antiquity  of 

tatives  of  a  public  institution,  such  as  the  endowment  it   is  impossible  to 

a  college  or  a  municipal  corporation,  ascertain  the  parties  who,  as  heirs  of 

and  the  surplus  is  sought  to  be  applied  the  settlor,  would  be  entitled  to  the 

not  to  their  individual  benefit,  but  to  resulting  interest  in  preference  to  the 

the  general  purposes  of  the  institution,  trustees. 

as  distinguished  from  the  special  object  (c)  Commissioners  of  Berwickshire 

of  the  bequest;   and  (2)  where  the  v.  Cratr,  1678,  M.  1351. 
disponees  are  either  relatives  of  the 
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Trust  is  rnnde 
conditional  on 
the  TroBtee'e 
aooeptanoe. 


Where  the  pur- 
poeee  do  not 
exhaust  the 
Estate. 


often  been  made^  Lord  Brongham  said  (a\  ^'  If  a  tmstee  dies  or 
ref  iLses  the  trust,  where  it  ia  quite  clear  that  the  intention  of  the  tes- 
tator was  that,  in  that  event,  the  heir  shall  take  the  estate  discharged 
of  any  trusty  the  Court  would  not  be  fulfilling  the  intention  of  the 
maker  of  the  deed,  but  acting  contrary  to  his  intention,  if  it  supplied 
a  trustee  in  that  case ;  that  is  the  very  event  provided  for  in  which 
it  was  to  go  over,  and  the  trust  to  cease."    Again,  in  Wl/euKs  Trs. 
V.  Gibson  4r  Ors.  (6),  a  testator  conveyed  his  whole  property  in 
favour  of  trustees,  the  free  annual  proceeds  thereof  to  be  employed 
'^  solely  for  the  use  of  the  poor  of  the  Episcopal  communion  of 
Scotland*"    The  annual  appropriation  contemplated  by  the  trust 
deed  amounted  to  L.350,  which  was  to  be  divided  according^  to 
certain  rates,  specified  with  great  particularity,  among  140  poor 
persons.    The  Court,  while  holding  that  the  trust  deed  excluded  the 
heir-at-law  and  next  of  kin  for  the  time,  reserved  to  them  any 
eventual  interest  which  might  arise,  in  case  the  purposes  of  the  trust 
should  at  any  time  become  wholly  or  partially  impracticable.     The 
judges  were  also  of  opinion  that  the  truster^s  directions  as  to  the 
appropriation  of  the  annual  proceeds  to  a  certain  number  of  perscms, 
and  at  certain  rates,  were  to  be  taken  as  demonstrative  only,  and  not 
as  taxative ;  and  therefore  that  any  surplus  revenue  might  be  em- 
ployed in  adding  to  the  number  of  persons,  or  increasing  to  a  reason- 
able extent  the  sums  to  be  paid,  or  even  in  forming  a  reserve  fund 
for  supplying  deficiencies  in  future  years,  or  defraying  the  expenses 
of  necessary  repairs,  but  ^^  without  prejudice,  nevertheless,  to  any 
question  which  might  arise  by  the  possible  emergence  of  any  great 
excess  of  the  funds  beyond  what  can  fairly  be  required,  under  the 
most  liberal  construction,  for  fully  satisfying  all  the  declared  objects 
of  the  trust."    In  giving  his  opinion.  Lord  Moncrei£F  said  (c) : — 
'^  Within  moderate  bounds,  there  may  be  a  discretion  to  increase  the 
sums,  or  to  reserve  the  surplus  for  repairs  and  future  deficiencies  ; 
but  if  it  came  to  an  excess,  as  if  there  were  no  claims,  or  so  few  as 
to  make  the  shares  far  beyond  the  fair  object,  or  the  reserved  funds 
were  to  be  beyond  any  fair  necessity,  I  should  have  great  doubt 
whether  the  heirs-at-law  would  not  have  an  interest." 


(o)  Black's  Trs.  ▼.  MUler,  2  S.  & 
M'L.  890.  See  Managers  of  Perth 
Hospital  ▼.  The  Patrons^  supra. 


(6)  APLeish's  Trs,  v.  Gibson  j-  Ors,, 
25  May  1841,  8  D.  914. 
(c)  3  D.  926. 
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In  the  Morgan  case,  where  the  sahject  of  the  bequest  was  a  Beeniting 

,    ,  ,     ,  Interest  where 

moveable  f  nnd,  a  clear  opinion  was  intimated  by  the  law  lords,  to  the  amount  of 

the  Seoneet  is 

the  effect  that  the  surplus  estate,  after  a  fair  and  liberal  provision  not  specified. 
had  been  made  for  the  objects  of  the  charity,  belonged  to  the  trus- 
ter's next  of  kin  (a).  In  accordance  with  these  opinions,  and  no 
opposition  having  been  offered,  the  Court  of  Session,  after  providing 
for  the  building  and  endowment  of  an  hospital  at  a  cost  of 
Lf. 73,500  (&),  preferred  the  next  of  kin  to  the  balance  of  the  fund  in 
medio. 

There  can  be  no  doubt,  of  course,  that  if  the  settlement  fails  i^F^ 
altogether,  either  in  consequence  of  vagueness,  or  because  the  object 
is  unattainable,  the  estate  wiU  result  to  the  heir-at-law  as  intes- 
tacy (c). 

The  fair  import  of  the  decisions  would  therefore  seem  to  be : —  import  of  the 
1.  Where  there  is  a  conveyance  to  trustees  on  the  condition  of 
their  making  certain  payments  to  the  beneficiaries,  and  the  proceeds 
of  the  trust  estate  increase  beyond  the  amount  of  these  payments,  the 
surplus  will  go  to  the  trustees  themselves  (d).  Wherever,  in  fact, 
there  is  a  bargain  or  agreement— for  so  Lord  Cottenham  put  in  the 
case  of  the  Burnett  bursaries  (e) — ^between  the  truster  and  the 


(a)  Mag,  ofDundu  ▼.  Morris.  See 
Lord  Wenaleydale's  opmion,  8  M^Q. 
175,  and  the  judgment  of  the  House, 
which  declared  that  the  will  was  a  be- 
quest of  80  much  of  the  personal  estate 
as  was  necessary  to  provide  an  hospital 
for  100  boys.  In  this  case,  as  there 
was  no  testamentary  appointment  of 
tmstees,  no  doubt  could  arise  as  to  who 
was  entitled  to  the  surplus. 

(6)  8  Feb.  1861, 28  D.  498. 

(c)  Manon  ▼.  Skinner,  6  Mar.  1844, 
16  Jur.  422.  To  this  principle  we 
may  refer  Lord  Jenriswoode's  recent 
decision  in  the  case  of  Duff*8  Trs,  v. 
The  Lord  Mayor  of  London  ff  Ors. 
The  legacy  was  in  the  following  terms : 
*'  I  bequeath  to  the  Sodeties  of  Scrip- 
ture Headers  in  the  following  towns 
(9  towns  named)  the  interest  of  my 
Peninsular  East  India  RaUway  funds, 
to  be  equally  annually  divided  amongst 
them."     Claims  having  been  lodged 


for  four  sodeties,  the  Lord  Ordinary 
found  each  of  them  entitled  only  to  a 
one-ninth  share  of  the  specific  legacy, 
and  preferred  the  residuary  legatee  for 
the  balance.  The  judgment  was  rested 
on  the  ground,  that  as  the  money  was 
left  to  these  sodeties  in  equal  iJiares, 
there  was  no  room  for  the  operation  of 
the  jt»  accreecendi.  Had  the  wording 
of  the  bequest  been  dilPerent,  a  question 
of  novelty  would  have  arisen,  namdy, 
whether,  in  the  case  of  a  joint  bequest 
to  several  parties,  some  of  whom  are 
imaginary,  the  real  legatees  can  claim 
the  shares  of  the  imaginary  lega- 
tees, for  the  same  reason  that  they 
wotdd  be  entitled  to  daim  the  shares 
of  real  legatees  whose  existence  had 
terminated  before  the  death  of  the 
testator?  (Judgment  final,  18  Mar. 
1862,  24  D.  667.) 

(d)  But  see  note,  p.  469,  eupra. 

(e)  6  Bell,  481. 


r 
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tmsteesy  bj  which,  in  one  event,  the  trustees  may  saSer  loss,  if  the 
value  of  the  trust  estate  increases,  they,  on  the  other  hand,  receive 
the  benefit  of  the  increase. 

2.  Where  the  truster  appoints  trustees,  and,  without  entering 
into  any  agreement  with  them,  simply  directs  certain  payments  to 
be  made  by  them,  if  there  comes  to  be  a  considerable  surplns^  it  wiD 
go  to  the  heir8-«t->law  of  the  truster. 

3.  If  the  trust  purposes  become  impracticable,  wholly  or  partially, 
a  trust  wiU  result  in  favour  of  the  trustei^s  heirs-«t-law. 

In  England,  the  leading  case  on  this  subject  is  Lord  Eldon's 
celebrated  judgment  in  The  AUomey-General  v.   The  Mayor  of 
Bristol  (a).    Mr  Lewin  summarises  the  results  of  that  deciaon,  as 
well  as  those  preceding  and  following  it,  with  admirable  deamesE^ 
thus  (b)  : — ^  It  may  be  noticed  that  settlements  to  charitable  pui^ 
poses  are  an  exception  from  the  law  of  resulting  trusts ;  for  upop 
the  construction  of  instruments  of  this  kind,  the  Court  has  adopted 
the  following  rules : — 1.  Where  a  person  makes  a  valid  gift,  whether 
by  deed  or  will,  and  expresses  a  general  intention  of  charily,  but 
either  particularizes  no  objects  (c),  or  such  as  do  not  exhaust  the 
proceeds  (d)j  the  Court  will  not  suffer  the  property  in  the  first  case, 
or  the  surplus  in  the  second,  to  result  to  the  settlor  or  his  represen- 
tatives, but  will  take  upon  itself  to  execute  the  general  intention, 
by  declaring  the  particular  purposes  to  which  the  fund  shall  be 
applied.    2.  Where  a  person  settles  lands,  or  the  rents  and  profits  of 
lands,  to  purposes  which  at  the  time  exhaust  the  whole  proceeds,  but, 
in  consequence  of  an  increase  in  the  value  of  the  estate,  an  excess 
of  income  subsequently  arises,  the  Court  will  order  the  surplus, 
instead  of  resulting,  to  be  applied  in  the  same  or  a  similar  manner 
with  the  original  amount  (e).    3.  But  even  in  the  case  of  charity. 


(a)    Attomey-Cfen.    v.    Mayor   of 
Bristol,  2  Jacob  &  Walker,  294. 
(&)  Lewin,  124. 

(c)  Attomey-Creneral  v.  Herrick, 
Amb.  712. 

(d)  Attomey-Oeneral  v.  Haherdask- 
enf  Company,  4  B.  C.  C.  102,  and 
2  Vea.  jun.  1  ;  Attorney-General  r. 
MinskuU,  4  Ves.  11 ;  Attorney-General 
y.  Arnold,  Shower's  P.  G.  22 ;  and  see 
Attorney-Generals,  Sparks,  Amb.  201 ; 


and  Lord  Eldon's  observations  in 
Attorney-General  ▼.  Mayor  of  Bristol, 
2  Jac.  &  W.  819. 

(e)  Inhabitants  ofEUkam  y.  War- 
reyn,  Dnke,  67 ;  StOton  Colefeld  caae, 
second  resolution,  id.  68 ;  Hyndmwv. 
Morpeth  Corporation,  id.  69 ;  Thetford 
School  case,  8  Coke,  130  6.  (Vol.  IV. 
401)  ;  Attorney-General  v.  Johnson, 
Amb.  190;  Kensington  Hastings  cam, 
Dnke,  71 ;  Attorney-General y.  Mayor 
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if  the  settlor  do  not  give  the  land,  or  the  whole  rents  of  the  land, 
bnt,  noticing  the  property  to  be  of  a  certain  valne,  appropriate  part 
only  to  the  charity,  the  residue  will  then,  according  to  the  drcmn- 
stances  of  the  case,  either  result  to  the  heir-at-law  (a),  or  belong  to 
the  donee  of  the  property  subject  to  the  charge,  if  the  latter  be  (as 
in  the  case  of  a  charitable  corporation)  itself  an  object  of  charily"  (b). 
Mr  Lewin  then  goes  on  to  observe  that  the  law  was  settled  at  a 
time  when  the  doctrine  of  resulting  trusts  was  imperfectly  under- 
stood, and  that  there  is  little  doubt,  were  the  subject  still  open,  the 
Court  would  in  the  general  case  hold  a  trust  to  result  (c). 


Section  VIII. 


QUESTIONS  AS  TO  CHURCH  PROPERTY. 


We  have  thought  it  best  to  treat  of  these  cases  of  disputes  in 
regard  to  the  property  of  churches,  when  the  congregations  worship- 
ping in  them  have  become  divided,  in  a  separate  section,  because, 
while  they  undoubtedly  come  with  perfect  propriety  under  the 
general  head  of  Private  Trusts  in  Perpetuity,  it  is  not  easy  to  class 
them  under  any  of  the  subdivisions  of  that  subject  which  we  have 
already  considered.  The  decisions  are  not  very  numerous,  but  they 
exhibit  a  considerable  amount  of  fluctuation  of  opinion  in  the  Court 


of  Coventry^  2  Vem.  897,  reyersed  in 
H.  of  L.,  7  B.  P.  C.  236  (see  the  fore- 
going cases  commented  npon  by  Lord 
Eldon  in  Attomey'General  v.  Mayor 
of  Bristol,  2  J.  &  W.  816)  ;  Attorney- 
General  v.  Coopers*  Company,  19  Ves. 
189,  per  Lord  Eldon ;  Attorney-Gen- 
eral V.  Wilson,  8  M.  &  E.  862 ;  Lord 
V.  London  City,  Mob.  99  ;  Attorney- 
General  y.  Master  of  Cathirine  Hall, 
Cambridge,  Jac.881 ;  Attorney-General 
▼.  Beverley,  6  H.  L.  Gases,  810 ;  Attor- 
ney-General V.  Drapers*  Co.,  2  Beav. 
508«  4  Beav.  67;  Attorney-General 
Y.  Ckrisfs  Hospital,  lb.  78  ;  Attorney- 
General  V.  Merchants  Venturers^  So- 
ciety, 5  Beav.  888;  Attorney-General 
T.   Corporation  of  Soitth  MoUon,  14 


Beav.  857  ;  Attorney-General  v.  Caius 
College,  2  Keen,  150 ;  and  see  Attor- 
ney-General V.  Smythies,  2  R.  &  M. 
717  ]  Attomey-GeneralT,  Drapert^  Co,, 
6  Beav.  882. 

(a)  See  Attorney- General  v.  Mayor 
of  Bristol,  2  J.  &  W.  808. 

(b)  Attorney-General  v.  Beverley,  6 
H.  L.  Caaes,  810 ;  Attorney-General  v. 
South  MoUon,  5  H.  L.  Gases,  1 ;  Attor- 
ney-General V.  Trinity  College,  24 
Beav.  888  ;  Attorney-General  v.  Dean 
of  Windsor,  24  Beav.  679  ;  affirmed  in 
H.  of  L.,  6  Jur.  N.  S.  888. 

(c)  See  Lord  Brongham's  observa- 
tions in  Attorney-General  v.  Smythies, 
noticed  supra,  2  L.  J.  Gh.  58. 
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Deed  of  Inveft- 
tituremay 
proyide  for 
the  event  of  a 
Sohiem. 


Congregation 
has  a  tifle  to 


sn& 


At  one  time 
the  Court 
woold  only 
recognise  the 
Majority. 


Property  after- 
waxds  given  to 
those  who  ad- 
hered to  the 
Ecolesiastical 
Superiors. 


as  to  the  principles  which  should  guide  it  in  ascertaining  the  rights 

of  the  contending  parties.  These  principles  are  now,  however, 
settled,  and  are  in  themselves  simple  enough ;  though  their  applica- 
tion to  particular  cases  involves  the  Court  in  probably  the  most 
di£Scult  and  perplexing  investigations  which  ever  devolve  upon  it. 

It  may  be  premised,  that  where  the  titles  to  the  church  ezpresslv 
provide  that  it  shall  be  held  by  the  trustees  for  behoof  of  the  gene- 
ral governing  body  of  the  particular  sect,  or  where  they  expressly 
provide  for  the  case  of  schism  by  declaring,  for  instance,  that  in 
such  an  event  the  property  shall  belong  to  the  majority  of  the  con- 
gregation, there  can  be  but  little  difficulty  as  to  the  rights  of  parties 
should  a  schism  take  place.  The  situation  of  matters  with  which  we 
are  now  about  to  deal,  is  where,  by  the  titles,  the  property  is  held  as 
a  trust  for  the  congregation  and  its  members,  without  any  provisicHi 
for  the  case  of  a  schism. 

In  the  earliest  reported  case,  commonly  known  as  Gibb^s 
case  (a),  where  a  Secession  congregation  split  among  themselves, 
and  the  new  trustees  elected  by  the  majority  sued  the  pTigrii^g 
trustees,  who  adhered  to  the  minority,  to  denude  in  their  favour,  the 
Court,  altering  the  judgment  of  Lord  Elchies,  refused  to  sustain 
the  action,  on  the  ground  that  the  pursuer^s  ^'  constituents  were  no 
legal  congregation."  The  Court,  however,  soon  adopted  more  tole- 
rant notions,  and  there  is  no  other  case  in  which  the  title  of  a  Dis- 
senting congregation  to  sue  or  be  sued  has  been  disputed* 

At  first,  when  these  questions  came  before  the  Court,  the  prin- 
ciple on  which  they  solved  them  was  by  asking  which  party  was  in  the 
majority;  they  then  found  that  party  entitled  to  the  trust  property, 
without  any  regard  being  paid  to  the  consideration,  whether  they 
adhered  to  the  original  opinions  of  the  congregation,  or  to  those  of 
the  sect  with  which  it  was  connected  (&). 

In  1803  occurred  the  case  of  CratgdalUe,  arising  out  of  the  dis- 
sensions among  the  Burgher  Seceders.  Davidson,  Craigdallie,  and 
other  members  of  the  congregation  of  the  Associate  Synod  in  Perth, 
sided  with  the  minority  of  the  Synod;  but  in  respect  they  composed 


(a)  Bryson  ▼.  WUson  ^  Bain^  1751, 
Elchies,  voce  Title  to  PuiBae,  No.  1. 

(&)  Wibon  V.  Johsan,  18  Dec.  1771, 
M.  14555 ;  Allan  ▼.  M'Crae,  25  May 
1791,  M.   14588,  and  Bell's  Octavo 


Gases,  588 ;  Dunn  ▼.  Brunttm^  18  May, 
1801,  M.  ''  Society,"  No.  8  (and  csaeB 
of  Auchinchss  v.  Blacky  7  Mar.  1791 ; 
and  Smith  v.  Kyd,  26  May  1797,  there 
noticed). 
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sy  of  the  Perth  congregation,  they  claimed  possession  of 
X    Aikman  and  his  party,  on  the  other  hand,  who  adhered 
majority  of  the  Synod,  maintained  that  they  were  entitled  to 
tu      .japel,  because  they  had  remained  faithful  to  the  principles  and 
communion  of  the  founders.    The  larger  party  at  first  left  the 
chapel;  but  very  soon  presented  a  petition  to  the  Sheriff,  praying 
him  to  reinstate  them  in  it.     The  Sheriff  directed  that  the  one 
party  should  have  access  to  the  church  in  the  forenoon  and  the 
other  in  the  afternoon,  and  that  they  should  not  disturb  each  other 
in  their  devotions.     The  question,  however,  was  soon  raised  before 
the  Court  of  Session,  each  party  bringing  an  action  against  the 
other  to  have  him  turned  out.    When  the  case  was  first  debated,  the 
Court  held  (a),  in  conformity  with  former  judgments,  that  where 
there  is  a  schism,  the  property  belongs  to  the  majority  in  point  of 
interest.  Aikman's  party  having  reclaimed,  the  Court  altered  their 
judgment,  and  held  (b)  that  in  such  circumstances  the  property 
belongs  to  those  who  adhere  to  the  ecclesiastical  superior  or  com- 
mimity  as  at  the  date  of  the  creation  of  the  trust.   To  this  second  in- 
terlocutor their  Lordships  finally,  though  with  difficulty,  adhered  (c). 

The  case  was  then  appealed  to  the  House  of  Lords,  who  remitted  True  principle 

,  ,  laid  down  by 

it  for  further  argument.  In  moving  the  remit.  Lord  Chancellor  Lord  Eidon. 
Eldon  said  (d),  "  It  was  true  the  Court  could  not  take  notice  of 
religious  opinions  with  a  view  to  decide  whether  they  were  right  or 
wrong,  but  it  might  notice  them  as  facts  pointing  out  the  ownership 
of  property.  With  respect  to  the  doctrine  of  the  English  law  on 
the  subject,  if  property  was  given  m  trust  for  A.  B.  C,  etc.,  form- 
ing  a  congregation  for  reUgious  worship,  if  the  instrmnent  provided 
for  the  case  of  a  schism,  then  the  Court  would  act  upon  it ;  but  if 
there  wa^  no  such  provision  in  the  instrument,  and  the  congrega- 
tion happened  to  divide,  he  did  not  find  that  the  law  of  England 
would  execute  the  trust  for  a  religious  society,  at  the  expense  of  a 
forfeiture  of  their  property  by  the  cestui  que  trusts^  for  adhering  to 
the  opinions  and  principles  in  which  the  congregation  had  originally 
united.  He  found  no  case  which  authorized  him  to  say  that  the  Minority  ad- 
Court  would  enforce  such  a  trust,  not  for  those  who  adhered  to  the  original  prin- 
ciples may 

oust  the  go- 
(a)  Davidson  j-  Others  v.  Aikman  ^         (c)  27  Nov.  1805,  M.  14584.  veming  body 

Others,  16  Nov.  1803,  M.  14692.  (d)  1  Dow,  16.  deviali^g^i 

(6)  1  Nor.  1804,  M.  14693. 
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t^oM  prin-        original  principles  of  the  society,  but  merely  with  a  reference  to 
the  majority ;  and  mach  less,  if  those  who  changed  their  opinions, 
instead  of  being  a  majority,  did  not  form  one  in  ten  of  those  who 
had  originally  contributed ;  which  was  the  principle  here.     He  had 
met  with  no  case  that  would  enable  him  to  say  that  the  adherents 
to  the  original  opinions  shonld,  under  such  circumstances,  for  thst 
adherence  forfeit  their  rights."     The  case  accordingly  went  back  to 
the  Court  of  Session,  who  found  that  they  cotdd  not  discover  that 
the  defenders,  Ailrmnn  and  others,  had  deviated  from  the  original 
principles  of  the  congregation,  and  therefore  sustained  their  ri^t 
to  the  chapel,  whilst  they  debarred  from  using  it  the  pursuers,  who 
held  the  same  views.     In  their  interlocutor,  they  (a)  ^^  find  thattbe 
pursuers,  James  CraigdalUe  and  others,  have  failed  to  condescend 
upon  any  acts  done  or  opinions  professed  by  the  Associate  Synod, 
or  by  the  defenders,  Jedediah  Aikman  and  others,  from  which  this 
Court,  so  far  as  they  are  capable  of  understanding  the  subject,  can 
infer,  much  less  find,  that  the  said  defenders  have  deviated  from 
the  original  principles  and  standards  of  the  Associate  Presbytery  and 
Synod."     This  was  affirmed  by  Lord  Eldon  in  a  very  characteristic 
judgment,  in  which,  speaking  of  the  judgment  appealed  from,  he 
says  (b)j  ^^The   Court   pronounced  an  interlocutor,  in   virhich  it 
describes  the  utter  impossibility  of  seeing  anything  like  what  was 
intelligible  in  the  proceeding;  and  I  do  not  know  how  this  House  is 
to  relieve  the  parties  from  the  consequence.    The  Court  of  Session 
in  Scotland  were  full  as  likely  to  know  what  were  the  principles  and 
standards  of  the  Associate  Presbytery  and  Synod  of  Scotland  as 
any  of  your  Lordships ;  and  are  as  well,  if  not  better  than  yonr 
Lordships,  able  to  decide  whether  any  acts  done  or  opinions  pro- 
fessed by  the  defenders,  Jedediah  Aikman  and  others,  were  opinions 
and  facts  which  were  a  deviation  on  the  part  of  the  defenders  from 
the  principles  and  standards  of  the  Associate  Presbytery  and  Synod. 
If  they  were  obliged  to  qualify  the  finding,  as  they  do,  intimating 
that  they  doubt  whether  they  understood  the  subject  at  all,  under 
the  words,  ^  as  far  as  they  are  capable  of  understanding  the  subject,' 
I  hope  I  may  be  permitted,  without  offence  to  you,  to  say  that  there 
may  be  some  doubt  whether  we  understand  the  subject,  not  only 
because  the  Court  of  Session  was  much  more  likely  to  understand 

(a)  2  Bligh,  637.  (b)  2  Bligh,  642. 
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the  matter  than  we  are,  but  because  I  have  had  the  mortification,  I 
know  not  how  many  times  over,  to  endeavour  myself  to  understand 
what  these  principles  were,  and  whether  they  have  or  have  not 
deviated  from  them,  and  I  have  made  the  attempt  to  understand 
it;  but  I  find  it,  at  least  on  my  part,  to  be  quite  hopeless.  .  .  .  All 
I  can  say  upon  the  subject  is,  that  after  racking  my  mind  again  and 
again  upon  the  subject,  I  really  do  not  know  what  to  make  of  it." 

At  the  close  of  his  speech.  Lord  Elkion  expressed  a  further  doubt 
as  to  whether  it  was  necessary  or  proper  to  debar  the  Craigdallie 
party  from  the  use  of  the  chapel;  in  fact,  whether  the  original 
judgment  of  the  Sheriff  was  not  the  right  one  after  all;  and  he  took 
time  to  consider  what  he  should  do.  But  ultimately  he  proposed  a 
simple  affirmance  of  the  interlocutor  of  the  Court  of  Session  in  all 
its  parts  (a). 

In  the  interval  between  the  first  decision  of  the  Court  of  Session  ^^•^^  ^^ 

sequent  to 

and  the  ultimate  judgment  of  the  House  of  Lords  in  Craigdallie* s  9^^*^^**  ^* 
case,  occurred  the  cases  of  Bulloch  (ft),  and  iflnh/re  v.  MrCrie  (c); 
but  of  course  it  is  unnecessary  to  consider  them.  In  1823  the  case 
of  Craig  v.  Mocker sy  (d)  was  decided;  but  the  judgment  went 
entirely  on  the  special  terms  of  the  lease,  and  so  does  not  affect  the 
general  doctrine  as  laid  down  by  Lord  Eldon,  which  was  expressly 
recognised  in  Galbraithy.  Smith  («),  Craigie  v.  Marshall  (^f ),  and 
Couper  V.  Bum  (g).  It  has,  however,  been  held,  that  if  all  parties 
agree  or  fail  tempestivS  to  object  to  the  church  being  occupied  by  a 
portion  of  the  congregation  who  have  departed  from  its  original 
principles,  subsequent  dissent  to  the  effect  of  carrying  off  the  build- 
ings will  be  precluded ;  for,  s<ud  Lord  Campbell,  in  moving  the 
affirmance  of  the  judgment  of  the  Court  of  Session  in  Caimcross  v. 
Meek  (A),  "  First,  the  maxim  will  apply,  *  Volenti  rum  fit  injuria  /  and 
secondly,  the  doctrine,  that  if  a  man,  either  by  words  or  by  conduct, 
has  intimated  that  he  consents  to  such  proceedings,  and  that  he  will 

(a)  2  Bligh,  544.  (e)  Galhraith    v.    Smith,  10    Mar. 

(b)  Btdloch  ▼.  SnUih,  81  Jan.  1809,      1837,  15  S.  808. 

F.  C.  (/)    Craigie  ▼.  Marshall,  25  Jan. 

(c)  Mlntyre  v.  M'Crie,  24  Feb.      1850, 12  D.  523. 

1809,  F.  C.  (g)  Couper  ▼.   Bum,  2  Dec.  1859, 

(d)  Craig  ▼.  Machersy,  18  Feb.  1823,      22  D.  120. 

2S.  224.  (7«)  Caimcro98  v.   Meek,  28    May 

1858,  20  D.  995. 
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offer  no  opposition,  although  it  could  not  have  been  lawfully  done 
without  his  consent,  yet  he  cannot  afterwards  question  their  l^ality 
to  the  prejudice  of  those  who  have  relied  on  the  fair  inference  to  be 
drawn  from  his  conduct"  (a). 
Lawof  Eng-  In  England,  it  is  unnecessary  to  say  that  the  law  on  this  point  is 

precisely  the  same  as  that  stated  above.  In  the  leading  case  (h\ 
Lord  Eldon  said,  ^  I  take  it  to  be  now  settled  by  a  case  in  the 
House  of  Lords,  on  appeal  from  Scotland,  that  the  chapel  must 
remain  devoted  to  the  doctrine  originally  agreed  on." 

The  numerous  disputes  and  expensive  litigation  as  to  the  ri^t 
of  property  in  chapels,  which  have  been  mainly  caused  by  the  loose 
manner  in  which  the  trusts  have  been  framed,  suggest  to  the  prac- 
titioner the  duty  of  providing,  as  far  as  possible,  against  all  snch 
questions,  by  clearly  defining  the  conditions  of  the  trusts  to  which 
the  property  is  subject.  Examples  of  settlements  of  chapel  property 
will  be  found  in  the  Appendix. 

(a)  Caimcross  ▼.  Lorimer^  9  Aug.  (6)  FoUy  v.    WonUier^    2    Jac.   & 

1S60,  8  M'Q.  827,  see  829.  Walker,  247. 
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OF  THE  POWERS  OF  TRUSTEES. 


Section  L 


HOW  SUCH  POWERS  AKE  CONSTITUTED. 


In  the  present  chapter  we  have  to  deal  only  with  powers  of  an  exe-  Powers  Exe- 
cntory  or  administrative  character;  that  is,  powers  which  do  not  j?er«6  Discretionajfy 
imply  a  special  trust  in  the  donee,  but  which  are  necessary  or  inci- 
dent to  the  fulfilment  of  duties  of  a  more  general  and  comprehen- 
sive character.  In  one  sense,  every  duty  performed  by  a  party 
charged  with  the  custody  and  care  of  property,  may  be  regarded  as 
the  exercise  of  a  power ;  but  m  practice  the  term  is  restricted  to 
functions  connected  witii  the  acquisition  or  transfer  of  property, 
and  which  are  of  a  potential  character,  such  as  powers  of  selling, 
investing,  borrowing,  leasing,  and  the  like. 

The  powers  of  trustees  are  eitiier  such  as  are  inherent  in  the  ubqaI  and 
office  (termed  Ustuil  or  Ordinary  Powers)  ;  or  such  as  are  created  dSSl^ui^i* 
by  grant  (termed  Special  Powers).  The  latter  are  eitiier  express 
or  implied, — ^as  where  a  mandate  is  given  to  execute  a  particular  pur- 
pose, in  which  case  tiie  powers  essential  to  its  fulfilment  are  im- 
plicitiy  given  (a).  And  altiiough  a  power  of  sale  must  in  the 
general  case  be  conferred  by  grant,  yet,  as  the  payment  of  debts  is 
always  the  first  purpose  of  a  trust,  it  seems  that  a  power  of  sale  for 
this  purpose  is  implied  in  the  trust  (6). 

Ustud  Powers  are  such  as  must  be  exercised  by  the  trustee  in  ^^^  Power* 
order  to  the  conservation  of  the  property,  or  for  securing  to  tiie  ^^^^ 

(o)  BeU'B  Pr.  §  1998.  (6)  BeU's  Pr.  §  1998 ;  Erakine  v. 

Wemyss,  13  Mar.  1829,  7  S.  594. 
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beneficiary  the  profit  and  advantage  accming  from  the  present 
possession  of  it.  Although  sometimes  made  the  subject  of  special 
grant,  they  are  inherent  in  the  office  of  the  trustee ;  being,  in  fact, 
implied  in  the  general  words  of  conveyance  by  which  a  trust  is 
constituted  in  his  person.  For  this  reason,  usual  powers  sue  never 
specially  conferred  in  judicial  appointments  to  offices  of  trust ;  but, 
practically,  there  is  no  difficulty  in  determining  the  extent  of  the 
powers  with  which  such  officers  are  clothed  virtute  offieiiy  because 
it  is  always  competent  to  the  party  to  present  an  application  for 
special  authority. 

Special  Powers  are,  to  some  extent,  discretionary  in  their  nature ; 
but  differ  from  those  discretionary  powers  treated  of  in  the  next  chap- 
ter (a),  in  that  their  exercise  does  not  tend  to  alter  or  limit  in  any 
degree  the  beneficial  interest  in  the  trust  estate,  but  is  solely  con- 
cerned with  the  administration  of  the  property.  Extraordinary 
powers  are  constituted  by  grant  from  the  party  from  whom  the 
trustee  derives  his  appointment.  Where  a  trust  is  vested  in  an 
officer  of  Court,  as  a  factor,  curator,  or  tutor-dative,  and  it  is  ne- 
cessary for  the  proper  administration  of  the  estate  that  he  should 
be  clothed  with  special  powers,  he  must  present  an  application  to 
the  Court  from  which  his  appointment  flowed, — that  is,  either  to 
the  Junior  Lord  Ordinary,  as  representing  the  Court  of  Session, 
or,  in  the  case  of  tutors,  to  one  of  the  Divisions  of  the  Court  of 
Session  sitting  as  the  Court  of  Exchequer  in  Scotland.  Trustees 
holding  office  under  a  private  appointment,  derive  their  powers  from 
the  maker  of  the  settlement. 

It  is  true  an  opinion  has  been  prevalent  for  some  time,  that  the 
Court  of  Session  could,  in  the  exercise  of  its  nobiU  ojffieiufn,  grant 
extraordinary  powers  to  trustees  where  a  case  of  urgent  necessity 
was  shown.  There  is  not  wanting  a  certain  amount  of  autho- 
rity to  lend  countenance  to  that  opinion.  We  do  not  rely  much 
upon  the  cases  in  which  the  Court  has  allowed  absent  or  invalid 
trustees  to  resign  in  default  of  a  power  of  resignation;  for  this, 
after  all,  is  only  a  particular  mode  of  granting  exoneration  to  trus- 
tees who  have  de  facto  become  incapable  of  discharging  the  duties 
of  their  office.  Again,  the  Court  has  the  power  of  appointing 
trustees,  although,  with  a  view  to  the  enforcement  of  responsibility, 

(a)  Chap.  XXII.     Of  Powers  of  Disposal,  Appointment,  and  Division. 
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the  judges  have  for  a  considerable  time  past  been  in  use  to  appoint 
judicial  factors;  the  power  of  nominating  trustees  being  left  in 
abeyance,  or  only  exerted  occasionally  for  the  purpose  of  giving  a 
constitution  to  charities,  etc,  as  in  the  Morgan  case  (a).  The  Court, 
however,  may  lawfully  proceed  to  the  appointment  of  trustees  with 
ordinary  powers ;  oir  it  may  itself  assume  the  trust,  and  exercise 
both  ordinary  and  extraordinary  powers  by  the  hand  of  its  factors. 
It  could  not,  therefore,  have  been  regarded  as  a  violation  of  prin* 
ciple,  had  the  Court  seen  fit  to  undertake  the  responsibility  of 
granting  extraordinary  powers  to  trustees.  However,  in  the  absence 
of  any  direct  precedent,  it  was  thought  safer  not  to  extend  its 
equitable  jurisdiction.  The  cases  where  extraordinary  powers  had  Court  mav  con- 
been  conferred  on  tutors-dative,  or  at  law,  were  thought  not  to  be  powers  on  tu- 
in  point ;  because  those  functionaries  are  subject  to  judicial  control. 
But  tutors-nominate,  who  are  trustees  in  every  sense,  have  occa- 
sionally been  assisted  by  the  Court,  not  without  hesitation.  For 
example,  in  the  case  of  Bellamy  (6),  the  First  Division,  after  con- 
sidering a  report  in  which  all  the  precedents  were  brou^t  under 
the  notice  of  the  Court,  granted  authority  to  tutors-nominate  to 
borrow  money  on  the  security  of  the  trust  estate ;  and  soon  after, 
the  same  Division  acceded  without  difiSculty  to  an  application  by  a 
tutor-nominate  for  authority  to  sell  heritage  for  the  purpose  of 
paying  off  heritable  debts  (c).  Again,  in  the  petition  of  Morriaoria 
Tutors  ((2),  tutors-nominate  were  empowered  by  the  same  Division 
to  let  a  farm  on  a  nineteen  years'  lease.  This  time,  an  objection 
was  taken  by  Lord  Deas  to  the  course  of  procedure,  on  the  ground 
that  tutors-nominate  do  not  find  caution  for  their  administration ; 
and  the  Court  appears  to  have  yielded  with  reluctance  to  the  autho- 
rity of  the  precedents  cited.  None  of  the  cases  here  mentioned,  it 
will  be  observed,  were  appUcations  under  the  Pupils  Protection 
Act 

Ultimately  the  question  was  referred  to  the  whole  Court  in  the  The  Court 

cannot  con- 

case  of  Kinloch  (e).     The  opinion  of  the  thirteen  judges  was  re-  fer  Powers  on 

Trustees ; 

(a)  See  Mags,  of  Dundee  v.  Morris,  (d)  Pet.  Morrison's  Tutors^  20  Feb, 
8  Feb.  1861,  23  D.  498.  1867,  19  D.  498. 

(b)  Pet.  Bellamy  ^  Ors.,  30  Nov.  (e)   Pet.    Kinloch  j-  Ors.,    7   Dec. 
1834,  17  D.  116.  1859,  22  D.  174. 

(c)  Pet.  Mackenzie,  27  Jan.  1855, 
17  D.  314. 
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quested  in  answer  to  the  question — ^^  On  the  assumption  that  the 
trust  deed  does  not  by. construction  or  implication  empower  the 
trustees  to  borrow  money  on  the  security  of  the  trust  estate,  .... 
Whether  it  is  competent  for  the  Court,  by  the  exercise  of  its  nobile 
offidum,  to  confer  on  the  trustees  power  to  borrow  money  on  the 
security  of  the  trust  estate?"  The  judges  were  unanimoos  in 
answering  this  question  in  the  negative,  while  at  the  same  time  they 
reserved  to  the  petitioner  the  power  of  bringing  action  in  compe- 
tent form,  for  the  purpose  of  ascertaining  whether  the  deed  did 
confer  such  p6wer  by  construction  or  implication. 

It  must  therefore  be  considered  a  settled  point,  that  the  Court 
of  Session  has  not  the  capacity  to  supplement  the  powers  of  trustees; 
a  decision  not  to  be  greatly  regretted  in  the  existing  state  of  the 
law,  which  renders  impracticable  any  effective  supervision  of  trusts 
by  the  Court  of  Session.  The  remedy  for  all  defects  in  the 
administrative  machinery  of  trusts  is,  of  course,  by  application  to 
the  Court  for  the  appointment  of  a  judicial  factor  under  the  regu- 
lations of  the  Act  of  Sederunt. 


Section  IL 


OF  THE  POWEB8  INHEBENT  IN  THE  OFFICE  OF  TBUSTEE. 
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Usuid  Fowensi 
not  precieely 
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Under  this  head,  we  intend  to  give  an  account  of  the  various 
powers  that  have  been  considered  to  be  inherent  in  the  office  of 
trustee.  As  we  observed  in  the  outset,  the  powers  of  judicial  fac- 
tors and  managers  stand  on  precisely  the  same  footing  as  those  of 
trusts  (a).  It  is  not  always  easy  to  draw  the  line  with  precision 
betwixt  ordinary  and  extraordinaiy  powers.  To  avoid  questions, 
the  conveyancer  should  include  in  the  enabling  clause  of  the  settle- 
ment all  powers  of  doubtful  implication,  and  which  appear  necessaiy 
for  the  attainment  of  the  objects  of  the  trust. 

The  execution  of  ordinary  powers  is  intimately  connected  with 
the  administration  of  trust  estates,  and  the  fulfihnent  of  trust  pur- 
poses ;  a  subject  which  has  been  already  discussed  in  the  chapters 
upon  the  duties  of  trustees.     It  will  be  sufficient  in  this  place  to 
(a)  See  as  to  discretionaiy  powers,  Nishet  v.  Tod,  16  Jan.  1848, 10  D.  861. 


Sec.  n.]      USUAL  POWERS— DEBTS— MANAGEMENT.  473 

distinguish  the  different  species  of  powers  of  administration,  and  to 
define  their  limits. 

The  fulfilment  of  the  truster^s  obligations  is  usually  one  of  the  ^*ff ®^*  °* 
first  purposes  of  a  private  trust.    Independently  of  any  special 
direction,  there  can  be  no  doubt  that  every  trustee  has  the  power 
of  defraying  out  of  the  trust  estate  all  debts  and  charges  which  can 
be  made  to  affect  it,  agreeably  to  the  maxim,  that  a  trustee  may 
voluntarily  do  everything  that  he  might  be  compelled  to  do  by 
action  (a).    Where  the  estate  appears  to  be  sufiBcient,  he  may  law- 
fully pay  primo  venienti ;  and  if  he  does  so,  acting  in  good  faith,  he 
will  be  protected,  although  the  estate  should  ultimately  prove  insuf- 
ficient (6).    This  rule  will  not  of  course  apply  to  trusts  created 
expressly  for  behoof  of  creditors.    Trustees,  like  executors,  are  not 
bound  to  pay  except  on  decree;  and  where  there  is  reasonable 
doubt  as  to  the  existence  of  the  debt,  or  the  sufficiency  of  the  funds, 
it  will  be  their  duty  to  decline  to  pay  except  under  judicial  autho- 
rity, leaving  the  debtor  to  constitute  his  claim,  or  raise  an  action 
for  the  distribution  of  the  estate.    Among  the  debts  which  a  trustee 
is  bound  to  pay,  we  may  include  the  burden  of  alimenting  the 
settlor's  family,  which  devolves  upon  the  trustees  as  his  legal  repre- 
sentatives (c).    The  Court  have  even  granted  authority  to  trustees 
to  make  payments  out  of  capital  for  this  purpose  (d). 

For  the  management  of  a  trust  estate  of  any  considerable  extent,  Management 

...  of  Property. 

it  will  be  necessary  to  retain  a  certain  sum  in  bank,  and  to  operate 
upon  the  account  for  the  purpose  of  obtaining  temporary  credit, 
etc.  The  granting  of  bills  will  in  many  cases  be  a  necessary  act  of 
administration ;  and  in  tlie  coiurse  of  winding  up  a  business,  or  com- 
pleting arrangements  for  the  improvement  of  property,  it  may  be 
requisite  to  enter  into  contracts  with  third  parties.  The  miscel- 
laneous class  of  duties  which  we  have  here  indicated,  and  which 
vary  with  the  nature  of  the  trust  purposes,  may  be  executed  com- 
petently and  with  propriety  by  trustees  armed  merely  with  the 

(a)  Lewin,  Tr.,  4th  Ed.  381.  M.  "  Aliment,"  No.  2 ;   M'Ewen  v. 

(6)  BeU's  Com.  848,  5th  Ed.  I.  38 ;  M'Ewen,  10  Feb.  1842,  4  D.  662  ; 
Ranken  v.  Gardner,  1741,  M.  16201 ;  Pet.  Taylor,  6  Feb.  1850,  11  Mar. 
Alison  v.  E.  of  DundonalcTs  Trs.,  1851,  13  D.  949.  Bat  see  Section  3, 
1793,  M.  16211 ;  Pagan  v.  Eaton,  17  as  to  the  power  of  making  alimentary- 
June  1823,  2  S.  1 17.  advances  out  of  capital. 

(c)  Riddell  v.  Riddell,  6  Mar.  1802,  (rf)  Pet.  Taylor,  supra. 
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ordinary  powers  implied  in  the  trust  conveyance.  Trostees  are  d 
course  entitled  to  grant  discharges  to  the  debtors  of  the  estate, 
which  will  have  the  effect  of  binding  their  consdtnents ;  and  oo 
receiving  payment,  they  may  grant  such  abatements  or  redacdoiis 
as  they  may  think  reasonable.  A  specific  direction — as,  for  ex- 
amplcy  a  direction  to  sell  lands,  to  accumulate  profits  for  particolar 
purposes — ^will  imply  a  power  commensurate  with  the  direcdim  (a). 
And  in  carrying  out  the  truster^s  directions^  trustees  are  entitled  to 
take  into  consideration  letters  or  memoranda  written  by  the  settlor 
on  the  subject  of  the  trust  (b). 

Trustees  of  heritable  property  are  empowered,  by  necessaiy 
implication,  to  make  up  titles  to  the  estate  in  their  own  persons. 
Under  the  old  forms  of  conveyancing,  this  was  a  matter  often 
attended  with  considerable  di£Bculty,  and  gave  rise  to  many  ques- 
tions depending  upon  the  sufficiency  of  the  tide,  an  example  of 
which  will  be  found  in  the  case  of  Dunhp  v.  Crawford  (c).  This 
source  of  embarrassment  has  been  removed  to  a  considerable  extent 
by  the  provisions  of  the  Titles  to  Land  Acts,  1858  and  I860.  Trus- 
tees, as  general  disponees,  may  now  make  up  a  title  by  notarial 
instrument,  where  they  are  nominated  by  the  settlor.  If  they  are 
appointed  by  the  Court,  they  are  judicial  managers,  and  the  provisions 
of  the  statutes  with  reference  to  these  officers  will  apply.  Section 
38  of  the  last  Act  enables  the  manager  to  take  inf eftment  by  pos- 
tering the  interlocutor  granting  warrant  for  completing  titles  in  bis 
person, — ^the  lands  to  which  the  title  is  to  be  completed  being  spe- 
cified in  such  warrant. 

The  granting  of  leases  for  the  ordinary  term  of  endurance,  be- 
ing a  necessary  act  of  administration,  falls  within  the  common  law 
powers  of  trustees  charged  with  the  management  of  heritable  estate. 
And,  on  the  same  principle,  trustees  inf  eft  in  a  superiority  have 
power  to  enter  vassals  (d).  But  without  a  special  power,  trustees 
would  not  be  in  safety  to  let  the  property  for  any  term  of  unusaal 
duration  («).  On  this  point,  the  decisions  with  reference  to  the 
powers  of  factors  are  instructive.    In  several  recent  cases  the  Court 


(o)  Campbell  v.  Campbell^  19  Nov. 

1852,  15  D.  27  ;  and  see  Pet.  Kinhch, 
17  Dec.  1859,  22  D.  174. 

(b)  MUne's  Trs,  v.  Come,  25  Jan. 

1853,  15  D.  321. 


(c)  Dunlop  ▼.   Crawford,  26   May 
1849,  11  D.  1062. 

(d)  Ker  v.  RusseU,  7  Dec.  1838,  1 
D.  197. 

(f)  In  Evans   v.  Jackson,  8   Sim, 
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lias  authorized  judicial  factors  to  grant  mineral  leases  for  somewhat 
extended  periods  (a).    Where  express  powers  of  leasing  are  con- 
ferred, the  trust  deed  will  of  course  form  the  measure  of  the  powers, 
whether  those  ore  exercised  bj  a  trustee  or  a  judicial  manager  (b). 
A  trustee  inf ef t  in  an  entailed  estate  in  trust  for  payment  of  debts 
was  held  entitled  to  cut  the  timber,  and  interdict  at  the  instance  of 
adjudging  creditors  was  refused  (c).    Trustees  are  entitled,  with- 
out special  authority,  to  complete  improvements  undertaken  by  their 
constituent.    And,  accordingly,  in  the  case  of  Edmond  v.  Blaikie  (d), 
the  trustees  were  found  entitled  to  take  credit  for  the  expense  of 
certain  drainage  operations  amounting  to  upwards  of  L.llOO,  al- 
though the  amount  was  somewhat  in  excess  of  the  sum  contem- 
plated by  the  truster.    But  it  is  not  to  be  supposed  that  a  trustee 
may  at  his  own  hand  undertake  any  extensive  system  of  impioye- 
ment  or  melioration,  although  it  will  be  his  duty  to  lay  out  such 
sums  as  are  necessary  for  ordinary  maintenance  and  repair  (e). 

The  Court  have  been  in  the  practice  of  granting  authority  to  Renundation 
trustees  for  minors  to  renounce  leases,  when  circumstances  rendered 
such  a  course  necessary  or  obviously  expedient.  An  example 
presents  itself  in  the  case  of  Tumer^a  Tra.  (/),  where  trustees  and 
tutors  nominated  by  a  trust  settlement  were  authorized  to  renounce 
leases  on  the  ground  that  the  minor  was  not  possessed  of  sufiBdent 
funds  to  carry  on  the  farms  to  advantage. 

Trustees  under  family  settlements  are  usually  empowered  to  Appointment 
appoint  factors  and  agents;  and  even  where  there  is  no  express  Agents^" ^^^ 


217,  tlie  Vice-Chancellor  of  England 
(SbadweU)  held  it  to  be  too  clear  for 
argument  that  a  trustee  for  the  sale  of 
heritable  property  was  not  entitled  to 
grant  a  lease  of  it,  that  being  incon- 
sistent with  the  purpose  of  immediate 
distribution.  To  the  same  effect  is  Sir 
£.  Sugden's  decision  in  Keating  v. 
Keaimg,  li.  &  G.  133. 

(o)  See  Pet.  SpeM  Tutors^  11  July 
1848,  10  D.  1474 ;  Pet.  WaddeU,  19 
Feb.  1861,  13  D.  739. 

(&)  Proctor  V.  Warden^  81  Jan. 
1824,  2  8.  659. 

(c)  Ker  V.  Graham's  Trs,,  21  Dec. 
1827,  6  8.  270. 


(d)  Edmond  v.  Blaikie,  16  Nov. 
1860,  23  D.  21. 

(e)  In  England  it  is  held  that  a 
trustee,  like  a  mortgagee,  may  take 
credit  for  sums  expended  in  reasonable 
improvements  and  repairs  (TrimUstone 
V.  Hammill,  1  Ball  &  B.  885 ;  Landon 
V.  Hooper,  6  Beav.  248) ;  but  not  for 
ornamental  improvements  {Bridge  v. 
Brown,  2  Y.  &  C.  Oh.  Ca.  181) ;  nor  for 
tn^Ving  such  extensive  alterations  as 
absorb  a  large  proportion  of  the  value, 
which  has  becai  termed  ^'improving 
the  owner  out  of  his  estate.^* 

(/)  Pet.  Turner's  Trs.,  1  Mar.  1862, 
Joum.  of  Jut. 
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power,  yet,  as  their  office  is  gratuitous^  thej  are  entitled  at  commoD 
law  to  avail  themselves  of  the  paid  services  of  professional  geraans 
for  the  discharge  of  such  duties  as  are  not  of  a  discretioiiaiy  cha- 
racter (a).  There  can  be  no  doubt  that  trustees  are  entitled,  at  the 
expense  of  the  trust,  to  obtain  legal  advice  and  assistance  in  afl 
matters  of  difficulty  and  importance.  The  delegation  of  ordinaij 
duties  of  administration,  such  as  the  collection  of  rents,  the  tern- 
porary  custody  of  money,  etc.,  wiU  not,  in  the  general  case,  render 
the  trustees  personally  liable  for  any  defalcations  of  the  factor  or 
agent  to  whom  those  duties  were  entrusted,  if  the  appointment 
were  unobjectionable,  and  there  were  no  marked  neglect  in  calling 
the  party  to  account  (b).  Trustees  are  not  entitled  without  spedsl 
powers  to  supersede  a  factor  appointed  by  the  truster  (c). 

Trustees  have  not  only  the  power  of  changing  the  securities 
and  investments  of  the  money  committed  to  their  care,  bat  it  is 
their  duty  to  do  so  whenever  the  existing  securities  are  such  as  the 
Court  would  not  approve.  This  rule  applies  emphatically  to  the 
case  where  the  trust  estate  consists  of  money  invested  in  trade.  In 
the  two  recent  cases  of  Lairdj  and  Cochrane  v.  Black  (rf),  trustees 
were  made  personally  liable  for  the  profits  accruing  on  the  invest- 
ment of  trust  money  in  their  own  business.  Trustees  are  also  indi- 
vidually responsible  for  any  loss  resulting  from  such  investments, 
whether  personally  interested  in  the  business  or  not  (e).  Tmstees 
expressly  authorized  to  invest  money  on  personal  security  are  not 
entitled  to  lend  money  to  individual  beneficiaries  beyond  the  amount 
of  their  shares  on  bills  or  promissory  notes.  Personal  securi^ 
means  the  security  of  personal  property ;  not  of  a  personal  obliga- 
tion. Unless  authorized  by  special  powers,  trustees  can  only  invest 
in  heritable  securities  or  the  funds  (/). 

The  right  of  action  being  a  privilege  pertaining  to  every  sub- 
ject, in  relation  to  all  matters  not  expressly  withdrawn  from  the 

(a)  Bell's  Com.  6th  Ed.  848 ;  Sym 
V.  Charles,  13  May  1830,  8  S.  741 ; 
Hay  V.  Binny,  19  Feb.  1861,  23  D. 
594. 


(h)  Cameron  v.  Anderson,  12  Nov. 
1844,  7  D.  92  ;  Thomson  ▼.  CampbeU, 
16  Feb.  1838,  16  S.  660 ;  Ainslie  v. 
Cheape,  6  Feb.  1835,  13  S.  417.  See 
Chapter  XXIV.  Section  4. 


(c)  JMton  V.  Macalister,  15  Feb. 
1831,  9  S.  442. 

(d)  Laird  ▼.  Laird,  26  June  1865, 
17  D.  984  ;  Cochrane  v.  Black,  1  Feb. 
1865,  17  D.  321. 

(c)  Graham  v.  Keble,  10  Nov.  1818, 
2  Dow,  17  ;  21  July  1820,  6  Pat  616. 
(/)  Supra,  Chapter  XVI.  Sect.  4. 
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jurisdiction  of  the  Conrts,  may  be  exercised  by  trustees  and  factors 
as  such  (a)  ;  and  they  are  of  course  entitled  to  retain  the  expenses 
of  reasonable  litigation  out  of  the  estate.  It  is  nnnecessary  to 
multiply  references  in  support  of  a  doctrine  so  well  established. 
But  we  may  remark,  that  even  where  the  validity  of  the  deed  of 
appointment  is  itself  the  subject  of  action,  as  in  the  reduction  of  a 
setdement  ex  capite  fec«i,  trustees, though  unsuccessful,have  been  held 
entitled  to  the  expenses  of  their  defence,  unless  they  conduct  it  in  a 
litigious  spirit,  and  so  as  to  create  unreasonable  expense  (b).  In 
the  prosecution  of  actions,  trustees  have  fuU  power  to  act  upon 
their  own  opinion  and  responsibiUly ;  and  cannot  be  compeUed  by 
the  beneficiary  either  to  carry  on  proceedings  at  their  own  risk^  or 
to  lend  their  names  to  an  action  raised  or  maintained  at  the  instance 
of  the  latter  (c).  And,  conversely,  a  trustee  may  not  only  carry  ActioDs  in 
on  actions  to  which  his  constituent  was  originally  a  party  (d),  but  S!Si°  ^^ 
may  institute  actions  in  the  name  of  the  constituent  without  his 
consent,  and  maintain  them  notwithstanding  his  disclaimer  («)• 
The  trustee's  general  power  of  pursuing  actions  has  been  held  a 
sujBScient  title  in  an  application  for  the  constitution  of  entail  im- 
provements (/) ;  but  not  to  pursue  a  division  of  commonly  {g). 

It  is  settled  that  a  judicial  factor  has  the  power  of  compromising  Transactions 
doubtful  claims  and  actions ;  and  the  Court  wiQ  not,  unless  where  SSses.**™^"*" 
the  stake  is  of  great  magnitude,  either  grant  special  powers  for  the 
purpose  of  enabling  him  to  enter  into  a  compromise,  or  interfere 
with  his  discretion  when  exercised  (A).  Prof.  Bell  was  of  opinion 
that  trustees  have  the  same  power  at  common  law  (t).  There 
being  no  ground  for  distinction  between  the  powers  of  factors  and 


(a)  BeU'B  Pr.  §  1998. 

(6)  Morrison  v.  Morrison^ s  7V«.,  28 
Dec.  1848, 11 D.  297 ;  see  also  Graham 
fr  Others  V.  ManAall  ^  Ors.,  22  Nov. 
1860,  23  D.  41. 

(c)  Duke  of  Btickingham  y.  BreadaU 
bane's  Trustees,  17  Jan.  1844,  6  D.  403. 

(d)  Mein  v.  M'CaU,  7  June  1844, 
6  D.  1112. 

(e)  Carrick  v.  Hutcheson,  12  June 
1844,  6  D.  1148 ;  Pitcaim  v.  Fraser, 
21  June  1834, 12  S.  769. 

(/)  Fraser  v.  Lovat,  24  June  1852, 
14  D.  916. 


(g)  GraharrCs  Trustees  v.  BosweU, 
2  Dec.  1830,  9  S.  121. 

(h)  See  Anderson,  29  Jan.  1857, 19 
D.  329 ;  Anderson,  7  Mar.  1855, 17  D. 
596 ;  MacdougaU,  24  June  1853, 15  D. 
776. 

(0  Bell,  Pr.  §  1998  ;  Mackintosh  v. 
WiOiamson,  4  July  1849,  11  D.  1246  ; 
Kennedy  v.  Kennedy,  15  Nov.  1843,  6 
D.  40.  In  a  subsequent  Chapter  we 
have  considered  the  question  of  autho- 
rity to  collate  and  elect  on  behalf  of  a 
beneficiary. 
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trustees^  on  this  matter  the  anthority  of  Prof.  Bell,  in  conjiuietkm 
with  the  cases  jnst  cited,  may  be  regarded  as  conclusive.  The 
general  power  of  componnding,  indades  of  conrse  the  perticiilar 
case  of  accepting  a  dividend  or  composition  in  bankmptcry  (a). 

It  ia  by  no  means  certain  that  tmste^  ii^Jy  without  special 
power,  agree  to  a  reference  (b).  The  anthorities  respecting  com- 
promises are  not  analogous.  It  may  be  a  prudent  and  judicioiB 
act  of  management  to  settle  a  doubtful  claim ;  but  the  propriety  d 
superseding  the  action  of  the  regular  tribunals  by  arbitration  is  not 
so  apparent  (c).  It  is  clear,  however,  that  trustees  are  at  liberty  to 
cany  on  proceedings  in  arbitration  which  have  been  instituted  bjr 
or  against  their  constituents  (d) ;  for  it  cannot  be  their  duty  to 
submit  to  an  adverse  decision,  to  the  prejudice  of  the  beneficial;. 
By  section  176  of  the  Bankruptcy  Act,  1856,  the  trustee  on  a 
sequestrated  estate  is  empowered  to  compound  and  transact  or  reSet 
to  arlntration  questions  regarding  the  estate ;  and  the  creditors  and 
the  bankrupt  are  bound  by  the  result  of  such  transactions  or  re- 
ference. 

In  exercising  any  personal  privilege  attached  to  the  trust  estate^ 
the  trustee  must  act  under  the  instructions  of  his  constitnent  («)« 
How  far  this  principle  applies  to  voting,  has  not  been  expresslj 
determined.  Tmstees  and  executors,  although  unconfirmed,  may 
vote  as  creditors  in  the  election  of  a  trustee  on  a  sequestrated  estate, 
or  at  a  meeting  for  considering  an  offer  of  composition  (/)•  And 
it  would  seem  they  may  vote  as  shareholders  in  railway  companies 
upon  their  own  responsibility,  though  this  has  been  questioned  (ff). 
Trustees  are  disqualified  by  the  Kef orm  Act  from  voting  in  the 
election  of  members  of  Parliament. 

In  the  case  of  CampbeU^  Pet.  (A),  entail  trustees  were  found 
entitled  to  the  expenses  incurred  by  them  in  opposing  a  bill  before 


(a)  Bell's   Pr.  supra;    Watson  v. 
Morrison,  27  June  1848, 10  D.  1414. 
Q))  Erak.  3,  8,  89 ;  Bell,  Arb.  97. 

(c)  See  Mortis  Exrs,  v.  Malcolm^ 
24  Jan.  1835,  13  S.  318 ;  and  the 
opimon  of  Lord  OnrriehiH  in  Ander- 
son^s  case,  supra, 

(d)  Barbour  y.  Wight,  21  Nov.  1811, 
F.  G. ;  Grant  v.  Girdwood,  23  June 
1820,  F.  G. ;  Bell,  Arbitr.  97 ;  and  see 


cases  on  powers  of  tatora  commented 
on,  ibid.  98  et  seq, 

(e)  See  cases  noted  {tntea,  Cbapter 
XII.  Section  I. 

(/)  Chalmers  Trs,  v.  Watson^  12 
May  1860,  22  D.  1060. 

(gr)  Blackburn  v.  Findlay,  4  Feb. 
1848, 10  D.  590. 

(A)  Pet.  CampheU,  12  Jan.  1847,  9 
D.  897. 
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Parliament  which  they  believed  to  be  injurious  to  the  estate,  on  the 
ground  that  they  were  bound  to  protect  the  property.  But  trus- 
tees and  statutory  commissioners  are  not  entitled,  at  the  expense 
of  the  estate,  to  seek  an  extension  of  their  powers  from  Parlia- 
ment (a).  Accordingly,  in  the  case  of  MackintosKs  Trs.y.MacHntoshj 
where  the  magistrates  of  a  burgh  who  were  trustees  of  a  mortifica- 
tion had  incurred  expenses  in  promoting  a  bill  for  extending  the 
operation  of  the  charity,  which  was  unsuccessful,  and  their  suc- 
cessors in  office,  disapproving  of  the  bill,  agreed  to  pay  the  expenses 
of  opposing  it  out  of  the  trust  funds,  the  Court  granted  interdict, 
on  the  application  of  the  trustei^s  representative,  against  the  in- 
tended application  of  the  funds  for  that  purpose  (6).  So  also  sta- 
tutory trustees  and  railway  directors  (c)  have  been  interdicted  from 
applying  the  funds  of  the  shareholders  towards  payment  of  the  ex- 
pense of  applying  to  Parliament  for  extension  of  their  powers  (d). 

As  to  powers  of  Resiimation  and  Assumption,  these  important  Hesitation 
privileges  having  now  been  conferred  by  statute  {e)  upon  all  tms-  ^^^ 


(a)  Pet.  MyUs,  13  Dec.  1856,  18 
D.  205. 

(6)  MacJdntoslCs  Trs.  v.  MacHtUosk, 
30  June  1852,  14  D.  928. 

(c)  Broum  v.  Adam,  19  Feb.  1848, 
10  D.  744. 

(d)  The  same  distinction  has  been 
taken  by  the  English  Gonrts.  Thus, 
in  Bright  v.  North,  2  Phil.  220,  16 
L.  J.  Gh.  255,  trustees  for  the  conser- 
yation  of  a  river  were  found  entitled 
to  the  expense  of  opposing  a  bill  for 
a  project  likely  to  prove  injurious  to 
the  banks  under  their  superintendence. 
Lord  Gottenham  said  that  the  trustees 
were  entitled  to  the  proper  and  neces- 
sary expense  of  protecting  the  pro- 
perty committed  to  their  care;  and 
although  there  was  no  direct  authority 
in  their  Act  of  Parliament  for  the  ap- 
plication of  the  funds  to  the  proposed 
purpose,  he  thought  it  was  incident  to 
the  powers  given  to  the  commissioners 
and  the  duties  imposed  on  them  (16 
L.  J.  Gh.  258).  The  same  principle 
was  affirmed  by  the  Queen's  Bench  in 
Reg.  V.  Norfolk  Comrs,  of  Sewers ;  the 
criterion  being  that  the  proceedings 


are  necessary  and  reasonable  (15  Q.  B. 
R  540,  20  L.  J.  Q.  B.  121).  On  the 
other  hand,  the  Gourt  of  Ghancery 
will  grant  an  injunction  to  prevent 
the  funds  of  parliamentary  trustees 
from  being  applied  to  the  promotion 
of  a  bill  for  additional  powers.  Of 
this  we  have  an  example  in  Attorney^ 
Gen.  V.  Andrews,  2  M*N.  &  G.  225, 
19  L.  J.  Gh.  197,  where  the  late  Vice- 
Ghancellor  of  England  was  clearly  of 
opinion  that  the  tmstees  could  not 
claim  the  benefit  of  the  principle  laid 
down  in  Bright  y.  North.  See  on  this 
point,  Vance  v.  E,  Lancashire  Ry. 
Co.,  3  K.  &  J.  50 ;  Att.-Gen.  v.  Guar- 
dians of  Southampton,  17  Sim.  6,  16 
L.  J.  Gh.  893 ;  Au.-Gen.  v.  Corp.  of 
Norwich,  16  Sim.  225 ;  Stevens  v.  S. 
Devon  Co.,  13  Beav.  48,  20  L.  J.  Ch. 
491.  The  Gourts,  however,  will  not 
restrain  trustees  or  directors  from 
prosecuting  a  bill  before  Parliament  at 
their  own  risk  (Stevens  v.  S.  Devon 
Ry.  Co.,  supra ;  Anstruiher  v.  East  of 
Fife  Ry.  Co.,  19  Apr.  1852,  1  M*Q. 
98). 

(«)  24  &  25  Vict.  cap.  84. 
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tees  under  private  trusts  ^^  unless  the  contrary  be  expressed,"' 
powers  of  resignation  and  assumption  may  be  ranked  in  the  cate- 
gory of  Usual  Powers.  The  subject  of  resignation  and  assnmptkn 
of  new  trustees  has  been  fully  discussed  in  a  former  chapter  (a). 


Section  m. 

SPECIAIi  POWEB8  CONNECTED  WITH  THE  ADMINISTBATION  OF 

THE  ESTATE. 

We  refer  to  the  introductory  section  of  this  chapter  for  a  state- 
ment of  the  limits  of  the  subject^  and  of  the  manner  in  wfaid 
special  powers  are  constituted. 
Penoiuti  Pro-  As  to  powers  of  sale,  we  have  already  seen  that  the  power  of 

^'  realizing  the  personal  estate  is  a  necessary,  and  therefore  an  im- 

plied function  of  the  office  of  trustee.    Were  it  not  so,  trustees 
would  be  unable  to  perform  the  most  ordinary  duties  of  the  trust, 
such  as  payment  of  debts,  or  withdrawing  the  trust  money  from 
insecure  investments.     Nor  could  they  effectually  cany  oat  the 
purposes  of  distribution  contemplated  by  the  testator. 
Powera  of  Sale         A  different  rule  has  long  prevailed  regarding  the  right  of  tms- 
EBtateTmaybe   tccs  to  dispose  of  heritable  property.     Influenced,  perhaps,  by  the 
pUoatlon^  fear  that  aacestral  property  might  be  needlessly  sold,  and  partly  bj 

a  notion  now  exploded,  that  such  sales  might  alter  the  character  of 
the  testator's  succession,  the  Courts  of  law,  both  in  England  and 
Scotland,  have  from  the  first  viewed  with  extreme  jealousy  eveiy 
assumption  by  trustees  of  real  estate  of  powers  not  specially  con- 
ferred upon  them  (b).  In  the  case  of  trusts,  the  strict  application 
of  the  principle  that  heritage  cannot  be  sold  without  authority, 
would  have  led  to  absurd  consequences,  calling  for  remedial  legis- 
lation ;  and  the  modified  doctrine  was  accordmgly  received,  that  a 
power  of  sale  might  be  inferred  by  implication  from  the  nature  of 
the  trust  purpose,  although  not  granted  per  expressum.  Accord- 
ingly, in  the  cases  of  Ersldne  (c),  and  Henderson  v.  Somerville  (rf), 

(a)  Ch.  XIV.    (h)  Exak.  III.  S,  39.  (d)  Henderson   y.    SomerviUe,     22 

(c)   ErsHne    y.    Wemyss,   13  May      June  1841,  3  D.  1049. 
1829,  7  S.  594. 
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it  was  decided  that  trustees  authorized  to  sell  certain  portions  only 
of  the  settlor^s  estate,  might  proceed  to  sell  the  remaining  property 
when  the  produce  of  the  subjects  to  which  the  power  was  appli- 
cable proved  insufficient  for  the  payment  of  the  trust  debts.  It  is 
true  the  authority  of  these  cases  was  somewhat  shaken  by  the 
judgment  of  Lord  Brougham  in  Allan  y.  Ghsgovfs  Trustees  (a). 
Yet,  while  affecting  to  doubt  the  existence  of  implied  powers  of  sale 
in  the  deeds  which  were  the  subject  of  construction  in  those  cases. 
Lord  Brougham  did  not  hesitate  to  adopt  the  principle  of  those 
decisions,  that  a  power  of  sale  may  be  inferred  from  the  purposes 
of  the  deed.  Accordingly,  it  has  since  been  held,  that  a  trust  of 
heritage  for  payment  of  debts  implied  a  power  of  selling  so  much 
of  the  estate  as  might  be  necessary  for  that  purpose  (6).  Trustees 
for  charitable  purposes  have  been  held  entitled  to  dispose  of  supe- 

(a)  1  Sept.  1835,  2  S.  &  M*L.  350 ; 
CampbeWs  Trs.  v.  Campbell,  4  Dec. 
1838,  1  D.  158. 

(&)  Graham  v.  Graham'' s  Trs,,  21 
Dec.  1850,  13  D.  420 ;  and  see  Metk- 
lam's  Trs.  v.  Mrs  Meildam's  Trs.,  2 
Dec.  1852,  15  D.  159 ;  Adv.-Gen.  v. 
Smith,  1  Mar.  1852,  Exch.  Rep.,  &  14 
D.  585 ;  BitcJuinan  v.  Young,  13  Mar. 
1860,  22  D.  979. 

It  has  never  been  doubted  in  Eng- 
land that'  a  testator  charging  his  real 
estates  with  payment  of  his  debts, 
gave  thereby  an  implied  authority  to 
the  devisee  of  the  estate  to  sell  for 
payment.  But  on  the  question  whether 
an  executor,  in  whom  the  legal  estate 
was  not  vested,  had  the  power  of  selling, 
considerable  diversity  of  opinion  exists. 
Baron  Parke,  in  the  Court  of  Exche- 
quer, laid  down  that  in  such  a  case 
the  executor  could  only  enforce  the 
power  by  proceeding  against  the  de- 
visee, if  the  estate  were  devised,  or 
against  the  heir-at-law,  if  the  pro- 
perty devolved  upon  him  by  inherit- 
ance (Doe  d.,  Jones  v.  Hughes,  6 
Exch.  223,  20  L.  J.  Ex.  148) ;  though 
he  allowed,  upon  the  authority  of 
Forbes  v.  Peacock  (12  Sim.  541,  13 
L.  J.  Gh.  46)  and  the  other  Chancery 
cases,  that  the  executor  might  sell  if 


clothed  by  implication  with  a  power. 
The  Lords  Justices  have  since  affirmed 
the  power  of  the  executor  to  sell  in 
all  cases  where  the  real  estate  is 
charged  with  payment  of  debts  (Ro^ 
binson  v.  Lowater,  17  Beav.  592,  23 
L.  J.  Ch.  641 ;  Wrigley  v.  Sykes,  21 
Beav.  337,  25  L.  J.  Ch.  458).  But 
these  decisions  are  disapproved  by 
Lord  St  Leonards,  who  says  (Vend.  & 
P.  13  Ed.  545),  that  it  would  not  be 
safe  to  rely  on  their  authority. 

In  any  use  that  may  be  made  of 
those  decisions  by  the  Scotch  lawyer, 
it  must  be  kept  in  view,  (1)  that  the 
heir-at-law  cannot  be  burdened  with 
payment  of  debts  by  testament ;  (2) 
that  a  disponee  may;  (3)  that  a 
power  to  sell  heritage,  given  to  an 
executor  in  the  most  express  terms, 
not  being  annexed  to  a  conveyance 
of  the  estate,  is  only  a  mandate,  and 
is  therefore  ineffectual,  on  the  princi- 
ple that  a  mandate  cannot  be  exercised 
after  the  death  of  the  mandant.  In  the 
event,  therefore,  of  the  disponee  re- 
fusing to  concur  in  a  sale,  the  execu- 
tor, it  would  seem,  must  either  pay 
the  debts  and  bring  an  addon  of  relief, 
or  leave  the  creditors  to  enforce  their 
claims  against  the  heir  as  the  party 
primarily  liable. 

2  H 
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riorities  for  the  benefit  of  the  trust  estate  (a).  Bat  cxNnpaiiies 
Tested  with  anthorit j  to  carry  throng  compulsory  pnrchaaes  of 
property  cannot  enforce  the  sale  of  superiorities  (6).  Where  the 
power  to  sell  depends  on  implication,  we  would  recommend  trus- 
tees not  to  sell  without  first  having  their  powers  fixed  by  a  decree  of 
declarator  pronounced  causa  cognita.  It  may  be  inferred  from  tibe 
decision  in  KinlocKs  case  (c),  that  the  Court  will  not  entertain  the 
question  under  a  petition ;  but  the  expense  of  an  unopposed  de- 
clarator would  not  be  materially  greater. 
Powers  of  In  the  case  of  tutors  and  judicial  officers  holding  only  general 

dicui  OffloeFB.  powers,  the  rule  prohibiting  the  disposal  of  heritage  has  been  Teij 
rigidly  enforced.  To  justify  a  sale,  there  must  be,  as  Lord  I>eas  has 
observed,  a  ^^  legal  necessity^'  (d)»  This,  we  presume,  is  equivalent  to 
saying,  that  when  the  existence  of  the  trust  is  endangered — t^^  by 
dilapidation  of  the  property,  the  use  of  diligence,  etc.,  a  power  of  sale 
will  be  granted.  The  cases  have  been  collected  by  Mr  Th<mis  («).  It 
would  serve  no  good  purpose  to  recapitulate  them,  as  they  import,  in 
substance,  nothing  more  than  a  natural  reluctance  on  the  part  of  the 
Court  to  sanction  the  disposal  of  trust  property ;  shown  by  the  substi- 
tution of  an  ideal "  necessity**  in  place  of  that  sound  discretion  which, 
in  ordinary  matters,  must  determine  the  course  of  administraticHi. 
Power  some-  As  a  purpose  of  distribution  amongst  legatees  may  imply  a  power 

lenttoaDirec-  of  realizing  the  estate;  so,  conversely,  a  power  of  sale  may  be  so 
expressed  as  to  manifest  an  absolute  intention  in  the  mind  of  t^e 
testator  that  the  property  should  be  sold,  and  may  thus  be  equiva- 
lent to  a  direction.  The  criterion  of  intention  to  sell  in  questions 
as  to  the  conversion  of  the  succession,  is  whether  the  ex^xnse  of  the 
power  was  indispensable  to  the  carrying  out  of  the  trust.  This  test 
was  proposed  by  Lord  Fullerton ;  and  sanctioned  by  the  House  of 
Lords,  in  Buchanan  v.  Young  (/).  If  trustees  exercise  a  power  of 
sale  upon  reasons  of  expediency,  although  there  is  no  breach  of  duty 
on  their  part,  the  succession  remains  unconverted. 

(a)  Moore^s  Tra,  v.  Wilson^  25  June         (e)  Thorns,  Jud.  Fact.  p.  242  et  seq. 
1814,  F.  C.  An  express  power  may  be  exerciaed  by 

(hj  Todd  V.   Clyde  Trs.,   29  Nov.      a  judicial  factor.    See  MulUr's  case, 
1848,  6  D.  108.  tn/ra,  486. 

(c)  Infra^  p.  487-  (/)  Btu^nan  v.   Young,  15  May 

(rf)  Pet.  Maconochie,  3  Feb.  1857       1862,  revg.  22  D.  979. 
19  D.  366. 
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The  distinction  between  powers  and  directions  to  sell  is  chiefly  ^^^^*^£i.. 
interesting  as  a£fectii^  the  character  of  the  succession  in  the  per-  p^°y  ^^f, 
son  of  the  beneficiary,  and  in  its  transmission  to  his  legal  represen-  (ff P'^^?!^" 
tatives.     The  distinction  is,  however,  sometimes  of  considerable  tion. 
moment  even  in  a  question  as  to  the  authority  of  the  trustee ;  for  a 
laexe  power  of  sale,  qualified  by  conditional  expressions,  is  equiva- 
lent to  a  direction  not  to  sell  except  in  the  event  of  the  condition 
attaching  (a).    For  our  present  purpose,  it  is  sufficient  to  state  the 
nudn  principles  of  interpretation,  as  developed  in  the  leading  cases  (b). 

A  mere  power  of  sale  is  not  equivalent  to  a  direction  to  sell,  and  ConBtructiye 
has  not  the  effect  of  giving  to  heritable  property  the  character  of  a  from  Heritable 
moveable  succession  (c).     On  the  other  hand,  a  power  coupled  instate. 
with  a  trusty  express  or  implied — ^that  is,  with  expressions  clearly 
indicative  of  the  testator^s  intention  that  the  power  should  be  exer- 
cised— ^will  be  regarded  as  equivalent  in  law  to  a  direction.     A 
power  of  sale  will,  accordingly,  be  effectual  to  convert  heritage  into 
personal  succession,  if  in  the  ultimate  direction  of  the  trust  deed,  the 
pxu-pose  is  a  division  of  the  entire  estate  into  legacies  or  shares  of 
succession,  and  not  a  conveyance  of  the  residue  as  it  may  stand  to 
the  beneficiaries  {d). 

In  the  case  of  Angus  v.  Anaiu  (e\  the  doctrine  was  for  the  first  Power  coupled 

•^  i7        \  /7  -mth  purpose 

time  distinctly  laid  down,  that  heritable  property  forming  part  of  a  ^^  distribution 
fund  for  division  should  follow  the  rules  of  personal  succession.  aDirection. 
The  trust  deed  conveyed  property,  partly  heritable,  partly  moveable, 
acconq>anied  by  a  power  of  sale,  but  without  any  direction  to  realize. 
The  purpose  of  the  deed  was,  however,  for  ultimate  division  of  the 
entire  estate  into  four  equal  shares,  of  which  one  was  to  be  conveyed 
to  the  testator^s  son,  William  Angus.  William  having  predeceased 
the  testator,  his  heir-at-law  claimed  the  entire  share,  in  so  far  as  it 
consisted  of  unconverted  heritage ;  but  the  Court  found  that  the 


(a)  See  the  cases  of  Spiers  and 
Gardner^  infra^  485 ;  and  Bvchanan 
y.  Young^  ut  supra. 

(h)  See  Bubeequent  chapter  on  Gon- 
stractiye  Cfonversion,  where  the  cases 
are  distinguished. 

(c)  Blair  v.  Blair,  16  Nov.  1849, 
12  D.  97 ;  Strachan  v.  Mowbray,  21 
Feb.  1848,  6  D.  687 ;  Spiers  v.  Spiers, 
&  Gardner  v.  Ogilvie,  infra;  and  aee 


BurreU  v.  BurreU,  14  Dec.  1826,  4  S. 
814 ;  Dvrie  v.  Coutts,  M.  4624. 

(d)Adv,'G€n,  v.  Blackburn,  27  Nov. 
1847, 10  D.  969 ;  Angus  v.  Angus,  and 
Buchanan  v.  Young,  infra;  and  see 
the  Exch.  cases  cited  in  Adon-Gen,  v. 
Smith,  supra. 

(e)  Angus  v.  Angus,  6  Dec.  1825,  4 
S.  279. 
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succession  in  question,  being  a  right  to  a  share  of  general  residue, 
was  moveable,  and  decree  was  therefore  given  in  favour  of  the  exe- 
cutors. 

The  cases  in  Exchequer  relating  to  the  incidence  of  legacy  duty 
are  undoubtedly  of  some  authority  in  questions  as  to  the  powers 
of  trustees  for  sale ;  though  in  questions  of  succession  they  are  to 
be  received  with  caution  (a).  In  the  case  of  the  Advoeale^General 
V.  Ramsaj/s  Tra.  (6),  legacy  duty  was  found  to  be  exigible,  on  the 
ground  that  the  power  of  sale  was  coupled  with  expressions  indica- 
tive of  an  intention  that  the  power  should  be  exercised  in  further- 
ance of  the  purposes  of  the  trust.  In  the  later  cases  of  the  Advo- 
cate-General  v.  Williamson  (c),  and  Re  Holford  (d),  where  the 
direction  was  to  sell  in  order  that  the  '^  profits  might  be  made  part 
of  the  residue  of  the  estate,*'  the  defence  was,  that  the  power  of 
sale  was  unnecessary,  and  had  not  been  exercised.  But  this  cir- 
cumstance was  justly  held  immaterial  in  a  question  as  to  the  inci- 
dence of  the  tax ;  since  the  right  of  the  Crown  in  virtue  of  the  statute 
depended  on  the  terms  of  the  testamentary  instrument,  and  could 
not  be  defeated  by  any  subsequent  act  of  the  trustee  or  beneficiary. 
On  this  principle,  it  was  decided  in  the  case  of  Evans  (e)  that  the 
actual  conversion  of  heritable  property  into  cash,  in  virtue  of  a  bare 
power,  did  not  render  the  estate  liable  to  duty,  there  being  no  direc- 
tion to  sell  expressed  or  implied.  However,  it  has  since  been  held, 
that  if  trustees  are  clothed  with  an  arbitrary  discretion  either  to 
convert  for  behoof  of  the  beneficiaries,  or  to  dispone  the  estate  spe- 
cifically, the  character  of  the  succession  as  regards  the  incidence  of 
taxation  is  determined  by  the  event ;  and  therefore,  if  the  estate  be 
sold,  legacy  duty  is  due  (/). 

In  the  later  Court  of  Session  cases  upon  the  descent  of  beneficial 
interests,  the  principles  of  interpretation  have  been  somewhat  dif- 
ferent. For  our  present  purpose  it  is  sufiicient  to  say,  that  the 
Court  look  to  the  whole  scope  and  tenor  of  the  testamentary  instru- 


(a)  See*  the  subsequent  Chapter  on 
GonstructiYe  Conyersion. 

(6)  Adv.- Gen.  v.  Bamsarps  7V«.,  2 
Or.  M.  &  R.  224,  note. 

(c)  Adv.-Gen,  y.  Williamson^  16 
Mar.  1843,  2  Bell,  89,  affg.  23  Jan. 
1840,  Exch.  Rep. 

(d)  Re  Holford,  1  Price,  426. 


(e)  Re  Evans,  2  Cr.  M.  &  R.  286. 
See  Adv. 'Gen,  y.  Smith,  15  June  1854, 
1  Maoq.  760,  affg.  14  D.  585,  and  Ex. 
Rep. 

(/)  Adv.'Gen.  v.  HamilUm,  22  Feb. 
1856,  18  D.  636;  Attorney-Gen.  v. 
Simcox,  1  W.  H.  &  G.  749.  See  Attor- 
ney-Gen. V.  Mangles,  5  M.  &  WeL  120. 
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ment,  for  the  purpose  of  discovering  whether  the  settlor  had  or  had 
not  expressed  an  intention  of  dealing  with  his  heritahle  estate  as 
money.  Thus,  in  the  cases  of  Spiers  and  Gardner  (a),  where  powers 
of  sale  were  given,  to  be  exercised  "if  necessary,"  andT the  ultimate 
purpose  was  held  to  be  a  specific  conveyance  of  the  residuary  estate 
to  the  heirs  of  the  destination,  the  Court  held  that  the  succession 
was  heritable.  Again,  in  the  case  of  Buchanan  v.  Youn^g  (6),  where 
the  direction  was  to  "  pay  over  "  the  residuary  estate  to  a  plurality  of 
beneficiaries,  subject  to  a  power  of  sale,  to  be  exercised  "if  necessary," 
the  same  view  was  taken  as  to  the  character  of  the  succession  in  the 
Court  of  last  resort. 

The  subject  of  the  execution  of  powers  of  sale  having  been  dis-  Exercise  of 
cussed  in  another  chapter  (c),  we  merely  note  that  trustees  acting 
within  their  powers  are  understood  not  to  be  subject  to  any  personal  ' 

liability,  on  the  alleged  ground  that  the  sale  was  unnecessary,  or  / 
that  the  estate  was  sold  for  an  inadequate  price,  provided  they  have/ 
acted  within  their  powers.  "*  "^ 

The  leading  cases  are  CleUand  v.  Brodie  (rf),  where  the  question 
was  tried  at  the  instance  of  a  beneficiary ;  and  Fleming  v.  CamjH 
bell  {e\  an  action  at  the  instance  of  a  partner  against  directors  of  a 
trading  company.  On  the  question  of  powevy  it  is  important  to 
observe,  that  the  revocation  of  a  trust  purpose  carries  with  it  a 
revocation  of  a  power  given  with  a  view  to  the  execution  of  that 
purpose  (/). 

* 

Parties  who  purchase  trust  property  ought  to  satisfy  themselves  Puichasers 
that  the  trustees  have  power  to  sell ;  otherwise  they  run  the  risk  of  themseivee  as 
losing  their  money.     Ignorance  of  the  purposes  of  the  trust  will  not        ^^^* 
avail  as  a  defence  to  an  action  of  reduction.    The  case  of  the  Magis- 
trates of  Airdrie  v.  Smith  (jr)  illustrates  the  danger  of  purchasing 
incautiously  from  trustees.    The  conmiittee  of  management  of  a 
public  school  attached  to  the  chapel  of  ease  in  Airdrie  had  sold  the 
school-house  to  a  private  purchaser,  with  the  intention  of  applying 

(a)  Spiers  v.  Spiers^  21  Nov.  1850,  (c)  Fleming  v.   Campbell^  26  June 

13  D.  81 ;  Gardner  Y.  Ogilvie,  26  Nov.  1846,  7  D.  935. 

1857,  20  D.  107.  (/)    GHndlay    v.   King,    8    Nov. 

(ft)  Buchanan  v.  Young,    18  Mar.  1863,  16  D.  27. 

1860,  22  D.  979,  revd.  15  May  1862.  {g)  Mags,  of  Airdrie  v.  Smith,  13 

(c)  Chapter  XVII.  July  1860,  12  D.  1222  ;  see  MitcheU 

(d)  CUUandy,  Brodie,  20  Nov.  1844,  v.  Major,  12  Nov.  1856,  19  D.  30. 
7  D.  147. 
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the  proceeds  in  payment  of  the  debts  of  the  chapel.  This  pio«is 
fraud  was  resisted  by  the  magistrates  of  the  burgh,  who  succeeded 
in  having  the  sale  set  aside ;  the  purchaser  being  left,  as  Lord 
Mackenzie  observed,  to  get  back  the  price  if  he  could, — if  otherwise, 
to  bear  ^^  the  penalty  of  entering  into  a  bargain  which  be  knew  be 
was  not  entitled  to  make  "  (a). 

But  a  purchaser  will  not  be  permitted  to  take  advantage  of  im- 
material deviations  from  tbe  terms  of  the  trust  provisions,  for  the 
purpose  of  getting  quit  of  his  bargain  (b).  As  a  contrast  to  sndi 
cases,  we  may  mention  the  case  of  Duffy  in  which  the  ground  of 
reduction  was,  that  the  seller,  a  curator,  had  sold  the  property  after 
the  death  of  his  ward,  and  when  he  was  necessarily  functus  officio  (c). 

It  could  easily  be  shown  by  an  analysis  of  the  authorities,  that 
there  is  no  limitation  of  the  powers  of  trustees  at  common  law  in 
the  matter  of  borrowing  money  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  trust  If  the  money  is  required,  and 
can  be  obtained  on  the  personal  credit  of  the  trustees,  the  sum  re- 
ceived will  of  course  be  placed  to  the  credit  of  the  trust ;  and  on 
repayment  with  interest,  it  will  form  a  proper  charge  against  die 
fund  divisible  amongst  the  beneficiaries  (cQ.  In  transactions  of  this 
kind,  it  may  be  said,  in  a  sense,  that  the  security  of  the  trust  estate 
is  pledged,  because  all  debts  properly  and  bona  fide  iskc^arred,  for  the 
benefit  of  the  estate  form  a  preferable  charge  upon  its  revenues. 
Indeed,  we  feel  warranted  in  saying,  though  we  cannot  refer  to  any 
recent  authority  on  the  subject,  that  a  trustee  obtaining  advances 
on  his  own  credit  for  a  necessary  object, — as,  for  example,  to  com- 
plete buildings  begun  by  his  constituent,  or  to  pay  off  creditors  who 
were  threatening  to  attach  the  property, — would  be  entitled  to  retain 
the  estate  in  his  hands  as  against  the  beneficiaries  until  relieved  of 
his  obligations  (e).  But  he  could  not  burden  the  property  without 
special  authority.  The  distinction  is  a  substantial  one.  The  bene- 
ficiary is  entitled  not  only  to  the  value  of  the  property  left  to  him, 
but  to  the  corpus  of  the  estate,  if  he  chooses  to  take  it  with  its 


(a)  12  D.  1229. 

(6)  Sinclair  v.  Trail,  17  July  1847, 
9  D.  1515.  See^/ttZferv.  Dixon,  11  Feb. 
1 854, 16  D.  536,  where  a  judicial  factor 
upon  a  marriage-contract  trast  was 
held  entitled  to  exercise  a  power  of  sale. 


(c)  Duff^.  Gorrie,  28  May  1849, 
11  D.  1054. 

(d)  BeU's  Pr.  §  1998. 

(e)  Dewar  v.  Ross,   1767-8,  BelVa 
Oct.  Ca.  641 . 
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liabilities.  Now,  borrowing  upon  security,  more  especially  if  a 
power  of  sale  is  added,  is  a  sort  of  alienation.  It  gives  the  creditor 
facilities  for  attaching  and  disposing  of  the  property  without  notice 
to  the  beneficiary,  which  are  altogether  incompatible  with  the  right 
of  the  latter  to  specific  delivery  of  the  estate. 

The  right  to  borrow  on  security  must,  therefore,  result  from  ^^o^g^ 
authority  specially  conferred  by  the  truster ;  and,  according  to  the  ^^^^Trua- 
decision  of  the  whole  Court  in  Pet.  Kinloch  (a),  such  authority  may  ^' 
be  deduced  from  the  terms  of  the  trust  deed,  "by  construction  or 
implication."     We  have  already  referred  to  the  more  important 
aspects  of  this  case,  as  settling  the  doctrine  that  the  Court  cannot 
supplement  the  powers  of  voluntary  trustees.    The  judgment  of  the 
Court  in  this  case,  whQe  overruling  some  decisions  of  a  doubtful 
authority,  does  not  imply  any  dubiety  as  to  the  competency  of  con- 
ferring special  powers  upon  factors  or  guardians  appointed  by  and 
subject  to  the  control  of  the  Court  of  Session  (6). 

The  principles  upon  which  a  power  to  borrow  may  be  deduced  JJ^^db^^. 
by  implication,  have  already  been  noticed  in  connection  with  the  plication- 
subject  of  powers  of  sale.  Their  application  to  the  ca^  of  boirow- 
ing  cannot  be  attended  with  any  peculiar  difficulty ;  and  we  are  not 
aware  of  any  case  in  which  such  powers  have  been  established  by 
declaratory  decision.  Where  a  trust  deed  contemplates  the  reten- 
tion of  landed  property  in  the  hands  of  trustees  for  any  considerable 
period — with  an  ultimate  purpose,  not  of  division,  but  of  specific 
conveyance — ^and  at  the  same  time  authorizes  an  expenditure  of 
money,  during  the  continuance  of  the  trust,  greater  than  the  revenues 
of  the  estate  will  afford,  we  should  consider  that  a  power  of  borrow- 
ing upon  security  was  implied.  If  trustees  are  authorized,  either 
expressly  or  by  implication,  to  borrow  on  flie  security  of  the  estate, 
it  follows  that  they  have  power  to  grant  a  boind  and  disposition  in 
security,  which  necessarily  contains  a  power  of  sale.  Without  such 
a  power,  a  loan  could  not  be  obtained  except  at  high  interest,  and 
with  collateral  security  (c). 

(a)  Pet.  Kinloch  ^  Ors,,  7  Dec.  1859,  (b)  Per  the  Lord  Pr.  M'NeiU,  22  D. 

22  D.  174.    See  Dewar  y.  Ross's  IVa.,  177 ;  see  also  Pet.  White,  7  Mar.  1855, 

1792,  Bell,  541,  where  a  power  to  bor-  17  D.  599. 

row  was  held  to  give  by  implication  (c)  See  Stewart  v.  Kirkatdy,  14  Nov. 

the  right  of  grantiDg  dispositions  in  1849,  12  D.  73. 
Becurity. 


1    I 
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It  has  been  decided,  ib  conf  onnity  with  the  opinion  of  both  Divi- 
sions of  the  Court,  that  the  tutors  of  an  heir  of  entail  cannot  exercise 
the  power  conferred  by  the  21st  sec.  of  the  Act  11  &  12  Vict.  cap. 
36,  of  granting  a  bond  and  disposition  in  security  over  the  property. 
This  dedsion  will,  we  presume,  apply  to  the  case  of  testamentaiy 
trustees  charged  with  the  management,  during  minority^  of  property 
either  entailed  or  to  be  entailed  under  the  powers  of  the  settlement 

We  are  not  aware  that  any  special  authority  is  requisite  to  enable 
trustees  to  borrow  money  upon  the  security  of  moveable  property, 
such  as  ships,  stock  in  trade,  etc.  The  ordinary  powers  of  realizing 
and  changing  securities,  inherent  in  the  office  of  a  private  trustee^ 
would,  in  the  absence  of  express  directions  to  the  contrary,  entitle 
him  to  raise  money  by  the  sale  of  moveable  property.  Should  cir- 
cumstances render  an  immediate  sale  inexpedient,  he  iBvould  seem 
a  fortiori  to  have  the  power  of  pledging  the  property  in  security  of 
advances. 

In  the  administration  of  funds  appropriated  to  charitable  or  other 
permanent  objects,  it  may  sometimes  be  necessary  or  expedient  U> 
incur  liabilities  beyond  the  extent  of  the  income  for  the  year.  Ad 
vances  made  to  meet  a  temporary  exigency  will  be  sustained  to  a 
moderate  extent,  as  a  charge  upon  the  trust  estate ;  but  the  trustees 
cannot,  without  a  breach  of  trust,  make  such  inroads  upon  the 
capital  as  will  impair  the  efficiency  of  the  fund  as  a  source  of  per- 
manent revenue.  ^^  I  have  no  conception,"  said  Lord  Medwyn  in 
the  case  of  M^Leish  (a),  "  that  if  the  trustees,  on  their  own  respon- 
sibility, borrow  money,  or  lay  out  a  large  sum  on  repairs  in  any 
year,  they  will  be  bound  to  make  the  whole  a  deduction  from  the 
receipts  of  that  year,  so  far  diminishing  the  payments  to  the  objects 
of  the  charity  ;  or  that  they  may  not  pay  off  such  sums  by  instal- 
ments in  subsequent  years.*' 

Where  trustees  of  a  fund  mortified  for  the  benefit  of  the  poor 
of  the  town  of  Forfar  overdrew  their  bank  account  to  the  extent  of 
nearly  L.500  (their  annual  revenue  amounting  at  that  time  to 
L.205,  Ss.),  for  the  purpose  of  granting  relief  at  a  period  of  un- 
usual distress,  the  Court  refused  to  find  that  the  lands  of  the  morti- 
fication were  adjudgeable  for  the  debt,  but  sustained  the  expendi- 
ture as  a  charge  upon  the  trust  funds,  and,  of  consent,  allowed  the 
(r/)  M'Uish's  Trs.  V.  APLeish,  25  May  1841,  8  D.  922. 
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debt,  with  accniing  interest,  to  be  paid  by  instalments  out  of  the 

annual  revenue.    The  Court  were  unanimously  of  opinion,  that  they 

could  not  allow  the  capital  to  be  encroached  upon ;  Lord  Jeffrey 

remarking,  that  if  the  managers  had  been  dealing  with  a  usurer  of 

the  Shylock  class,  who  would  insist  on  immediate  payment,  they 

might  have  been  made  personally  responsible.    The  observation  was 

not  intended,  as  we  read  it,  to  throw  any  doubt  on  the  right  of  the 

managers  ultimately  to  obtain  relief  out  of  the  revenues  of  the 

charity  (a).     The  case  of  Brown  v.  Thomson  (b)  shows  that  the 

Court  will  not  givQ  encouragement  to  personal  actions  against  the 

managers  of  foundations. 

When  money  is  borrowed  without  authority  on  the  security  of  Besnlts  of 
heritable  property,  risk  attaches  both  to  the  borrower  and  lender.  exoe«o?au-'^ 
If  the  sum  has  been  necessarily  expended — that  is,  in  accordance     ^"^' 
with  the  truster's  intention — ^it  will  form  a  debt  against  the  benefi- 
ciary only  in  so  far  as  the  value  of  the  property  is  increased  by . 
the  expenditure.     The  beneficiary  may  renounce  the  succession ; 
and  if  the  debt  is  in  excess  of  the  value  of  the  property,  the 
trustee  will  be  liable  for  the  deficiency,  as  was  found  in  the  case 
of  Lawson  v.  Walker  (c).     On  the  other  hand,  the  creditor  may  lose 
his  recourse  against  the  trust  estate  in  the  event  of  the  money 
being  improvidently  expended  or  misappropriated.     This  was  the 
principle  of  the  decision  in  M^MiUan  v.  Armstrong  (d),  in  which 
the  security  was  held  good  only  to  the  extent  of  the  sum  which 
could  be  shown  to  have  been  applied  in  fulfilment  of  the  trust  pur- 
poses.   Lord  Moncreiff  dissented  from  the  judgment,  on  the  ground 
that  the  property  disponed  in  security  was  not  part  of  the  original 
trust  estate,  but  a  purchase  made  by  the  trustees  for  the  purpose  of 
investment ;  and  he  would  seem  to  have  been  of  opinion  (e)  that, 
although  the  investment  itself  was  not  to  be  approved  of,  yet  the 
powers  of  the  trustees  in  dealing  with  it  would  be  as  extensive  as  if 
the  fund  had  remained  personal :  Surrogatum  sapit  naturam  ejusy  in 
cujus  loco  surrogatur. 

By  the  Act  1696,  c.  8,  fathers  are  empowered,  while  in  liege  Powers  of 
poustiey  to  name  tutors  and  curators  to  act  for  their  children  after  Guardianship. 

(a)  Arbroath  Bank  v.  Stevenson^  16  (c)  Lawson  y.  Walker^  2  Dec.  1845, 

June  1847,  9  D.  1228.  8  D.  232. 

(h)  Brown  y.  TAowwow,  20  June  1849,  (d)  M^MiUan  y.  Armstrong^  6  Dec. 

11 D.  1182.  1848,  11  D.  191.            {e)  11  D.  208. 
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Appoiniment 
by  Father. 


Appointment 
by  a  stranger. 


Beflponsibility 
of  Tutor  or 
Curator  qua 
Trustee. 


th6  appointer's  death.  When,  therefore,  a  father  appoints 
tees  to  be  tators  and  cnrators  to  his  minor  children,  the  powen  of 
the  trustees  in  the  matter  of  goardianship  will  be  such  as  the  law 
confers  upon  guardians  generally,  with  such  additional  powers  as 
the  deed  may  specially  appoint.  Tutorsnaominate,  who  do  not 
require  to  find  caution,  appear  to  stand  in  substantially  the  same 
position  as  trustees,  with  ref er^ice  to  the  source  from  which  they 
derive  their  authority ;  and  we  apprehend  that  the  Court  would  in 
future  consider  itself  bound  to  refuse  applications  for  special  powers 
on  the  part  of  tutors-nominate.  Curators,  being  only  required  to 
act  as  consenting  parties  (which  is  almost  necessarily  a  discretioDaiy 
duty),  are  less  likely  to  be  embarrassed  in  consequence  of  the  omis- 
sion to  clothe  them  with  authority  for  any  purpose  of  administration. 

Any  person  making  a  gratuitous  o(mveyance  of  property  to  a 
minor  is  entitled  to  appoint  curators  for  him ;  whose  powers,  how- 
ever, are  limited  to  the  management,  oa  his  behalf,  of  the  propertv 
so  conveyed.  Such  appointments  are  r^arded  as  conditions  anw^x^ 
to  the  gift  of  property,  with  reference  to  its  disposal  and  manage- 
ment ;  and  are  effectual  to  exclude  the  management  of  ordinaiy 
curators  as  to  the  property  so  conveyed ;  but  it  has  be^i  held  that 
a  nomination  of  this  kind  does  not  prevent  the  minor  from  choosing 
curators  for  himself  (a).  It  \&  doubtful  whether  the  appointment 
of  tutors  and  curators  by  a  stranger  gives  a  trustee  the  powers,  or 
imposes  upon  him  the  responsibilities,  of  the  office  of  guardianship. 
The  general  opinion  is,  that  it  is  merely  equivalent  to  a  direction  to 
protect  the  interest  of  the  min(»rs  to  the  best  of  his  ability  (b).  As 
the  offices  of  trustee  of  the  estate  and  testamentary  tutor  or  curator 
are  distinct,  it  has  been  held  that  the  donee  may  accept  the  one 
trust  though  he  declines  the  other  (c) ;  and  under  the  statute  1696, 
cap.  8,  the  offices  of  tutor  and  curator-nominate  may  be  disjcMned. 

Testamentary  curators,  appointed  by  a  stranger,  being  merely 
invested  with  a  quasi  power  of  guardianship,  do  not  seem  to  be  snb- 


(a)  Wilson  v.  Campbell  ff  Others^  10 
Mar.  1819,  F.  C. 

(6)  Praser,  II.  77 ;  Bell's  HI.  III. 
28 ;  Here's  Notes,  35,  86.  However, 
it  was  found  in  two  early  cases  that 
testamentary  tutors  were  bound  to 
make  up  inventories  {KirkpatriQk  v. 


hP Alpine,  1793,  M.  1638 ;  flbmifton  v. 
Hawkins,  there  cited;  and  see  Hume, 
Sees.  Pap.  in  Adv.  Lib.,  "Winter 
1789-90,"  No.  118). 

(c)   MolUson  V.  Murray,  19  Dec. 
1838,  12  S.  287. 
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ject  to  the  statutory  responsibilities  of  legal  guardians.  A  testa- 
mentary tutor  so  called,  when  appointed  by  a  stranger,  is  in  reality 
only  a  curator.  His  powers  do  not  extend  to  the  custody  of  the 
minor's  person ;  and  it  is  difScult  to  see  in  what  respect  his  powers 
would  differ  from  those  of  a  mere  trustee.  Whether  appointed 
under  the  name  of  tutors  or  curators,  we  apprehend  that  the  pro- 
visions of  the  recent  statute,  exempting  trustees  from  joint  respon- 
sibility, must  be  extended  by  construction  to  such  guardians.  With 
regard  to  the  duty  of  making  up  inventories,  it  has  been  generally 
held,  that  as  the  trust  deed  itself  shows  the  extent  of  the  property 
placed  under  their  management,  curators  appointed  by  strangers  are 
not  under  any  obligation  to  comply  with  the  requisitions  of  the 
Scottish  statutes  (a).  The  remarks  we  have  just  made,  regarding  the 
powers  of  testamentary  curators,  will  also  apply  to  the  case  of  pro- 
curators charged  with  the  custody  of  property  bequeathed  to  any 
insane  or  imbecile  persons. 

In  connection  with  this  subject,  we  may  refer  to  a  curious  case,  Appointoent 
which  raised  the  question,  whether  a  party  was  entitled  to  appoint  a  aeif. 
curator  to  himself  in  contemplation  of  his  own  supervening  incapa^- 
dty.  The  case  came  before  the  Court  in  a  petition  from  the  parties 
so  selected,  to  be  appointed  curators ;  and  the  judges  being  satisfied 
that  the  unfortunate  gentleman  was  in  possession  of  his  faculties 
at  the  time  when  he  foresaw  the  calamity  that  ultimately  overtook 
him,  gave  effect  to  his  wishes ;  but,  at  the  request  of  his  relatives, 
conjoined  a  third  party  along  with  those  n(»ninated  by  himself  (b). 

The  power  of  advancing  a  portion  of  the  capital  of  a  fund  for  Powers  of 
the  maintenance  of  lif erenters  must  be  the  subject  of  express  grant,  yances. 
Accordingly,  trustees  will  not  be  allowed  to  take  credit  for  sums 
advanced  out  of  capital  for  the  maintenance  and  education  of  a 
family,  where  those  purposes  are,  by  the  directions  of  the  settlement, 
to  be  provided  for  out  of  the  interest  (c).    But  if  the  deed  contains  Alimentary 

,        ,  ,  ,  adyanceB. 

no  provision,  or  one  which  is  manifestly  inadequate  for  the  suste- 
nance of  the  granter^s  family  during  the  period  of  minority,  the 
trustees  may  provide  the  necessary  means  out  of  the  estate ;  for  they 

(a)  AccordiDglj,  the  BOundnesB  ci  (6)    Todrick    v.    Sihbaldy  9  Mar. 

the  decisions  to  the  contrary  has  been  1833,  11  S.  561. 

questioned  by  Prof.  J.  G.  Bell,  Prof.  (c)  HerioCs  Trs,  v.  Fyfe,  8  Mar. 

More,  and  Mr  Fraser ;  supra,  p.  490  (6).  1 836j  14  S.  670. 
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Power  to  anti- 
cipate distri- 
bution* 


Power  to  pnp- 
chase  Lands. 


are  bound,  as  the  settloi's  representatives,  to  aliment  his  family  (a). 
Authority  has  sometimes  been  granted  to  trustees  by  the  Conit  to 
make  advances  out  of  the  capital  of  the  trust  estate  for  the  main- 
tenance and  education  of  the  family ;  but  the  judges  have  latterij 
shown  an  indisposition  to  interfere  with  the  management  of  private 
trusts.  In  the  case  of  HamiUon^  Pet.  {b\  the  Court  authorized 
trustees  to  advance  a  small  sum  for  the  current  year's  expenses,  and 
intimated  that  they  would  entertain  a  motion  in  future  years,  if 
necessary.  But  in  the  most  recent  case  (c),  a  similar  prayer  was 
refused,  on  the  ground  that  the  vesting  of  the  fee  was  rendered  con- 
tingent by  a  clause  of  survivorship.  In  such  circumstance^  pay- 
ment by  way  of  anticipation  might  have  the  effect  of  depriving  tbe 
eventual  legatees  of  a  portion  of  their  succession  (d).  The  right  of 
the  beneficiary  to  tiie  interest  of  his  provision  prior  to  the  period  of 
distribution,  is  considered  in  the  chapter  on  Legacies. 

It  seems  to  have  been  doubted  by  the  judges  who  decided  NisbH 
V.  Tod  (e)y  whether  a  power  conferred  by  a  settlor,  of  making  alimen- 
tary advances,  could  be  exercised  by  a  judicial  factor  ?  There  seems 
no  good  reason  why  it  should  not ;  for  such  powers  do  not  involve 
the  exercise  of  an  arbitrary  discretion,  but  merely  of  sound  judg- 
ment applied  to  the  circumstances  and  wants  of  the  family. 

A  power  given  to  an  executor  of  anticipating  the  period  of  distri- 
bution, will  not,  unless  it  is  actually  exercised,  accelerate  the  period 
of  the  vesting  of  the  succession  (/). 

It  would  be  foreign  to  the  object  of  ordinary  f anuly  trusts  to 

allow  purchases  of  property  to  be  made  either  for  investment  or  on 

speculation.     It  is  not  enough  that  investments  of  trust  money 

should  be  safe ;  they  must  be  such  as  are  capable  of  being  easily 

realized.      Accordingly,  investments  of  trust  money  on   landed 

(a)  Dunbar's  Trs.  v.  Shaw^  13  Nov.      of  Chancery  refuse  to  grant  authority 
1805,  Hume,  265 ;  Pet.  Taylor ^  5  Feb.      to  make  advances  out  of  funds  subject 


1850,  13  D.  948.  In  the  last-men- 
tioned case,  the  authority  of  the  Court 
was  sought  and  obtained. 

(6)  Pet.  Hamilton,  20  July  1859, 21 
D.  1379 ;  28  May  1860,  22  D.  1095. 

(c)  Pet.  MundeU,  24  Jan.  1862,  24 
D.  827. 

(d)  See  the  English  cases, — Stain' 
nock  v.  Crisp,  Freem.  78;  and  Walker 
V.  Wetherell,  6  Ves.  477.     The  Court 


to  a  destination  over  (Lee  v.  Brown^ 
4  Ves.  362 ;  WortMngton  v.  UPCragh, 
23  Beav.  41).  This  is  in  precise  ac- 
cordance with  the  rule  laid  down  in 
MundelTs  case. 

(e)  Nisbet  v.  Tod,  15  Jan.  1848, 
10  D.  861. 

(/)  See  the  subject  of  the  Acce- 
lerating of  Vesting  treated  in  Part 
111. 


Sbc.  III.]    POWERS  OF  PURCHASING  AND  ENTAILING.  493 

security  must  be  made  by  way  of  loan,  and  not  by  purchase.    In 
the  case  of  eleemosynary  trusts,  indeed,  the  permanency  of  landed 
property  and  Its  capacity  for  improvement  marks  it  out  as  the  best 
possible  investment  for  such  purposes;    and  it  is  probable  that 
trustees  for  charitable  purposes  would  be  held  entitled  to  invest  in 
the  purchase  of  land  without  special  authority.     But  trustees  of 
private  trusts  holding  funds  for  the  ultimate  purpose  of  distribution, 
would  not  be  warranted  in  entering  into  such  transactions  unless 
specially  authorized.    In  the  case  of  McMillan  v.  ArmHrong  (a), 
Liord  Moncreiff  strongly  disapproved  of  such  purchases.    "  It  is  very 
clear  to  me,"  he  observed,  "  that  under  this  will  there  was  no  power 
given  to  employ  the  personal  funds  of  the  deceased,  after  being 
converted  into  money,  in  the  purchase  of  a  land  estate.    The  whole 
scope  and  the  plain  terms  of  the  deed  import  the  reverse.     And 
any  such  employment  of  the  money  in  a  speculative  or  ambitious 
purchase  was  evidently  a  thing  altogether  different  from  a  mere  in- 
vestment at  interest  for  security,  even  in  a  real  or  heritable  security." 

Trustees  of  mortifications  are  sometimes  empowered  by  deed  or  where  Jurfa- 
Act  of  Parliament  to  take  securities  or  to  invest  money  in  land  at  to*Comt^crf*^ 
the  sight  of  the  Court  of  Session.    The  case  of  Hope  (b)  shows  ®*^°^ 
that  the  Court  have  construed  somewhat  critically  the  enabling 
clauses  of  such  instruments. 

A  trust  for  the  execution  of  an  entail  may  be  in  the  form  either  power  to  exe- 
of  a  direction  to  entail  lands  conveyed  to  the  trustees ;  or  it  maybe  ^^  "***^ 
in  the  nature  of  a  trust  for  the  purchase  of  lands  to  be  entailed  on 
a  specified  order  of  heirs.  Powers  to  create  entails  need  not  be 
expressed  in  technical  language,  provided  a  tailzied  succession  is 
prescribed,  either  by  specifying  the  order  of  heirs,  or  by  reference 
to  the  destination  in  an  existing  entail  (c).  And  the  force  of  an 
express  direction  to  entail  cannot  easily  be  destroyed  by  ambiguous 
expressions  in  another  part  of  the  settlement  (d).  Authority  to 
execute  an  entail  may  be  given  by  power  of  attorney  (e). 

(a)  M'MUlan  v.  Armstrong,  6  Dec.      2  S.  862  ;  APPherson  v.  M'Pherson, 
1848, 11  D.  207.  11  June  1852,  1  M*Q.  246  ;  and  Mon- 

(b)  Pet.  Hope,  21  May  1861, 13  D.  985.      creiff  v.  Menzies,  20  D.  95. 

(c)  Compare  Leny  v.  Leny,  28  June  (d)  Forsyth  v.  Ferguson,  14  June 
1860,  22  D.  1272,  with  Forrest's  Trs,      1832,  10  S.  646. 

T.  Fwrest,  14  Dec.  1845,  8  D.  304 ;  (e)  Pet.  Napkr,  4  Mar.  1887,  15  S. 

M'Innes  v.  APAUister,  29  June  1827,      746. 
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Defectiye  En-  Until  the  Entail  Amendment  Act  came  into  operation  an  heir 

tail  irrmno-  ,  .  ,  . 

diaUe.  possessing  upon  an  imperfect  entail  had  no  power  to  amend  it, 

either  directly  or  b j  means  of  a  trust ;  the  theory  being,  that  the 
entail  was  binding  inter  hcgredesy  and  that  any  attempt  to  ixnpoEe 
new  conditions  or  additional  fetters  was  a  departure  f rcHn  the  con- 
ditions of  the  grant.  In  the  case  of  BaiUie  v.  Cochrane  (a),  tins 
principle,  that  every  entail  is  complete  in  itself  ,  was  finally  esU- 
blished ;  the  House  of  Lords  haying  concurred  with  the  Court  ol 
Session  in  holding  that  an  obligation  to  execute  an  entail,  even 
when  contained  in  a  contract  of  marriage,  did  not  create  a  trust  in 
the  person  of  the  heir  to  execute  an  entail,  because  in  the  marriage- 
contract  itself  an  attempt  had  been  made  to  carry  out  the  purposes 
of  the  obligation  by  means  of  a'procuratory  of  resignation,  in 
which  the  conditions  were* imposed  by  reference.  In  Urquhari  y. 
Urquhart  (&),  a  supplementary  entail  having  been  declared  invalid 
on  the  ground  that  it  imposed  new  fetters,  the  Court,  in  the  same 
action,  set  aside  the  original  deed,  acting  under  the  authorily  of 
the  43d  section  of  the  statute,  which  declares  that,  estates  held 
under  a  deed  of  entail  defective  in  one  particular  may  be  possessed 
in  fee-simple  by  the  heir  in  possession. 
ExitaU  nut  J  It  is  the  less  necessary  now  to  refer  particularly  to  the  authori- 

died  by  meanB  tios,  a  list  of  which  is  Subjoined,  establishing  the  proposition,  that 
an  entidl  defective  in  any  particular  is  irremediable  by  heirs-sub- 
stitute (c) ;  because,  under  the  43d  section  of  the  Entail  Amend- 
ment Act,  all  imperfect  entails  are  cut  down  to  simple  destinations. 
Hence  it  follows,  that  the  heir  in  possession  under  a  defective  entail 
is  now  entitled,  in  his  character  of  fee-simple  proprietor,  either  by 
himself  or  by  his  trustees,  to  execute  a  new  entail  of  a  more  bind- 
ing character.  But  although  the  Act  protects  the  heir  in  possession 
from  any  action  at  the  instance  of  substitutes  for  contravention,  it 
would  in  most  cases  be  prudent  to  have  the  invalidity  of  the  ftiriating 
title  established  by  declarator  before  executmg  a  new  entail. 

It  is  a  question  of  intention,  on  the  construction  of  a  general 


(a)  BaUUeY.  Cochrane,  12  Mar.  1857, 
2  M*Q.  529,  affg.  17  D.  659 ;  Forbes 
y.  GammeUy  14  May  1858,  20  D.  917. 

(5)  Urquhart  v.  Urquhart,  19  Feb. 
1851,  13  D.  742. 

(c)  See  Watson  y.  Pyat,  28  Jan. 


1801,  F.  C. ;  Douglas  v.  Johnston, 
5  Dec.  1804,  F.  C. ;  Ormiston  v. 
Ormiston,  24  Jan.  1809,  Hume,  531 ; 
Meldrum  v.  Maitland,  29  June  1827, 
5  S.  857  ;  E,  o/Ftife  v.  Duff,  7  Mar. 
1828,  6  S.  698. 
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conveyance  of  hmtable  property  to  trustees,  whether  it  inchides  Does  a  General 

,  .  Conveyance 

lands  held  onder.  a  defective  deed  of  entail  (a).     If  the  truiSt  carry  lands 

purpose  were  to  entail  the  lands  on  the  same  series  of  heirs,  we  conditions  of 

think  the  presxunption  would  be  very  strong,  that  the  lands  in  talf?  ^ 
question  were  meant  to  be  included. 

Powers  of    entailing,  when  constituted    by  reservation,  are  Strict  oon- 

_  ,  r .  .  struction  of 

strictly  construed ;  and  the  f ramins^  of  such  provisions  is  therefore  a  ceruin  Powers 
matter  of  some  delicacy,  demanding  not  only  attention  to  form,  but 
an  accurate  knowledge  of  the  principles  of  the  law  of  entail.  We 
may  illustrate  our  meaning  by  referring  to  the  case  of  powers  re- 
served by  marriage-contract  to  entail  property  destined  to  the  heirs 
of  the  marriage,  or  to  impose  additional  fetters  on  the  heirs.  In 
order  that  such  powers  may  be  practically  operative,  it  is  not  enough 
that  the  contracting  party  reserves  the  right  of  making  an  entail, 
either  in  general  terms,  or  by  reference  to  the  prohibitory  and 
resolutive  clauses  which  he  proposes  to  adject.  He  must,  if  he 
means  to  alter  the  destination  of  the  marriage*contract,  reserve  to 
himself  a  power  of  altering  the  order  of  succession  ;  otherwise  the 
only  entail  he  will  be  permitted  to  execute  under  the  reserved 
power,  wiU  be  one  in  favour  of  the  eldest  son  and  his  heirs  what- 
soever,  who  by  the  marriage-contract  are  considered  to  have  a 
vested  interest  in  the  succession  (J).  Moreover  the  entail  would 
not  be  binding,  even  if  executed  in  favour  of  that  order  of  heirs ; 
since  it  has  now  been  decided  that  an  entail  to  a  party  and  his 
heirs  whatsoever  is  not  within  the  protection  of  the  statute  1685  (c). 
In  other  respects  the  construction  of  reserved  powers  of  executing 
entails  is  similar  to  that  of  trusts,  along  with  which,  therefore,  it 
may  be  conveniently  considered. 

A  power  to  entail  lands  is  defeasible  under  the  Entail  Amend-  Powers  to  En- 
ment  Act,  if  the  direction  is  defective  in  any  of  the  prohibitions  (J),  under  Entail 
or  even  though  perfect,  if  the  intended  institute  is  a  person  of  full 
age,  bom  after  the  date  of  the  settlement ;  though  in  the  last  case 
it  would  probably  be  the  duty  of  the  trustees  to  execute  an  entail 
in  terms  of  the  trust,  if  they  were  not  interpelled.     The  machinery 

(a)  Hepburn  v.  Hepburn,  10  Feb.      Jan.   1826,  4   S.    893 ;   Macleod  y. 
1860,  22  D.  730  ;  E.  of  EgUnton  v.      Macleod,  1  July  1828,  6  S.  1048. 

E,  of  EgUnton,  28  May  1861,  23  D.         (c)  Leny  v.  Leny,  28  Juno  1860, 22 
1369.  D.  1272. 

(b)  APNeiU  v.  M'NeilVs  Trs.,  27         (cQ  H  &  12  Vict.  cap.  36,  §  43. 
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provided  by  the  statate  for  vacating  the  tmst,  is  analogous  to  die 
p'tocess  of  disentailing ;  it  being  provided,  that  apy  party  (heing  <jf 
foil  age,  and  bom  after  the  settlement)  for  whom  any  landed  estate 
is  held  in  trust,  may  ^^  make  application  by  way  of  summary  petitioD 
to  the  Court  of  Session,  setting  forth  the  facts,  and  referring  to  this 
Act,  and  craving  the  Court  to  pronounce  an  act  and  decree  declaring 
him  fee-simple  proprietor  of  such  land  or  estate,  and  nna£Fected 
by  any  such  conditions,  provisions,  restrictions,  or  limitations  "  (a). 
Power  to  Sometimes  trustees  are  directed  to  accumulate  rents,  or  the 

f*"**^*^  to*^*^  proceeds  of  investments,  for  the  purpose  of  purchasing  lands  to  be 
in  Land.  afterwards  entailed  (b) ;  or  the  trust  may  be  to  sell  landed  properij 

for  the  purpose  of  purchasing  other  lands  more  contiguous  to  the 
principal  estate.  Under  a  direction  of  this  nature,  trustees  have 
been  held  entitled  to  lay  out  an  uninvested  balance  of  the  moner 
in  erecting  a  mansion  (c),  or  in  the  purchase  of  superiorities  (d)j 
but  not  in  the  commutation  of  teind  or  feu  duties  (e). 

Several  questions  of  difficulty  have  occurred  in  connection  with 
the  construction  of  powers  of  sale  in  combination  with  directions  for 
the  payment  of  debts  and  entailing  the  residue.  We  may  observe, 
that  in  construing  such  powers  an  important  distinction  has  been 
recognised  between  trusts  for  payment  of  debts,  and  trusts  relating 
to  the  destination  of  residue.  In  the  former  case,  a  power  to  sell  has 
been  held  to  be  implied,  on  the  ground  that  as  the  testatoi^s  estate 
was  liable  to  be  sold  at  the  instance  of  his  creditors,  he  must,  in 
voluntarily  providing  for  the  payment  of  his  debtSy  be  held  to  have 
contemplated  the  exercise  of  such  a  power.  This  is  in  substance 
the  principle  of  the  case  of  Erakine  v.  Wemysa  (/),  and  subsequent 
cases  {g).  But  an  intention  that  the  estate  should  be  sold  for  the 
purpose  of  adding  the  proceeds  to  a  fund  which  has  been  subjected 
to  the  fetters  of  an  entail^  will  no  more  be  implied,  in  the  absence  of 
an  express  declaration,  than  an  intention  to  entail  the  estate  itself 
would  be  implied.    And  therefore,  where  a  trust,  for  the  purpose 

(a)  11  &  12  Vict.  cap.  36,  §  47.  (e)  PoUex/en  v.  Stewart,  14  July 

(6)  BeattU  v.  Johnstone,  15  Dec.  1841,  8  D.  1215. 

1849,  12  D.  357 ;  Strathmore  v.  Strath-  (/)  Erskine  v.  Weinyss,  13  May  1829, 

mare's  Trs.,  9  July  1856,  18  D.  1212.  7  S.  594. 

(c)  SproVs  Trs.  v.  Sprot,  11  Mar.  {g)  M'Kinnon  v.  M'Kxnwm,  4  Dec. 

1830,  8  S.  712.  1838,  1  D.  153 ;   and  Henderson  v. 

(cO  Sharpe,  11  Feb.  1823,  2  S.  203.  SomerviUe,  22  June  1841,  8  D.  1049. 
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of  creating  an  entail  of  lands^  contains  incidentally  a  conveyance  of 
other  lands^  as  to  the  disposal  of  which  nothing  is  said,  these,  after 
payment  of  debts,  must  be  transferred  in  fee-simple  to  the  heir-at- 
law  (a).  If,  however,  the  trustees  are  desired  to  convey  the  estate 
under  fetters,  the  direction  is  binding  until  set  aside  in  a  decla. 
rator  (6). 

It  must  be  kept  in  view,  that  trusts  which  provide  for  the  ac-  niegai  aocn- 
cnmulation  of  money,  whether  for  the  purpose  of  creating  entails  or 
otherwise,  are  liable  to  be  cut  down  by  the  Thellosson  Act  (c), 
which  now,  by  the  41st  section  of  the  Entail  Amendment  Act  (d)y 
is  extended  so  as  to  include  accumulations  of  the  rents  of  heritable 
property,  as  weU  as  of  the  interest  of  money.  In  the  case  of  Lord 
V.  Colvin  {e)y  an  opinion  was  returned  to  the  Court  of  Chancery, 
in  compliance  with  the  Law  Ascertainment  Act,  to  the  effect  that 
impUed  accumulations  are  equally  void  as  if  they  were  expressed, — 

decisions  (/).  The  mode  of  defeating  accumulations  is  provided 
by  the  statute  itself ;  the  money  is  to  be  "  received  by  such  person 
or  persons  as  would  have  been  entitied  thereto,  if  such  accumulation 
had  not  been  directed"  (^).  The  Act  contains  an  exception  with 
regard  to  accumulations  for  the  payment  of  debt,  or  raising  provi- 
sions for  children. 

It  is  easy  to  see  that,  in  the  execution  of  a  duty  so  delicate  and  Exeontion  of 

PoWOIB  of 

responsible  as  that  of  creating  an  entail,  many  points  of  difficulty  EntaiUng. 
must  occur  which  can  only  be  settied  by  recourse  to  litigation. 
From  the  number  of  cases  that  have  arisen  in  the  course  of  the 
present  centuiy,  the  duties  of  trustees  acting  under  general  powers 
are  now  pretty  weU  settled ;  but  the  points  arising  for  consideration 
under  special  instructions  as  to  the  destination  and  conditions,  will 
doubtless  continue  to  present  new  features  of  interest.  In  another 
chapter  we  have  treated  fully  of  the  execution  of  entails  under 
powers  (A). 

(a)  AUan  v.  Glasgow's  Trs,^  1  Sept.  (d)  11  &  12  Vict.  cap.  86. 

1886,  2  S.  &  M'L.  883  ;    Trotter  Vj  (e)  Lord  v.  Colvin,  7  Dec.  1860,  23 

Cunninghame,  29  May  1849,   11  D.  D.  111. 

1066.  (/)  See  Tendi  y.  Cheese^  19  Beay. 

(6)  Gilmour's  Trs,  v.   Gilmour,  6  8. 

Deo.  1856, 19  D.  134.  (g)  49  Qeo.  III.  cap.  98,  §  2. 

(c)  89  &  40  Geo.  III.  cap.  98.  (h)  Chapter  XYIII. 
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Power  to 
Trustee  or 
Beneficiary  to 
enter  into 
personal  con- 
tracts. 


Miscellaneous 
Powers. 


By  means  of  a  grant  of  special  powers,  a  settlor  may  remove,  in 
any  particular  case,  the  disability  which  attaches  to  the  pomtion  ol 
trustees  and  beneficiaries  in  regard  to  entering  into  lacratiTe  trans- 
actions with  the  trust  estate.  It  is  often  of  advantage,  and  canm- 
tent  with  the  wishes  of  a  settlor,  that  the  individual  trustees  or 
beneficiaries  should  have  power  conferred  upon  them  to  become 
purchasers  from,  or  tenants  of,  the  trust.  Trust  settlements  fre- 
quently empower  the  trustees  to  accept  the  offices  of  factor  and  agent 
to  th&  trust.  The  utility  of  this  dispensation  with  the  rules  of  equity 
is  more  questionable  than  in  the  case  of  a  grant  of  authority  to  pur- 
chase.   In  either  case  the  power  will  be  liberally  construed  (a). 

The  powers  that  may  be  conferred  by  grant  on  fiduciary  dis- 
ponees,  are  evidently  as  various  as  those  which  may  be  exercised  by 
a  fee-simple  proprietor.  Some  of  those  have  been  referred  to  in^ 
cidentally,  in  treating  of  the  usual  powers  of  administration.  Such 
are  powers  of  f euing  and  grantmg  long  leases ;  powers  to  submit 
and  refer  actions  or  claims ;  powers  to  invest  in  precarious  securities, 
to  carry  on  a  going  business,  or  to  work  minerals.  In  all  cases 
where  the  power  of  a  beneficiary  to  do  a  particular  act,  or  class  of 
acts,  is  limited  by  the  common  law,  the  trustee  holding  for  his  be- 
hoof is  subject  to  the  same  restriction ;  a  principle  which  may  be 
illustrated  by  the  case  of  trustees  for  liferenters,  whose  powers  in 
regard  to  cutting  timber  and  wasting  the  substance  will  be  similar 
to  those  enjoyed  by  the  lif  erenter  under  a  direct  disposition.  It  is  of 
course  competent  to  the  truster  to  extend*  the  powers  of  the  trustee 
as  he  may  think  proper ;  and  in  that  event,  the  responsibility  of  the 
trustee  will  be  just  the  same  as  that  of  any  other  gratuitous  man- 
datory charged  with  the  execution  of  a  particular  matter  of  business. 
He  will  not,  in  the  general  case,  be  liable  for  loss  occasioned  by 
transactions  involving  risk,  into  which  he  has  entered  at  the  request 
or  by  permission  of  his  constituent.  It  is  impossible  to  define  vrith 
any  hope  of  success  the  obligations  and  duties  of  trustees  clothed 
with  arbitrary  powers.  For  our  present  purpose,  it  may  be  sufiicient 
to  advert  to  the  difference  betwixt  powers  directory  and  imperative^ 
— a  distinction  which  must  enter  deeply  into  questions  of  liability. 
A  directory,  that  is,  a  permissive  power,  may  be  given  by  a  testator 

(a)  Gooddr  y.  Carruthers^  19  June  1858,  20  D.  1141 ;  and  see  Chapter 
XVII.,  Section  3,  supra. 
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without  any  expectation  that  it  will  be  used ;  and  with  no  other 
object  than  that  of  leaving  the  trustee  free  to  act  in  a  particular 
way,  under  circumstances  not  likely  to  occur.     For  example,  a 
power  of  sale  may  be  given  to  meet  possible  emergencies,  although 
the  intention  plainly  is,  that  the  estate  should  be  handed  over  to  the 
heir  xmimpaired.    Or  a  power  may  be  given  to  trustees  to  continue 
a  business  if  expedient,  with  the  view  of  avoiding  the  loss  that 
might  accrue  from  winding  up  too  suddenly.     It  would  be  a 
great  abuse  of  the  confidence  reposed  in  a  trustee  under  such 
circumstances,  if  he  were  to  interpret  such  powers  as  a  license 
to  conduct  the  trust  affairs  in  an  imprudent  manner.     The  mere 
fact  that  the  trustee  is  acting  technically  within  his  powers,  will 
not  always  relieve  him  from  responsibihiy  for  improvident  manage- 
ment (a).    But  where  a  power  is  so  worded  as  to  have  the  force  of 
a  direction,  the  trustee  has  no  alternative ;  his  duty  is  to  act  upon 
the  opinion  of  the  truster  in  preference  to  his  own ;  and  the  con- 
sequences of  his  obedience,  however  unfortunate,  must  be  viewed  as 
the  act,  not  of  the  trustee,  but  of  his  constituent. 


(a)  The  doctrine  of  the  English  law 
as  to  the  responsibility  of  the  donee  of 
a  power,  is  thus  stated  by  Mr  Lewin 
(4th  ed.  404) :  ^^Where  a  power  is  given 
to  trostees  to  do  or  not  to  do  a  parti- 
cular thing  at  their  discretion,  the 
Court  has  no  jnrisdiction  to  lay  a  com- 


mand or  prohibition  upon  the  trustees 
as  to  the  exercise  of  that  discretion, 
provided  their  conduct  is  bona  fide^ 
and  their  determination  is  not  influ- 
enced by  improper  motives."  See  on 
this  point,  Cowper  v.  Mantell^  22  Beav. 
231,  and  cases  there  dted. 


[    500    ] 


CHAPTER  XXII. 

OF  POWERS  OF  DISPOSAL,  APPOINTMENT, 

AND  DIVISION. 

Diyiflloii  of  the  The  most  extensive  power  that  can  be  conferred  on  a  party  not 
vested  with  the  actual  ownership,  is  the  power  of  disposal — of  r^n- 
lating  the  destination  of  the  beneficial  interest.  In  practice,  we 
may  distinguish  three  cases  in  which  a  person  not  enjoying  the  full 
beneficial  interest  may  be  enabled  to  exercise  the  rights  of  a  pro- 
prietor as  regards  the  disposal  of  property.  Firsty  A  settlor,  while 
separating  the  liferent  of  an  estate  from  the  fee,  may  reserve  to  him- 
self along  with  his  own  liferent  a  power  of  disposal,  or  he  may 
invest  another,  upon  whom  he  confers  a  liferent,  with  such  a  power ; 
secondli/y  he  may,  while  disposing  of  the  fee-simple  to  one  person, 
reserve  to  himself  or  to  others  a  power  of  granting  provisions  to 
other  persons  out  of  the  property ;  thirdly j  he  may  dispose  of  the 
entire  interest  unreservedly  to  a  class  of  persons,  subject  to  a  power 
of  division.  Each  of  those  cases  is  subject  to  special  rules  of  con- 
struction,  which  we  shaU  investigate  in  their  order. 


Section  I. 

or  LIFERENTS  COUPLED  WITH  POWEBS  OF  DISPOSAL. 

I.  Liferent  by  Reservationy  with  a  Power  of  DiaposaL 

Nataro  of  the  ^^^  combination  of  rights,  of  which  an  ordinary  mortie  causa 

^  ^  settlement  is  the  most  familiar  instance,  is  equivalent  to  a  fee-simple. 

And  the  grantee  is  held  to  retain  the  fee  although  his  right  of  dis- 
posal is  restricted  to  a  mere  power  of  altering  the  order  of  succes- 
sion ;  or  of  disposal  for  onerous  causes,  though  in  this. last  case  the 
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restriction,  if  occurring  in  an  onerous  deed,  will  be  personally 
binding  upon  the  party  (a).  From  this  doctrine  it  follows,  that  in 
the  eyent  of  a  lapse  occurring  through  a  failure  to  dispose  of  the 
nominal  fee  or  otherwise,  the  heirs-at-law  of  the  lif erenter  by  re- 
servation take  a  fee-simple  estate. 

A  brief  inquiry  into  the  nature  of  the  right  so  constituted  will  Beason  of  the 

^       •'  .  .  doctrine  that 

suffice  to  exhibit  the  soundness  of  this  principle,  and  the  reasons  Liferent  by 
which  have  led  to  its  adoption  by  our  Courts.  If  a  person  has  the  equivalent  to 
liferent  of  a  property,  and  also  the  right  of  disposing  of  it,  either 
after  death  or  in  his  lifetime — the^t^  habendi  snijiis  disponendi  of 
the  civilians — it  is  obvious  that,  as  far  as  concerns  his  own  enjoy- 
ment of  the  property,  he  is  in  reality  clothed  with  all  the  attributes 
of  a  fiar.  Again,  as  the  liferent  is  derived  from  the  disponee  him- 
self, a  little  reflection  will  show  that  no  doubt  could  arise  even  as 
to  the  event  of  intestacy ;  because  the  disponer  and  the  disponee 
in  liferent  being  in  fact  one  and  the  same  person,  his  heirs  must  of 
necessity  take  the  succession,  whether  the  fee  was  or  was  not, 
in  contemplation  of  law,  transferred  with  the  liferent.  Now,  if  the 
reserved  liferent  have  truly  the  character  of  a  fee,  both  as  regards 
present  enjoyment  and  succession,  it  must  also  be  so  regarded  in 
questions  with  creditors ;  for  the  law  will  not  permit  a  man  to  place 
his  property  beyond  the  reach  of  creditors  while  retaining  the  power 
both  of  enjoyment  and  absolute  disposal  in  his  own  person.  As  it 
cannot  be  shown  that  a  reserved  liferent,  with  a  general  power  to 
dispone,  differs  in  any  respect  from  a  fee,  such  a  conveyance  is  held 
to  be  in  fact  a  reservation  of  the  fee  in  favour  of  the  disponer, — 
the  disposition  to  heirs  being  regarded  as  a  simple  destination. 

In  the  case  of  Davidson  v.  Davidson  (6),  the  principle  was  tested  Liferent  with 
by  an  attempted  revocation  of  the  destination  over  upon  death-bed.  power  of  dis- 
The  Court  held  that  such  a  revocation  was  incompetent  on  death- 
bed ;  thereby  assimiing  that  the  attempted  exercise  of  the  reserved 
power  was  in  reality  a  conveyance  by  one  who  was  the  fiar ;  for  if 
the  power  reserved  by  the  liferenter  had  been  jus  merce  facuU 
tads  J  it  would  not  have  been  incompetent  to  exercise  such  a  power 

(a)  CoUart  v.  Corie,  26  Mar.  1853,      leseryation  may  adjudge  the  fee  for 
15  D.  606.  payment  of  their  debts ;  Rusco  v.  Blair ^ 

(b)  Davidson  v.  Davidson,  1687,  M.      1723,  M.  4117 ;  Elliot  v.  Elliot,  1698, 
3255.    The  creditors  of  a  liferenter  by     M.  4130. 
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Liferent  with 
a  limited 
power  of  difl- 
poaal- 


Besezred 
power  of  dis- 
posal inter 
vivos. 


upon  death-bed  (a).  The  principle  was  further  illustrated  in  the 
case  of  Ctunming  y.  The  Lord  Advocate  (b).  The  liferenter,  in  tliat 
case^  having  exercised  his  reserved  power  after  the  death  of  the 
fiar  first  instituted  in  the  destination^  the  latter  was  found  to  hare 
had  no  vested  right  in  the  property,  and  a  daim  for  teroe  at  the 
instance  of  his  widow  was  repelled*  In  Cummin^  s  case,  the  desti- 
nation was  contained  in  the  charter  of  the  lands ;  but  in  the  case 
of  BailUe  v.  Clark  (c),  it  was  introduced  into  the  disposition  of  the 
subjects.  In  other  words,  the  title  was  taken  by  the  purchaser  to 
himself  in  liferent,  with  a  reserved  power  of  disponing,  and  to  his 
son  in  fee.  This,  although  in  form  a  liferent  by  constitution^  was 
treated  as  a  reserved  liferent,  the  title  having  been  taken  in  diis 
form  by  authority  of  the  purchaser  himself.  The  liferenter  hav- 
ing died  without  exercising  the  reserved  power,  his  son  was  held  to 
have  taken  the  lands  in  the  character  of  heir  of  provision,  and  not 
as  a  disponee  of  the  seller ;  and  he  was,  therefore,  obliged  to  col- 
late in  consequence  of  taking  a  share  of  the  executiy. 

The  cases  already  mentioned  are  instances  of  a  purely  general 
power  of  disposal,  in  conjunction  with  a  liferent  by  reservation,  and 
with  a  destination  over.  If  the  power  reserved  had  metdy  been  to 
enable  the  liferenter  to  alter  the  order  of  succession,  or  conversely 
to  alienate  for  onerous  causes,  but  not  to  touch  the  succession,  of 
course  the  argument  for  making  it  equivalent  to  a  fee  would  be 
proportionately  weakened ;  and  we  shall  see  that,  even  in  the  case 
of  liferents  by  constitution,  the  distinction  between  general  and 
limited  powers  of  disposal  is  an  element  of  importance.  One  or  two 
cases  on  the  construction  of  limited  powers  of  appointment  reserved 
to  the  granter,  may  be  briefly  noticed. 

In  the  case  of  Ramsay  v.  Cowan  (c2),  the  truster  by  his  mar- 
riage^ettlement  conveyed  away  the  general  residue  of  the  whole 
personal  estate  of  which  he  should  be  possessed  at  his  death ;  but 
not  so  as  to  debar  him  from  affecting  it  ^^by  acts  of  fair  expendi- 
ture, or  absolute  disposal,  inter  vivosy  operating  against  himself." 
This  was  held  to  import  a  liferent  in  the  truster,  with  a  power  of 


(a)  See  Erak.  3,  8,  98. 

(b)  Cumming  v.  The  Lord  Advocate^ 
1756,  M.  4268. 


(c)  BaiUie  v.  Clark,  23  Feb.  1809, 
F.  C. 

{d)  Ramsay  v.  CotooHy  11  July 
1883,  11  S.  967. 
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disposal,  inter  vivosy  either  gratuitously  or  for  onerous  causes,  but 
not  intuitu  mortis ;  and,  accordinglj,  a  subsequent  deed,  intended 
to  create  interests  of  fee  and  liferent  prejudicial  to  the  heirs  of  the 
marriage-contract,  was  found  to  be  ineffectual  to  alter  the  succes- 
sion. In  deciding  that  the  settlor  had  not  an  unlimited  fee,  the 
fact  of  the  power  being  given  in  a  marriage-settlement  received 
considerable  wei^^ht.    In  Porterjield  v.  Stewart  (a\  a  power  had  Eeaerved 

.  .  .  power  to  alter 

been  reserved  by  an  entailer  of  altering  the  succession  generally,  the  Suoceflsion. 
which  he  afterwards  executed.  The  heir  first  called  to  the  succes- 
sion made  up  a  title  under  the  original  entail,  without  reference  to 
the  deed  of  appointment,  and  possession  was  had  on  that  title  for 
more  than  forty  years.  But  on  the  succession  opening  to  the  heirs 
called  by  the  deed  of  appointment,  the  Court  gave  effect  to  the 
latter  instrument,  holding  that  the  right  thereby  conferred,  being 
jus  merce  fcumltatisy  was  not  affected  by  prescription. 

In  Coltart  v.  Corie  (b\  a  power  to  selL  reserved  in  a  mutual  Mutual  Settie- 

,  ^  ments. 

settlement  by  husband  and  wife  ^^  should  they  find  it  necessary  for 
their  support  to  do  so,"  was  held  to  be  qualified  by  the  condition 
attached  to  it ;  and  a  disposition  bearing  to  be  a  recompense  for  past 
services  was  reduced. 

The  cases  on  powers  by  reservation  were  reviewed  in  Morris  v. 
Tennant  (c)  by  Lords  Cranworth  and  St  Leonards,  in  whose  opinions 
the  doctrine  is  explicitly  laid  down,  that  a  liferent  by  reservation 
with  a  power  of  disposal  is  equivalent  to  a  fee. 

n.  Power  coupled  vnth  a  Liferent  by  Constitution. 
The  rule  of  construction  in  this  class  of  cases  is,  that  a  lif erenter  pojyfyance 

^  m  Liferent 

by  constitution,  even  when  armed  with  the  most  general  power  coupled  with 

''  ^     '  .  .  power  of  diB- 

of  disposal,  is  not  a  fiar ;  and  that  the  appointee  of  the  lif  erenter,  poeai  doee  not 

or  failing  such  an  appointment,  the  disponee  under  the  destination 

over,  takes  the  estate  as  the  heir  not  of  the  liferenter,  but  of 

the  settlor  (df).    In  most  of  the  cases  we  are  about  to  notice,  the 

conveyance  was  made  in  the  first  instance  to  trustees ;  and  powers 

of  disposal,  variously  expressed,  were  conferred  on  the  parties  to 

(a)  Porterfield  v.  Stewart^  15  May  the  destination  over  were  held  entitled 

1821, 1  S.  9.  to  confirm  as  executors  of  the  fee,  not- 

(6)  Morris  v.  Tennant^  27  Jur.  546.  withstanding  the  existence  of  a  partial 

(c)  26  Mar.  1853,  15  D.  606.  ower  of  disposal  (Jd'Goum  v.  Kinlay, 

Id)  On  this  principle,  the  heirs  of  4  Dec.  1835,  14  8. 105). 
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whom  the  annual  proceeds  of  the  estate  were  directed  to  be  paid 
over.    The  interposition  of  a  trust  for  the  purpose  of  keeping  the 
fee  and  liferent  distinct,  would  of  course  make  it  more  difficult  to 
suppose  that  a  constructiye  fee  was  given  to  the  liferenter ;  but  the 
Courts  do  not  appear  to  have  gone  very  much  on  this  consideanft- 
tion ;  and  accordingly  we  find  in  the  case  of  Baine  v.  Craigy  where 
there  was  a  direct  mutual  disposition  between  spouses  to  their  own 
liferent  use,  fee  to  the  children,  subject  to  a  power  of  disposal,  the 
Court  did  not  regard  the  addition  of  the  power  as  equivalent  to  a 
fee  in  the  lif erenters,  but  gave  effect  to  the  destination,  according 
to  the  natural  meaning  of  the  words,  to  the  extent  of  the  one-half 
of  the  property  to  which  they  assumed  the  wife  had  right  (a)«     In 
the  recognition  of  this  doctrine,  effect  is  given  to  the  reasons  which 
the  testator  may  be  supposed  to  have  for  withholding  the  full  and 
absolute  dominion  of  the  property,  while  giving  to  his  immediate 
heir  a  voice  in  the  disposal  of  it.    For  example,  a  testator  may  wish 
the  capital  to  be  left  in  the  hands  of  trustees  during  the  lifetime  of 
his  widow  or  daughter,  with  the  view  of  constituting  an  alimentaiy 
provision  in  her  favour,  and  may  at  the  same  time  be  willing  that 
she  should  be  as  entirely  unfettered  in  the  disposal  of  the  fee  as 
if  the  property  were  her  own.     Or  he  may  be  willing  that  any  ap- 
pointment of  heirs  by  the  liferenter  should  receive  effect  in  pre- 
ference to  the  right  of  his  heirs ;  and  may  yet  prefer  his  own  heirs- 
at-law  to  the  heirs-at-Iaw  of  the  liferenter,  who  would  of  course  be 
entitled  to  the  succession  if  the  conveyance  had  been  absolute. 
Again,  it  may  be  desirable  to  give  the  use  of  the  capital  to  the 
liferenter  as  a  fund  of  credit,  with  a  power  of  sale  to  meet  emer- 
gencies ;  in  which  case  the  power  of  disposal  will  be  a  general  one. 
It  is  on  such  considerations  as  these  that  the  interpretation  of 
faculties  of  disposal  has  come  to  depend. 

The  effect  of  a  disposition  in  liferent,  with  a  power  of  appoint^ 
ment,  underwent  elaborate  discussion  in  three  leading  cases,  each 
raising  the  question  in  a  different  way.  In  the  case  of  WeddeU  or 
Ness  (6),  a  power  was  given  to  the  testator's  widow  to  appoint  by 
testamentary  deed ;  and  the  power  having  been  exercised,  an  action 
was  raised  in  the  Court  of  Exchequer  to  try  the  question,  whether 


(a)  Baine  v.  Craig^  8  June  1845, 
7  D.  846. 


(6)  Re  WeddeU,  3  Feb.  1849,  Ex- 
chequer Gases. 


■AHib 
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the  estate  was  subject  to  inventory  duty  as  property  of  the  widow. 
In  Morris  v.  Teanant  (a)j  the  point  in  dispute  related  to  the  exer- 
cise of  the  appointment  on  death-bed.   In  Ahes  v.  Alvee  (b)y  there 
was  no  destination  over,  but  only  a  general  residuary  clause ;  and  it 
was  contended  that  the  absence  of  a  destination  showed  that  the  tes- 
tator intended  the  fee  to  go  to  the  heirs-^ttrlaw.    The  opinions  of  the 
judges  who  decided  WeddeWs  case  are  elaborate  and  instructive. 
The  result  at  which  the  Court  of  Exchequer  arrived  was,  that  an 
appointee  under  authority  of  a  deed  which  empowered  the  life- 
renter  to  bequeath  the  fee  by  testamentary  deed,  was  the  heir  of 
the  maker  of  the  power,  and  not  of  the  party  exercising  it, — a 
result  which  is  obviously  inconsistent  with  the  notion  of  a  fee  in  the 
person  of  the  lif erenter.    In  Morris  v.  Tennanty  a  power  was  given  Morris  t. 
to  a  lif  erenter  of  certain  funds  xmder  trust,  to  ^^  settle,  destine,  and 
convey"  the  fee  in  a  certain  event,  with  a  destination  to  other 
parties  in  case  of  failure.    It  being  admitted  that  a  power  may  be 
exercised  on  death-bed,  the  question  argued  before  the  House  of 
Lords  was,  whether  an  appointment  under  this  clause  (having  been 
made  on  death-bed)  could  receive  effect  as  an  exercise  of  a  power, 
or  must  be  regarded  as  a  conveyance  of  the  fee ;  the  argument  for 
the  liferenter^s  heir-at-law  being,  that  a  liferent,  coupled  with  a 
general  power,  was  equivalent  to  a  fee-simple,  distinguishing  from 
WeddeWs  case,  in  which  the  power  was  to  be  exercised  by  testa- 
mentary deed.      The  decision,  as  stated  in  Lord  St  Leonards' 
exhaustive  analysis  of  the  law,  was,  that  a  liferent  coupled  with  the 
largest  and  most  general  power  of  disposal,  and  with  a  destination 
over,  could  not  be  construed  as  a  fee. 

The  effect  of  a  general  power  superadded  to  a  liferent,  toithout  Whether 
an  tdterior  destination^  has  yet  to  be  determined.     In  all  the  deci-  amoants  to  a 
sions  already  referred  to,  reliance  was  placed  upon  the  contingent  p^  ^hen  ^^ 
interest  of  the  person  instituted  aa  fiar  in  default  of  appointment,  as  tS^^ 
being  sufficient  to  prevent  the  fee  from  vesting  in  the  lif  erenter.   The  ^^^' 
nearest  approach  to  the  case  of  a  liferent  with  a  general  power,  but 
without  a  destination  over,  occurred  in  the  case  of  Alves  v.  Alves  (c). 
A  liferent  of  a  certain  share  of  moveable  succession  was  given  to 

(o)  Morris  v.  Tmnant^  supra,  (c)  Alves  v.  Alves^  supra.    In  the 

(6)  Alves  V.  Alves^  8  Mar.  1861,  28      last  edition  of  his  treatise  of  Powers, 

D.  712.  Lord  St  Leonards  says  (8th  ed.,  chap. 
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the  testator^s  widow,  with  a  general  power  of  appointm^it.  l^ere 
was  no  express  destination  over ;  but  the  Court  were  of  opinion  that 
there  was  a  sufficient  residuary  destination  in  a  previous  setdement  to 
exclude  the  next  of  kin,  whether  of  the  testator  or  of  the  liferentrix. 
Where  the  liferent  of  a  sum  of  fixed  amount  is  charged  on 
residue,  so  much  upon  the  share  of  one  child  and  so  much  on  that 
of  others,  and  a  power  of  disposal  of  part  of  the  capital  is  added ; 
then,  in  the  event  of  the  power  being  exercised,  the  residuary  shazes 
suffer  abatement  in  the  proportions  in  which  the  liferent  interest 
was  chargeable  upon  them  respectively  (a). 

in.  Exercise  of  Powers  of  DisposaL 

Disposal  by  mortis  causa  Settlement. — ^Although  it  is  a  settled 
principle  that  an  appointee  does  not  take  the  estate  as  h^  of  the 
donee  of  the  power,  but  as  heir  of  the  granter  of  the  power^  it  has 
been  decided  that  the  donee's  general  disposition,  executed  intuiiu 
mortisy  and  even  on  death-bed  (i),  carries  the  estate,  on  the  prin- 
ciple that  it  is  an  implied  exercise  of  the  power  of  disposal  vested  in 
him  (c). 

In  Smith  V.  Milne  (d),  an  executrix  under  the  will  of  her  hus- 
band was  directed  to  hold  the  testator's  funds  for  payment  of 
debts  and  certain  legacies,  etc. ;  and  for  payment  of  an  annuity 
to  herself  of  L.50  per  annum,  subject  to  certain  conditions,  with 
a  declaration,  that  ^^in  case  she  do  not  again  marry,  she  is  to 
be  entitled  to  dispose  of  the  residue  of  my  fortune  amongst  our 


iv.  §  1,  9),  "  Adevise  to  A.  for  life, 
expresaly,  with  remainder  to  sach  per- 
sons as  he  shall  by  deed  or  toUl^  or  other- 
wise, appoint,  wiU  of  ooiirse  not  giye 
him  the  absolute  interest,  although  he 
may  acquire  it  by  the  exercise  of  his 
power  {Barford  v.  Street^  16  Ves.  136; 
Hughes  v.  WeUs^  9  Hare,  767) ;  and 
the  rule  applies  to  personal  estate  as 
well  as  to  real  estate  {Raiky.  Seymour^ 
4k  Russ.  263  ;  Scott  v.  Josselyn,  26  Beav. 
174)."  And  in  the  same  page  (§  11), 
he  adds,  ^^  It  is  said  that  where  an 
estate  is  given  absolutely,  without  any 
prior  limited  interest,  to  such  uses  as  a 
person  shall  appoint,  it  would  be  an 


estate  in  fee  (see  Yes.  470 ;  and  see 
Lord  Townsend  v.  Windham^  2  Yes.  1 ; 
Hales  v.  Margerum^  3  Yes.  299 ;  Cook 
V.  Duchenfield,  2  Atk.  565).  Bat  ths 
doctrine  refers  only  to  a  deviae ;  for  in 
a  conveyance,  such  a  limitation  would 
merely  confer  a  power  on  the  party, 
and  not  give  him  an  estate  in  fee.^ 

(a)  Bogle  v.  Bogk,  16  S.  1271. 

(6)  Ersk.  8,  8,  98. 

(c)  Grierson  v.  Mflgr,  3  July  1862, 
14  D.  939;  Baine  y.  Craig^  8  June 
1846,  7  D.  845 ;  Smith  t.  Mihe,  and 
Hyslop  V.  Maxwell,  infra. 

(d)  Smith  y.  Milne,  6  June  1826,  i 
S.  679. 
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children  after  her  death,  in  such  proportions  as  she  thinks  proper." 
There  was  no  destination  over ;  and  the  hdj^  who  had  never  ac- 
quired any  property  of  her  own,  left  a  will,  appointing  executors, 
etc^  but  without  any  reference  to  the  power  of  appointment  con- 
ferred by  her  husband,  and  giving  and  bequeathing  the  whole  free 
reeidue  of  her  eubjects  and  effects  to  her  children  therein  named,  in 
certain  proportions.    The  judges  were  unanimously  of  opinion,  that 
this  was  a  good  exercise  of  the  power  of  appointment;  and  the 
absence  of  any  ulterior  destination  in  the  husband's  will  was  adduced 
as  explanatory  of  the  circumstance,  that  the  executrix  had  disposed  Power  exer- 
of  the  property  in  her  own  name.     And  where  a  power  was  given  ing  previotu 
by  a  testator  to  his  niece,  ^^  by  will  or  other  deed  under  her  hand,  SfJ^t  ^^ 
to  dispose  of  and  convey  as  she  may  think  proper,  after  her  decease,  ^ 
the  capital  sum  of  L.2000,  to  be  set  apart  by  my  trustees  for 
answering  her  annuity,"  it  was  held  that  a  general  settlement, 
executed  before  the  death  of  her  imcle,  and  therefore  before  hie 
settlement  took  effect,  was  sufficient  to  cany  the  fee  of  the  money 
left  to  her  disposal  (a).     Powers  of  disposing  of  shares  of  the  price 
of  heritable  property  directed  to  be  sold,  and  of  funds  invested  on 
heritable  security,  have  been  held  to  be  effectually  exercised  by  tes- 
tament (V) ;  and  on  principle,  it  may  bq  affirmed  that  dispositive 
words  are  not  essential.    A  power  of  disposal  conferred  on  trustees 
is  sufficiently  exercised  by  a  deed  disposing  of  the  specific  fimd. 
The  recital  of  the  power  is  not  essential  to  the  validity  pf  the  deed 
of  appointment,  though  in  practice  it  h&  never  omitted  (c). 

When  a  power  is  reserved  of  altering  the  order  of  succession,  it  Exercise  of* 
would  seem  that  one  deed  of  alteration  will  not  exhaust  the  power  (i).  <a%s^^1^ 
The  deed  of  appointment  must,  of  course,  be  a  deed  of  the  nature 
contemplated  by  the  trust.  And  therefore,  where  the  original  deed 
of  settlement  reserved  to  the  granter  a  power  of  affecting  the  pro- 
perty by  acts  of  fair  expenditure  or  absolute  disposal  inter  vivos j  the 
Court  held  that  a  power  in  those  terms  would  not  entitle  the  granter 
gratuitously  to  alter  the  succession  to  the  property  (e).    And  where 

(a)  Hyslop  v.  MaxweWs  Trs.,  11  1846,  5  Bell,  252,  257,  per  Lonls 
Feb.  1834, 12  S.  413.  Brougham  and  Campbell. 

(6)  Grierson  y.  MiUer^  supra ;  Smith  (d)  Scott  or  Glendonwyn  y.  Maxwell^ 
V.  Taylor,  17  Feb.  1836, 13  S.  502.  22  May  1850,  12  D.  932. 

(c)  Cuntdnghamey.  M^Leody  12  Aag,         (e)  Ramsay   y.    Cowatiy    11  July 

1888,  11  S.  967. 
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a  party,  by  his  ante-nuptial  contract,  had  conveyed  his  estate  to  the 
heirs  of  the  marriage,  and  reserved  a  power  to  make  an  entail, 
prohibiting  alienations  and  the  contracting  of  debts,  it  was  held  that 
an  entail  which  prohibited  alteration  of  the  succession  was  ukm 
vires  of  the  contract  (a). 

Where  a  Uf  erenter  is  invested  with  a  general  power  of  disposal 
by  deed,  a  variety  of  questions  may  occur  regarding  its  executian 
inter  vivosy  the  solution  of  which  will  depend  upon  the  nature  of  the 
origmal  settlement 

If  the  property  is  held  under  a  direct  conveyance  in  liferent,  with 
a  general  power  of  appointment,  and  a  destination  over,  it  is  clear 
that,  as  soon  as  an  appointment  is  executed  by  deed  inter  vivos j  the 
fee  will  vest  in  the  appointee  subject  to  the  burden  of  the  liferent, 
and  the  contingent  reversionary  interest  will,  ipso  factOy  become 
discharged.    Further,  there  can  be  no  impediment  in  the  case  sup- 
posed to  a  discharge  of  the  liferent,  with  the  view  of  conferring 
an  absolute  fee  upon  the  appointee.    But  if  we  suppose  the  case  of 
a  settlement  which  vests  the  property  in  trustees^  with  a  direction 
to  pay  over  the  annual  proceeds  to  the  settlor's  widow  or  daughter 
during  her  lifetime,  subject  to  a  general  power  of  appointment  in 
her  favour,  the  question  is  attended  with  greater  difficulty.     We 
should  consider  that  in  that  case  (especially  if  the  fund  were 
declared  aUmentary)  the  party  would  not  be  safe  in  accepting  a 
discharge  by  the  liferentrix,  and  transferring  the  property  to  her 
appointee  (6).    However,  there  is  room  for  maintaining  that  the  con- 
sent of  the  lady  and  her  guardians  would  validate  the  transaction, 
on  the  principle  that  there  would  then  be  no  party  in  tiiulo  to  call  the 
trustees  to  accoimt  as  for  a  breach  of  trust. 

The  decisions  of  the  Court,  however,  have  gone  somewhat  beyond 
the  line  indicated  in  the  preceding  paragraph ;  and  it  must  now  be 
considered  a  settled  point,  that  a  liferentrix  tmder  trust  may,  at  any 
time,  tender  a  discharge  of  her  interest,  and  call  upon  the  trustees 
to  denude  in  favour  of  the  fiar.  In  the  cases  of  Pretty  and  Martin^ 
which  we  are  about  to  notice,  the  fiar  was  nominated  in  the  settle- 
ment itself ;  but  the  principle  is  of  course  the  same,  though  he  be 
nominated  by  the  liferentrix  in  virtue  of  a  general  power  of  appoint- 

(a)  Supra,  p.  388.  Balderston  v.  FuUon,  23  Jan.  1857,  19 

(6)  See  opinion  of  Lord  Deos  in      D.  299. 


Sec.  1.]  DISPOSAL— EXERCISE  OF  POWER.  509 

ment.     In  the  case  of  Pretty  v.  Newbigging  (a),  a  fund  was  con- 
veyed  to  marriag^ntract  trustees,  for  the  purpose  of  providing  an 
annuity  to  the  widow,  and  after  her  death  to  be  divided  among  the 
children  of  the  marriage.    The  lady  survived  her  husband;  and  upon 
her  only  son  coming  of  age,  she  renoimced  the  liferent  and  obtained 
decree  against  the  trustees,  finding  that  they  were  bound  to  denude 
in  favour  of  her  son.    We  may  remark,  that  the  settlement,  which 
was  not  alimentaryj  contained  a  destination  over  to  the  tmstei^s 
grandchildren  in  case  of  the  death  of  any  of  his  children  before  the 
fund  should  be  paid  or  become  payable.   Lord  Butherf urd  held,  that 
in  a  mortis  causa  settlement  such  a  clause  would  have  prevented  the 
vesting  of  the  fee  until  the  expiration  of  the  liferent,  by  reason  of  the 
grandchildresi  being  called  as  conditional  institutes ;  but  in  a  mar- 
riage-contract, he  thought  the  presumption  was  for  immediate  vest- 
ing.    The  whole  Court  were  eventually  consulted,  and  the  Lord 
Ordinary's  finding  was  adhered  to.  Lord  Justice-Clerk  Hope  dis- 
senting in  an  elaborate  opinion.    It  would  seem,  therefore,  that  a 
lif  erenter  with  a  general  power  of  appointment  may  indirectly  trans- 
fer the  entire  estate,  by  appointing  to  the  fee  and  afterwards  dis- 
charging the  liferent. 

In  the  case  of  Martin  v.  Bannatyne  (b)y  the  same  question  was  Same  nspit  if 
raised  in  a  different  form.  There  was  a  conveyance  in  the  marriaf^e-  acquires  the 
contract  of  thirty  bank  shares  to  the  spouses  in  conjunct  liferent,  ceesion. 
with  a  liferent  to  the  survivor  as  an  alimentary  provision  for  self 
and  chadren;  and  failing  children,  to  the  wSow,  her  heirs  and 
assignees,  in  fee.  There  were  no  children ;  and  accordingly  Lord 
Neaves,  and  ^tf  terwards  the  Court,  sustained  the  widow's  jus  eaigendi 
as  fiar  in  an  action  against  the  trustees.  Another  fund  was  des- 
tined in  similar  terms,  with  this  difference  only,  that  the  fee  was 
vested  in  the  husband,  who,  by  a  testamentary  settlement,  appointed 
his  wife  his  sole  executrix..  With  respect  to  this  fund  also,  the 
Court,  altering  the  judgment  of  the  Lord  Ordinary,  also  held  that 
the  widow  was  entitled  to  immediate  payment ;  on  the  ground  that 
as  the  liferent  was  made  aUnnentary  by  marriage-contract,  the  re- 
striction on  the  right  of  sQienation  was  intended  to  protect  the 
property  against  the  husband's  deeds,  and  fell  with  the  dissolution 

(a)  Pretty  v.  Newbigging  (Hunter^s         (&)  Martin  v.  Bcmnatyne^  8  Mar. 
Tr.\  1  Mar.  1864, 16  D.  667.  1861,  28  D.  705. 
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of  the  marriage.  Even  in  the  case  of  a  provision  secored  by  a  testa- 
mentary writing)  its  alimentary  character  will  subsist,  pending  ^ 
marriage,  notwithstanding  the  onion  of  the  liferent  with  the  fee. 
Thus,  in  Balderston  v.  Fulton  (a),  where  the  fee  had  vested  (in  de- 
fault of  nearer  heirs)  in  a  lady  who  already  lif  erented  the  property, 
under  a  trust  excluding  her  husband's  jtu  maritij  the  Court  refused 
to  order  the  money  to  be  paid  over  to  her  husband. 

The  nature  of  the  right  conferred  on  the  party  who  is  invested 
with  a  general  power  of  appointment,  would  seem  to  argue  that 
such  powers  may  be  executed  for  the  benefit  of  the  creditors  of  the 
donee  of  the  power ;  because  there  is,  ex  hypothesis  no  restriction 
on  his  power  of  appointment.  This  was  assumed  in  two  of  the 
earlier  cases,  RoUo  v.  Rollo  (fr),  and  Watt  v.  Tawae  (c).  It  would 
seem,  however,  from  the  decision  in  the  former  case,  that  tiie 
appomtment  must  be  express ;  a  general  disposition  to  creditors  not 
being  effectual  to  cany  an  estate  over  which  the  disponer  has  onlj 
a  jus  facuUatie*  At  the  period  of  that  decision,  the  law  was  still 
unsettled  on  the  question,  whether  a  liferent  with  a  power  of  disposal 
amounted  to  a  fee ;  and  the  decision  was  still  further  complicated 
by  the  consideration,  that  the  property  was  vested  in  trustees  f<v 
the  very  purpose  of  protecting  it  from  the  diligence  of  the  donee*s 
creditors.  And  the  Court  seem  to  have  been  of  opinion,  that  there 
was  no  intention,  on  the  part  of  the  donee  of  the  power,  of  in- 
cluding the  property  in  question  amongst  the  subjects  conveyed 
by  his  general  disposition. 

Another  question  argued  in  the  case  of  Rollo^  was  whether  the 
creditors  of  the  donee  of  the  power  have  a  pref  erableu  claim  to  the 
property,  and  whether  such  creditors  could  compel  the  donee  to 
exercise  the  power  in  their  favour.  In  support  of  the  affiima^ 
tive,  reliance  was  placed  on  the  dictum  of  Lord  St  Leonards,  who 
observes,  ^^  Equity  holds  that  where  a  man  has  a  general  power 
of  appointment  over  a  fund,  and  he  actually  exercises  the  powerj 
whether  by  deed  or  will,  the  property  appointed  shall  form  part  of 
his  assets,  so  as  to  be  subject  to  the  demands  of  his  creditors,  in  pre- 


(a)  Balderston  v.  FuUotiy  23  Jan. 
1857,  19  D.  298 ;  see  Torry  Anderson 
V.  Buchanan^  2  June  1837,  15  S. 
1073. 


(&)  RoUo  Y.  Rolio,  26  Jan.  1848,  5 
D.  446. 

(c)  Watt,  etc.  V.  Tawse,  21  Nov. 
1829,  8  S.  107. 
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f  erence  to  the  claims  of  his  legatees  or  appointees"  (a).    These 
questions  are  still  open.     The  doctrine  laid  down  by  Lord  St 
Ijeonards  in  deciding  the  case  of  Morris  v.  Tennant  (b)y  namelj, 
that  there  is  no  fee  in  the  donee  of  the  power  nnder  the  English 
or  Scotch  law,  is  certainly  adverse  to  the  recognition  of  any 
daim,  on  the  part  of  his  creditors,  as  against  the  appointee.    The 
forms  of  procedure  in  onr  law  are  also  opposed  to  the  notion  of 
enforcing  a  party  to  execute  a  deed  which  he  is  merely  under  a 
moral  obligation  to  grant.    It  is  clear,  to  our  thinking,  that  the 
power  of  appointment,  being  in  its  nature  discretionary,  could 
not  be  attached  by  adjudication,  so  as  to  enable  the  creditors  to 
execute  it  in  favour  of  a  trustee  for  themselves ;  and  we  suspect 
that  the  creditor's  only  remedy  would  be  by  the  use  of  personal  dili- 
gence for  his  debt,  imder  the  pressure  of  which  the  donee  might 
be  induced  to  exercise  the  power,  and  so  to  convert  his  inchoate 
interest  into  a  right  more  directly  available  to  his  creditors. 

Sometimes  a  power  is  given  to  a  liferenter  to  appropriate  the  Appointment 
fee  of  the  property  (c).    Such  powers  are  rarely  given,  and  we  are  Self. 
not  aware  of  any  case  in  which  a  power  of  this  nature  has  been  the 
subject  of  judicial  construction ;  but  there  can  be  no  doubt  of  the 
competency  of  conferring  such  a  power.    No  conveyancer  would 
hesitate  to  accept  a  title  founded  on  the  exercise  of  a  power  of  ap- 
propriation.   It  is  mudi  more  common,  however,  to  confer  upon  a 
liferenter  the  power  of  encroaching  on  the  capital,  in  so  far  as 
necessary  for  support.    Such  powers  are  to  be  interpreted  liberally, 
the  extent  of  encroachment  being  in  the  discretion  of  the  party. 
But  a  power  of  appropriating  for  one's  own  use,  without  limitation 
as  to  the  amount,  will  not  entitle  the  appointee  to  dispose  of  the 
property  by  will  or  mortis  causa  disposition  (d).    A  power  of  ap- 

(a)  Sugden  on  Powers,  8th  Ed.,  in  fee,  not  merely  because  it  enables 
Chap.  9,  §  3, 11.    But  an  onerons  pur-  the  donee  to  limit  a  fee,  which  a  par- 
chaser  from  the  appointee  will  be  pre-  ticular  power  may  also  do ;   but  be- 
ferred,  Chap.  9,  §  3, 16.  cause  it  enables  him  to  give  the  fee  to 
(6)  Morris  v.  Tennant^  27  Jur.  646.  whom  he  pleases ;  he  has  an  absolute 
(c)  It  is  clear  that  under  a  general  disposing  power  oyer  the  estate,  and 
power  the  donee  may  appoint  himself,  may  bring  it  into  the  market  whenever 
**  A  general  power,"  says   Lord  St  his  necessities  or  his  wishes  may  lead 
Leonards  (Sugd.   Powers,  8th   Ed.,  him  to  do  so.** 
chap.  8,  §  1,  4),  "is,  in  regard  to  (d)  Sprot  v.  Pennycook^  12  June 
the  estates  which  may  be  created  by  1855,  17  D.  840. 
force  of  it,  tantamount  to  a  limitation 
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propriation  may  be  restricted  to  a  particular  subject.    For  p.xample, 

a  testator  having  left  to  a  lady,  resident  in  his  honse^  ^  the  whole 

of  the  f  umitore  in  her  own  bedroom,  and  any  other  she  may  choose 

for  famishing  her  house,"  this  provision  was  interpreted  by  the 

Court  to  mean  a  power  of  choosing  liberally,  but  fairly,  any  other 

articles  of  furniture  of  similar  extent  and  value  with  the  fomituie 

of  her  own  bedroom  (a). 

Sterert  bcT^*         The  question  has  been  discussed,  whether  a  power  of  appcmtt- 

g^ren  in  virtue  ment  may  be  validly  exercised  by  a  disposition  conveying  the  life- 

i^^^p^  ?         rent  and  fee  as  separate  estates.    The  question  involves  two  points  : 

(1),  As  to  the  lawfulness  of  such  destinations  per  se ;  and  (2)^  As 
to  the  extent  of  the  donee's  authority  under  the  power. 

The  first  ground  of  objection  arises  from  the  circumstance  thst 
the  Legislature  has  prohibited  the  creation  of  liferents  to  endure 
beyond  the  lifetime  of  parties  in  being  at  the  date  of  the  settle- 
ment, with  the  addition  of  the  years  of  minority ;  the  prohibitioii 
being  now  extended  to  settlements  of  heritable  property  in  Scotland 
by  the  47th  section  of  the  Entail  Amendment  Act.    It  has  been 
thought  that,  as  the  estate  of  the  appointee  is  held  to  flow  from  the 
maker  of  the  power,  the  donee  could  not  give  a  liferent  interest 
to  a  party  bom  after  the  date  of  the  settlement,  although  in  esse  at 
the  execution  of  the  power.    Lord  St  Leonards  discards  this  view, 
as  applicable  to  a  general  power ;  for,  says  he,  ^  to  take  a  distinction 
between  a  general  power  and  a  limitation  in  fee,  is  to  grasp  at  a 
shadow  while  the  substance  escapes.    By  the  creation  of  a  power, 
no  perpetuity,  not  even  a  ten4ency  to  a  perpetuity,  is  effected"  (i). 
But  with  respect  to  particular  powers,  he  observes,  these  have  a 
tendency  to  perpetuity,  which  is  not  obviated  by  their  enabling  the 
donee  to  limit  a  fee ;  for  although  the  donee  can  dispose  of  the  f ee^ 
he  cannot,  through  the  medium  of  a  particular  power,  dispose  of 
the  estate,  as  if  he  was  seized  in  fee  of  it."     It  is  well  establidied, 
therefore,  that  under  a  particular  power,  as  a  power  to  appoint  to 
children,  no  estate  can  be  created  which  would  not  have  been  valid 
if  limited  in  the  deed  creating  the  power  (c). 

(a)  BM  y.  StrathaUan,  11  Feb.         (c)  Sugd.  Powers,  8, 1,  6 ;  Murraff 
1834, 12  S.  426.  v.  Bartin,  7  Ir.  Eq.  Rep.  95. 

(&)  Sugd.  Powers,  8th  Ed.,  chap.  8, 
S.  1,  §  6. 
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Secondly,  as  to  the  extent  of  the  donee's  authority,  there  is  no  He  may  in  the 

cue  of  a  Gtene- 

reason  to  suppose  that  a  general  power  of  appointing  to  the  fee  of  m  Power. 
estate^  whether  given  to  a  lif  erenter  or  to  a  trustee,  would  not 
authorize  the  limitation  of  a  new  liferent  (a).  For  the  donee  might 
assume  the  fee,  and  thereafter  dispone  the  property  with  such  limi- 
tations as  he  pleases.  The  recent  case  of  Oxley^a  Tr8.j  noticed  in 
next  section,  merely  decided  that  the  particular  powers  conferred 
by  a  certain  deed  of  settlement  were  not  such  as  to  authorize  a  dis- 
position of  the  liferent  interest  to  one  child,  and  the  fee  to  another. 

In  the  event  of  a  failure  to  execute  a  power  of  disposal,  the  fee  Dispoaai  of 
will,  on  the  expiration  of  the  liferent  interest,  immediately  vest  in  to  execute 
the  legatee  nominated  in  the  ulterior  destination,  or,  if  there  be  no 
such  person,  then  in  the  residuary  legatee  (V).  As  abeady  men- 
tioned, it  has  not  been  decided  whether  the  succession  falls  to  the 
heirs  of  the  settlor,  or  to  the  heirs  of  the  donee  of  a  general  power, 
when  the  settlement  contains  no  ulterior  destination. 


Section  II. 

or  reserved  powers  of  appointing  provisions. 

A  party  executing  a  settlement  by  which  a  part  of  his  property  Such  Powers 
is  placed  beyond  his  control,  by  being  settled  on  heirs,  may  desire  impUcfttioii  in 

Test&xiieiitftrv 

to  reserve  to  himself  the  faculty  of  making  provisions  for  other  settlements ;' 

members  of  the  family.    If  the  settlement  is  upon  a  series  of  heirs, 

as  in  the  case  of  an  entail  or  a  continuing  trust,  he  may  confer  a 

similar  power  upon  those  who  are  to  succeed  him  in  the  possession  of 

the  property,  or  upon  the  trustees  of  his  succession.    It  is  not  neces^  bat  must  be 

*■     ^       *"  ^        ^  expressed  in 

saiy  in  testamentary  mstruments  to  reserve  such  a  power  to  the  Maniage- 
grantor  himself ;  and,  accordingly,  it  will  be  seen  that  the  cases  relat-  and  Deeds  of 
ing  to  reserved  powers  of  this  description  have  arisen  chiefly  upon  the 
construction  of  marriage-contracts  and  deeds  of  entail.    The  con- 
stroction  of  such  powers  is  not  much  affected  by  the  nature  of  the 
deed  by  which  they  are  created ;  and  we  prefer,  therefore,  to  take  a 

(o)  Currie  y.  Currie,  22  Jan.  1836,      1856,  19  D.  71 ;  Dundas  v.  Dvndas^ 
13  S.  290.  27  Jan.  1887,  16  S.  427  ;  Henry  v. 

(6)  Ahes  V.  Alves,  18  Mar.  1861, 23      Grant,  19  Feb.  1824,  2  S.  726;  M'Lean 
D.  712 ;  Purtell  v.  Newbigging,  25  Nov.      t.  WLean^  5  Br.  Sup.  444. 

2  K 
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general  view  of  the  subject, — diftingnwhingy  however,  between  a 
power  of  bordeiimg  the  estate  with  provision^  and  apowerof  diviaioiL 

It  is  a  general  principle  affecting  the  construction  of  all  deeds 
making  provision  for  children,  that,  unless  the  properly  be  conveyed, 
and  that  specifically,  the  father  is  understood  to  reserve  the  power 
of  affecting  the  property  by  onerous  deeds,  which  will  be  preferable 
to  the  claims  of  the  children  (a).  In  accordance  with  this  piincipfe^ 
it  has  been  held  that  a  destination  of  property  in  a  marriage-coD- 
tract  to  the  spouses  in  liferent,  and  the  children  of  the  marriage  in 
fee,  does  not  limit  the  husband's  jus  mariH,  or  exempt  the  property 
from  liability  for  his  debts  (b).  Payment  of  provisions  granted  to 
children  in  pursuance  of  a  reserved  power,  will  therefore  be  post- 
poned to  the  claims  of  onerous  creditors,  even  although  the  children 
may  have  been  inf ef t  in  security ;  and  should  they  have  received 
payment  from  the  heir,  they  will  be  liable  for  their  f ather^s  dekbi 
to  the  extent  of  the  sums  received  (c).  If  the  provisions  have  been 
secured  by  inf  ef tment  in  the  name  of  marriage-contract  trustees, 
the  order  of  liability  will  resolve  into  a  simple  question  of  ranking 
creditors  completing  a  prior  title  being  preferred  to  the  trustees  (d). 

It  has  been  decided  that  a  mairied  woman,  on  whom  a  pov^er  of 
appointing  to  a  limited  extent  has  been  conferred  by  marriage- 
contract,  may  exercise  the  power  without  her  husband's  consent — 
his  assent  to  the  faculty  being  sufficient  (e).  A  power  to  appoint 
toiik  the  huabancCa  consenty  falls  by  his  death  (/)• 

The  first  point  to  be  considered  is,  to  whom  an  appointment  may 
be  made  under  a  power  to  appoint  to  children,  which  involves  the 
important  and  as  yet  unsettled  question,  how  far  a  father  who  has 
conveyed  the  whole  or  the  bulk  of  his  property  to  the  children  of  a 
first  marriage,  or  to  trustees  for  their  benefit,  can  be  considered  to 
retain  an  implied  power  of  revocation  to  the  extent  of  makingarea- 
sonable  provision  for  the  wife  and  children  of  a  second  marriage  (jj). 

(e)  Innes  v.  Farquharson^  1692 ;  4 
Br.  Sap.  30. 

(/)  Borihwick  v.  Trades  Maidat 
Hospital,  1737,  M.  4095. 

(g)  BrodUi's  Trs,  v.  Mowhray^s  7W., 
12  Nov.  1840,  3  D.  31 ;  Cowan's  case 
and  Wilson's  Trs.,  infra.  See  cases  ia 
1  Fraser,  794. 


(o)  Henries,  Farquhar,  if  Co.  v. 
Brown,  10  liar.  1838,  16  S.  948.  See 
521,  infra. 

(6)  Jameson  v.  Strachan,  27  Jan. 
1835, 13  S.  318. 

(c)  PooU  V.  Anders(m^  22  Feb.  1834, 
12  8.  481. 

(d)  Macgregor  y.  Macdonald,  9 
Mar.  1843,  5  D.  888. 
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In  Guthrie  v.  Cowan  or  Bell  {a\  the  father  having  disponed  his 
whole  property  to  trostees  for  behoof  of  the  sarviving  spouse  in  life- 
rent, and  the  children  in  fee,  the  First  Division  were  equallj  divided 
on  the  question,  whether  a  post-nuptial  contract  in  similar  terms  for 
behoof  of  the  second  wife  and  her  children  could  receive  effect  as  an 
onerous  obligation.  In  support  of  the  affirmative,  reliance  was 
placed  on  the  authority  of  Erskine  and  Bell  (6),  to  the  effect  that  a 
post-nuptial  contract  is  effectual  against  creditors  to  the  extent  of  a 
moderate  provision,  in  respect  of  the  husband's  natural  right  to 
aliment  his  wife.  Minutes  of  debate  were  ordered,  but  the  case  was 
compromised.  It  has  since  been  settled  by  a  majority  of  the  whole 
Court,  in  WiUovie  Irs.  v.  Poffan  or  Wilson  (c),  in  construing  a 
provision  in  liferent  and  fee  to  the  widow  and  children  of  a  second 
marriage,  that  the  widow  was  entitled  to  be  ranked  as  an  onerous 
creditor ;  but  that  the  children  had  no  jus  credid  in  a  question  with 
the  children  of  the  first  marriage  claiming  legitim,  the  provii^on 
not  having  been  made  payable  at  a  period  which  might  arrive 
before  the  death  of  the  father  (d). 

In  the  case  of  Mitchelson  v.  Mitchelson  le\  a  father  had  directed  i«  »  po^y  to 

^  ''  __   appoint  of  nei 


new 


the  trustees  of  his  mortis  causa  settlement  to  pay  L.2000  to  each  of  equivalent  to 

*a  revocation 

his  yoim£^  daufchters,  and  to  convey  the  estate  to  the  eldest.    On  of  existing 

.         .  \  .  11  1    1  .        li.  11       Proviaions? 

entering  mto  a  second  marriage,  he  bound  mmseli  to  settle  the 
estate  upon  the  heirs-male  of  the  marriage,  to  pay  L.IOOO  to  each 
of  the  younger  children  thereof,  and  reserved  power  to  burden  the 
estate  with  reasonable  provisions  to  his  daughters  by  the  first  wife. 
Although  the  reserved  power  was  never  exercised,  the  Court  held 
it  to  be  equivalent  to  a  revocation  of  the  fixed  provisions  bequeathed 


(a)  Ouihrie  v.  Cowan  or  Bell^  21 
Nov.  1846,  9  D.  124. 

(b)  BeU's  Com.  (5thEd.}  1. 642;  and 
CampbeWs  case,  there  referred  to. 

(c)  Wilson's  Trs.  v.  Pagan  or  Wil- 
son^ 2  July  1866,  18  D.  1097. 

(d)  In  the  English  case  of  Cole- 
man V.  Seymour^  1  Ves.  209,  a  father 
gave  L.3000  to  a  married  daughter  for 
the  iiBe  of  her  yom:iger  children,  to  be 
distributed  amongst  them  as  she 
should  appoint;  and  Lord  Hardwicke 
determined  that  the  gift  did  not  extend 
to  her  children  by  a  second  marriage ; 


and  he  was  further  of  opinion  that  it 
extended  only  to  children  living  at  the 
making  of  the  will,  or,  at  furthest,  at 
the  death  of  the  testator.  But  where 
a  liferent  is  limited  to  a  parent,  tvith 
remainder  to  his  unborn  children  as  he 
shall  appoint  (which  is  the  usual  form 
in  English  marriage-settlements),  it 
would  seem  that  the  power  embraces 
all  the  children  (Sugd.  Powers,  8th 
Ed.,  chap.  16,  S.  1,  §  31. 

(e)  Mitchelson  v.  Mitchelson,  15 
Nov.  1820,  F.  G.  See  HamHton  v. 
Hamilton,  1741,  M.  4137,  11,576. 
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Can  A  Power 
of  appomtlng 
Provisions  to 
Children  be 
exercised  in 
favour  of 
Grand- 
children ? 


Law  of  Scot- 
land. 


to  the  daughters  hy  the  prior  trust.  We  do  not  suppose  that  this 
case  would  now  be  followed  as  a  precedent.  It  appears  to  be  op- 
posed to  the  doctrines  laid  down  by  the  House  of  Lords  in  conneo- 
tion  with  the  ademption  of  legacies  in  the  recent  case  of  Kippen  v. 
DarUy  (a). 

It  is  now  a  settled  point  in  the  law  of  England,  that  a  power  to 
appoint  in  favour  of  children  will  not  authorize  an  appointment  to 
grandchildren  (h).  In  the  case  of  Doe  ^  Duke  of  DeconMre  t. 
Cavendish  {c\  a  contrary  opinion  was  in  effect  pronounced  ;  bnt  in 
the  subsequent  case  of  BrudeneU  v.  Elwes  (d)j  now  a  leading  antho- 
rity,  it  was  decided  that  a  limitation  in  a  marriage-settlement  to  the 
use  of  the  children  ^^  in  such  parts  or  proportions,  and  for  snch 
estate  and  estates,  and  with  and  under  such  charges,  provisioDs, 
conditions,  and  limitations,"  as  the  spouses  should  appoint,  was  not 
an  authority  to  give  a  share  to  grandchildren.  But  where,  nnd^  a 
power  to  appoint  to  children,  the  father  appointed  to  them  absolutely, 
and  then  declared  that  the  share  of  each  of  his  daughters  in  the  fund 
appointed  was  so  appointed,  and  he  thereby,  as  far  as  he  lawfully 
or  equitably  might  or  couldj  ordered  and  appointed  that  the  same 
should  be  held  by  his  trustees  for  the  daughter's  separate  inalien- 
able use  during  life,  and  after  her  decease,  for  her  children  as  she 
should  appoint,  etc.,  it  was  held  that  the  words  of  appointment 
were  sufficient  to  vest  the  shares  absolutely  in  the  daughters ;  that 
the  attempt  to  restrict  their  right  by  limitations  to  their  issue  was 
inoperative ;  but  that  it  was  competent  to  the  donee  of  the  power  to 
settle  the  daughters'  shares  to  their  separate  use,  and  to  restrain 
them  from  anticipation  or  alienation  (e). 

It  may  be  held  to  be  settled  by  Lord  Mansfield's  decision  in 
Cunynghame  v.  Cunynghame  (/),  that  a  power  to  settle  an  heritable 
estate  in  Scotland  on  a  younger  child  cannot  be  exercised  in  favour 
of  a  grandchild.  But  as  regards  power  of  settling  promsionSf  it 
deserves  to  be  considered  whether  the  condition,  si  sine  Uberisj 
would  not  be  implied  where  such  a  power  is  either  reserved  to  a 
settlor  or  given  to  a  near  relative. 


(a)  Kippen  v.  Barley^  21  May 
1858,  3  Macq.  203,  afifg.  18  D.  1137. 

(h)  See  the  cases  cited  by  Lord  St 
Leonards  (Powers,  Oh.  16,  S.  1,  §  2-9). 

(c)  4  Term  Rep.  744,  n. 


(d)  BrudeneUy,  Elwes,  1  East  442; 
7  Ves.  382. 

(e)  Carver  v.  Bowles^  2   Robb.  & 
Myl.  301. 

(/)  1777,  2  Pat.  484. 
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* 

A  power  of  appointmg  provisions  to  heirs  of  the  body  or  issue  Sf^t^  fe*^ 

may,  according  to  English  authorities,  and  on  principle,  be  exer-  ^'  ^^^ 
cised  in  favour  of  descendants  in  esse  in  any  degree,  unless  an 
intention  to  restrict  the  benefit  to  immediate  descendants  is  mani- 
fested (a). 

Where  a  power  was  reserved  in  a  deed  of  entail  "  to  burden  f  **^S^  *°.??' 

*     ^  ...  °^^^  Entailed 

and  affect  the  said  lands  and  estate  "  with  provisions  for  younger  Estate. 
children,  a  bond  granted  in  implement  of  this  power  was  sustained, 
although  it  bound,  not  the  estate,  but  the  heirs  of  entail  (b)  ;  and, 
in  another  case,  it  was  held  competent,  in  the  exercise  of  a  similar 
power,  to  grant  a  bond  burdening  the  heirs  in  ca^ie  only  of  the 
failure  of  the  grantei's  own  iasue  male  (c). 

Where  estate  is  destined  by  marriage-contract  to  the  heir,  sub-  ^^STp'refer- 
ject  to  a  power  of  burdening  with  provisions  to  younger  children,  ^^7  ^  ***® 
bonds  of  provision  granted  in  virtue  of  the  power  are  preferable     ""' 
in  a  competition  with  the  heir  {d).    This  principle  was  strongly 
exemplified  in  the  case  of  Russell  v.  Russell  (e).    The  estate  was 
there  destined  to  the  eldest  son,  subject  to  provisions  to  the  extent 
of  L.8000  in  favour  of  younger  children ;  but  in  consequence  of 
debts  afterwards  contracted,  the  free  estate  only  yielded  L.6000. 
The  claim  of  the  yotmger  children  was  sustained,  to.  the  entire  ex- 
clusion of  the  heir ;  and  the  shares  of  children  d3ring  in  minority, 
which  were  declared  by  settlement  to  belong  to  the  eldest  son,  were 
charged  with  the  deficiency.    A  power  of  altering  the  amotmt  of  a 
harden  imposed  on  the  heir  of  the  marriage  is  not  held  to  have  been 
exercised  by  laying  a  burden  on  him  as  executor.    Both  sums  will 
be  payable  (/). 

Provisions  in  favour  of  younger  children  are  viewed  as  burdens  ^^^^l^^ 
on  the  property  if  made  binding  on  the  heirs  in  heritage,  irrespec^  *^f  ^toTon 
tive  of  the  mode  in  which  such  provisions  may  have  been  consti-  S^^"**^^® 
tuted  (g).    And,  therefore,  in  a  esse  where  provisions  to  children 
were  constituted  by  personal  bond,  payable  by  the  heirs  succeeding 

(a)  Stigd.  Powers,  Chap.  6,  S.  1,  (d)  Erskine  t.   Erskinej  24  May 

§  3-6.  1827,  6  S.  696. 

(h)  CUghom    v.    ElUot^    18    Jan.  (e)  RusseU  v.  RushU,  26  Feb.  1835, 

1838, 11  S.  259.  18  S.  551 . 

(c)  Howden  v.  Porterfield,  17  June  (/)  Frew  v.  Frew,  15  Feb.  1828,  6 

1834,  12  S.  734.  S.  554. 

(g)  Cleghom  v.  Elliot,  sttpra* 
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the  graater  in  two  estates,  whereof  the  one  was  held  in  entail  and 
the  other  in  fee-simple,  the  heir  first  succeeding  having  died  without 
making  payment,  it  was  f  onnd  that  the  debt  was  a  burden  on  ^ 
heir  next  succeeding,  and  not  upon  the  executry  of  the  first  h»r  (a). 
Nor  can  an  heir  of  entail  evade  payment  of  provisions  granted  in 
pursuance  of  a  power,  by  passing  over  the  granter,  and  wialriwg  up 
his  title  under  a  former  heir  (&).  In  the  event  of  the  heir  becom- 
ing insolvent  at  the  period  when  the  succession  opens  to  him,  & 
children  whose  provisions  have  been  made  chargeable  against  him 
will  rank  as  personal  creditors  upon  the  bankrupt^ s  estate  pari 
passu  with  his  other  creditors  (c),  unless  the  provisions  have  been 
heritably  secured  by  the  father,  in  which  case  they  will  be  prefer- 
able, notwithstanding  the  supervening  bankruptcy  of  the  son  within 
sixty  days  of 'the  infeftment  ((2). 
Poweraof  Sometimes  a  discretionarv  power  of  securing  provisions  is  cod- 

given  to  Tnift-  f  erred  upon  trustees ;  in  which  case  they  must  be  guided  by  die 
directions  of  the  testator  in  so  far  as  his  intention  has  been  expressed. 
A  declaration  by  a  truster  in  the  following  terms, — ^^I  am  awaie 
howvery  incorrect  all  these  writings  are;  andlhereby  empovrermy 
brother  to  alter  any  part  of  them  he  may  think  proper,^' — ^vras  held 
not  to  import  a  power  of  altering  the  destination  of  any  part  of  the 
property ;  but  to  be  merely  a  precatory  direction  to  execute  such 
deeds  as  might  be  necessary  for  the  purpose  of  giving  effect  to  the 
intention  {e).  In  the  case  of  Dermistomi  v.  Dalgleish  (/),  the  tms- 
tees  having  been  directed  to  invest  sums  of  L.20,000  for  behoof  of 
each  of  the  testator^s  three  daughters,  ^'  in  such  terms  and  manner 
that  the  relative  writs  or  documents  shall  be  payable  or  prestable 
to  the  said  respectiye  legatees  themselves,  or  trustees  for  their  or 
her  behoof,  in  liferent,  and  their  or  her  issue  in  fee,"  the  Court 
f  otmd  that  the  provisions  were  not  to  be  paid  to  the  daughters,  but 
to  be  secured  for  them  in  liferent,  and  their  children  in  fee.  And 
although  a  power  of  providing  may  have  remained  in  abeyance 
beyond  the  period  when  the  trustees  were  directed  to  exercise  it, 

(a)  MacchnaldY,  Lord  Macdanald^         (d)  MansfiM  v.  Sttuxrt^  13  Feb. 

29  May  1882,  10  S.  584.  1888, 11  S.  889. 

(p)  Kennedy  v.  Kennedy ^  11  Feb.  (e)  Monteaih  Douglas  v.  DougUu^ 

1829,  7  S.  897.  2V«.,  80  June  1869,  21  D.  1066. 

(c)  Miller  y.  Wright,  6  July  1836,  (/)  Dennistoun  v.  Dalgleish,  22  Not. 

14  S.  1087.  1838,  1  D.  69. 
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the  beneficiaries  will  not  lose  the  provision,  but  may  call  upon  the 
trustees  to  execute  the  power  while  any  of  their  number  are  sur- 
viving (a).  And  in  one  case,  where  an  heir  of  entail  entitled  to 
make  a  limited  proyision  for  his  widow  out  of  the  estate  died  abroad, 
in  ignorance  of  the  death  of  the  previous  heir,  whereby  the  power 
had  devolved  upon  him,  the  Court  awarded  to  his  widow  a  provision 
equal  to  that  which  he  might  have  conferred  upon  her  in  virtue  of 
the  power  (&)• 

Where  provisions  have  been  granted  in  excess  of  the  amount  ][^£Sient 
allowed  by  the  power,  the  appointment  is  not  void,  but  the  Court  "  voidable  for 
will  restrict  the  provisions  to  the  maximum  sum  allowed  by  the 
granter  (c).  Where  the  amount  has  been  left  blank  in  the  deed  of 
constitution,  or  defined  generally, — ^as,  for  example,  in  a  power  to 
make  ^  reasonable  provisions," — ^the  Court  may,  in  like  exercise  of 
its  equitable  jurisdiction,  restrict  a  provision  which  it  deems  exces- 
sive ;  though  the  excess  must  be  manifest  to  justify  such  interfer- 
ence (d)»  But  if  the  power  have  been  exceeded  by  giving  a  different 
estate  from  that  which  it  authorizes,  e.  g^  a  liferent  instead  of  a 
fee  («),  or  by  giving  the  estate  to  the  wrong  persons  (/),  the  appoint- 
ment will  be  set  aside  altogether.  The  effect  of  excessive  execu- 
tion of  powers  has  been  very  carefully  investigated  by  Lord  St 
Leonards  (g)i  but  we  have  not  space  for  an  exposition  of  the 

The  extent  to  which  provisions  to  widows  and  children  may  be  Begnktiwi  of 

,    *  ,  "  powers  of 

granted  under  powers  in  a  deed  of  entail,  is  usually  determined  by  appointment 

py  Deed  of 

a  reference  either  to  so  many  years'  rental,  or  to  a  certain  proper-  i&tui. 
tion  of  the  annual  rental,  or  by  way  of  a  locality.    A  provision  of  a 
fixed  sum,  made  without  reference  to  the  power,  will  be  effectual  if 
the  sum  does  not  exceed  the  specified  proportion  (A) ;  and  where 


(a)  Cowan  v.  Crawford^  20  Jan. 
1887,  16  S.  398.  See  Campbell  t. 
CampbeU,  1738,  M.  4076,  6849. 

(b)  Campbell  v.  Campbell,  25  Feb. 
1809,  F.  C. 

(c)  Strathallan  v.  D,  of  Northum- 
herland,  20  May  1840, 2  D.  840.  Con- 
trary held  as  to  powen  of  divinon ;  see 
Section  III.  infra. 

(d)  See  E,  of  Rothes  v.  Rothes,  21 


Jan.  1823,  2  S.  135 ;  E.  of  Mar  v. 
Lady  Erskine,  3  Dec.  1830,  9  S.  126. 

(«)  2).  of  Northumberland  Y,  McGre- 
gor, 28  Aug.  1846,  5  Bell,  396;  Oxley 
V.  Baikie's  Trs,,  14  Feb.  1862. 

(/)  Wight  V.  WigU,  9  July  1818, 
Hume,  539  ;  Watson  v.  Bc^)ertsony  17 
Feb.  1837,  15  S.  586. 

ig)  Powen,  8th  Ed.,  Gh.  10. 

(h)  Crawford  v.  Hotchkis,  11  Mar. 
1809,  F.  0. 


■ 
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Aberdeen  and 
Entail  Amend- 
ment Acts. 


the  pioTision  is  by  way  of  locality,  a  right  of  patronage  majr  law^ 
fully  be  incladed  (a).  It  is  moreover  a  fixed  canon  of  constmctioD, 
that  the  value  of  a  locality  provision  is  to  be  estimated  as  at  the  date 
of  the  grant,  notwithstanding  that  the  locality  lands  maj  hxre 
increased  in  value  between  that  period  and  the  death  of  the 
granter  (b). 

The  subject  of  provisions  to  wives  and  children  under  the  EntaQ 
Law  is  an  extensive  one ;  and  it  would  serve  no  good  purpose  to 
consider  the  special  cases  of  construction  of  such  provisions  when 
made  in  the  exercise  of  powers,  apart  from  the  cases  which  have 
arisen  on  the  construction  of  the  Aberdeen  and  Entail  Amendment 
Acts.     Our  object  in  the  foregoing  observations  has  been  simply  to 
direct  the  attention  of  the  reader  to  decisions  of  more  general 
interest  arising  under  the  Entail  Law,  but  illustrative  at  the  same 
time  of  principles  universally  apphcable  to  the  construction  of 
powers  of  provision,  whether  conferred  by  deeds  of  entail  or  other 
instruments.     Having  completed  our  review  of  the  authorities 
relating  to  absolute  powers  of  appointing  provisions,  we  proceed  to 
the  consideration  of  the  special  doctrines  pertaining  to  the  subject 
of  powers  of  division. 


Section  III. 


OF  POWERS  OF  DIVISION  (c). 

ObjeotB  attain-  When  a  sum  of  money  is  settled  upon  minor  children,  it  is  not 
veyaocel^ub-  ^i^^iisual  to  Confer  upon  the  surviving  parent  a  discretionary  power 
oTi)iriaionr^   of  apportioning  the  bequest  amongst  the  several  members  of  the 

family  according  to  their  necessities  or  deserts.  A  similar  power 
may  be  reserved  by  the  granter  of  a  marriage-contract  provision, 
where  the  purpose  is  to  secure  a  fixed  sum  to  the  family,  without 


(a)  D,  of  Eoxburghe  v.  Roxburghe, 
26  June  1818,  F.  C. 

(h)  Agnew  v.  Agnew^  12  Dec.  1810, 
F.  C,  footnote,  161 ;  Malcolm  v.  Mal- 
colm, 21  Nov.  1823,  2  S.  514. 

(c)  Some  illustrations  especially  ap- 
plicable to  this  branch  of  the  subject 
will  be  found  in.  the  previous  section. 
In  an  exact  system  of  arrangement,  this 


section  ought  to  have  been  combmed 
with  the  preceding ;  but  as  it  is  not 
quite  clear  that  the  rules  of  construc- 
tion applicable  to  powers  of  simple 
appointment  are  identical  with  those 
which  regulate  powers  of  division,  it 
was  thought  to  be  better  to  keep  the 
distinction  clearly  in  view,  even  at  the 
cost  of  some  little  repetition. 
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interfering  with  the  father^s  discretion  as  regards  the  distribntion 
of  the  money.  One  main  object  in  view  in  the  settlement  of  pro- 
visions bj  ante-nnptial  contract,  is  that  of  conferring  a  jus  crediti  on 
the  children  of  the  marriage, — an  object  which  can  only  be  attained 
by  the  husband  or  some  other  responsible  party  coming  under  an 
obligation  to  pay  a  fixed  sum  at  a  period  which  may  happen  during 
his  lifetime,  e.  g^  at  the  dissolution  of  the  marriage.  If  the  husband 
is  desirous  at  the  sanae  time  of  retaining  his  power  of  testing  upon 
the  ftmd  so  appropriated,  he  may,  to  a  certain  extent,  accomplish 
that  purpose  by  reserving  to  himself  a  powep  of  division.  The  cases 
of  Braumng  v.  Broumin^s  Trustees  (a)  and  Goddard  v.  Stewart  (b) 
show  the  importance  of  attending,  in  the  framing  of  settlements,  to 
the  conditions  which  can  alone  secure  a  jits  creditiy  namely,  an 
absolute  obligation  to  pay,  that  obligation  being  prestable  at  a  period 
which  may  happen  in  the  husband's  lifetime. 

A  provision  in  favour  of  children  contained  in  a  marriage-con-  snoh  Pioti- 
tract  is  onerous,  and,  notwithstanding  the  reservation  of  a  power  of  ti^'ouidr^' 
distribution,  vests  in  the  children  as  a  class  from  the  time  at  which  "  *  ^*^***' 
the  provision  is  made  payable  or  made  chargeable  with  interest. 
In  the  case  of  Sivright  v.  DaUas  (c),  where  a  fund  was  secured  by 
post-nuptial  contract  to  the  parents  in  liferent,  and  to  the  children 
nasdturi  in  fee,  the  Court  seem  to  have  been  of  opinion  that  a  con- 
tingent fee  vested  in  each  child  at  birth,  defeasible  by  the  appointer 
to  a  certain  extent  during  his  lifetime ;  and  this  appears  to  us  to  be 
the  more  correct  view.  And  accordingly,  although  the  father  had 
executed  a  deed  of  apportionment  giving  the  bulk  of  the  money  to 
his  daughter,  and  she  died,  bequeathing  her  interest  to  her  unde, 
the  Court  sustained  a  revocation  of  the  appointment  executed  after 
the  daughter's  death,  and  held  that  the  presumption  was  for  an 
equal  division.  A  liferent  given  by  a  stranger  to  a  father  in  con- 
junction with  a  power  of  apportionment  among  his  children,  does 
not  import  a  fee  in  the  person  of  the  father.  This  proposition 
may  be  deduced  from  the  general  doctrine  of  liferents  with 
powers  of  appointment  superadded,  as  explained  in  the  previous 

(a)  Brouming  v.   Browning's  Tr*.,  opinion ;  AKUer  v.  Miller's  Trs.^  in- 

26  May  1837, 15  S.  999.  fra. 

(6)   Goddard  v.   Stewart,  9  Mar.  (c)  ift'm^rA^v.-DaHa*,  27  Jan.  1824, 

1844,  6  D.  1018,  see  Lord  MoncreifiTB  2  S.  643. 
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chapter ;  and  it  was  expressly  bud  down  in  the  case  of  MUUr  ▼. 
Millers  (a). 

A  power  of  diyision  is  sometimes  giren  to  trostees,  which  maj 
relate  either  to  the  appointment  of  f amilj  provisions^  or  to  the 
selection  of  objects  of  charity  or  benevolence.  Where  a  power  is 
given  to  trustees  of  settling  mairiage  portions,  or  advancing  smns 
for  the  establishment  of  children  in  bnamess,  it  is  nsual  to  specify 
a  maximnm  sum,  which  thus  famishes  a  rule  of  limitation  for  Ihe 
appointment.  But  in  a  case  where  the  sum  had  been  left  blank  (fr), 
the  Court  authorized  the  trustees  to  fill  up  the  blank  with  such  a 
sum  as  was  just  and  reasonable,  according  to  their  sound  discre- 
tion. 

In  the  case  of  Macdanald^s  Trs.  v.  Mvir  (c),  the  settlor  boond 
his  trustees,  on  his  daughter  attaining  majority,  or  on  her  pievioDS 
marriage,  to  lay  out  the  sum  of  L.1500  on  heritable  bonds,  or  other 
proper  securily ;  but  the  trustees  failed  to  invest  the  money  when 
the  beneficiary  became  of  age,  and  the  lady  afterwards  married. 
In  an  action,  to  which  the  surviving  trustee  was  a  par^,  the  Court 
found  that  the  power  had  not  lapsed  by  non-exercise  at  the  period 
appointed  by  the  settlor ;  and  that  it  was  the  duly  of  the  surviving 
trustee  to  execute  the  power. 

The  whole  fund  must  be  divided  amongst  all  the  grantees  of 
the  settlement;  and  if  this  is  done,  the  Court  will  not  interfere 
with  the  appointment  on  the  allegation  that  any  of  the  shares 
is  inadequate,  unless  the  sum  appointed  is  so  small  as  to  be  elu- 
sory (d). 

It  has  been  settled  by  two  concurring  decisions  of  the  Court, 
that  the  entire  exclusion  of  any  one  child,  or  of  the  representatives 
of  any  child  in  whom  a  ju8  qiUBsitum  has  vested,  nullifies  the  ap- 
pointment (e).  But  it  has  not  yet  been  authoritativdy  decided 
whether  the  appointment  of  an  elusoiy  share  is  maintainable,  though 
an  opinion  in  the  negative  was  given  by  the  judges  in  the  caae  of 


(a)  Miller  y.  MiUers,  14  Nov.  1883, 
12  S.  31 ;  and  see  also  Ormiston  t. 
OmUston,  24  Jan.  1809,  Hume,  531. 

(h)  Stewart  v.  Stewart,  26  Nov. 
1813,  F.  C,  supra,  678. 

(c)  Macdonald's  Trs,  v.  Jftctr,  9 
Dec.  1851, 14  D.  152. 


(d)  Dunbar's  Trs.  v.  Shaw^  18  Nov. 
1805,  Hume,  265;  Wight  v.  Wi<^ 
and  Watson  y.  Bohertstm,  infra. 

(e)  Enk.  3,8,  49;  Wighty.  Wight, 
9  July  1818,  Hume,  539 ;  Watson  v. 
Bohertson  and  Marjoribanks^  17  Feb. 
1837, 15  S.  586. 
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Watson  V.  Marjoribanks  (a).  The  Court  of  Chancery  in  England  English  sta- 
was  in  the  habit  of  setting  aside  unequal  appointments,  as  being 
contrary  to  equity, — a  practice  which  gave  rise  to  much  litigation, 
and  ultimately  proved  unworkable*  To  correct  this  error,  the  Act 
1  Will.  IV.  cap.  46,  was  passed,  which  declared  that  appointments 
should  be  yalid  and  effectual,  ^^  notwithstanding  that  any  one  or 
more  of  the  objects  should  not  thereunder,  or  in  default  of  such  ap- 
pointment, take  more  than  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to  such  power  (b).  It  is  thought 
that,  in  the  absence  of  any  ruling  authority  on  the  subject,  our 
Courts  would  not  now  refuse  effect  to  an  appointment  on  the 
ground  of  its  containing  elusory  provisions,  in  opposition  to  the 
policy  sanctioned  by  the  Legislature  for  England.  The  authori- 
ties on  the  point  were  ably  reviewed  by  Lord  Cuninghame  in 
giving  his  opinion  in  Cratccour  v.  Graham  (c);  and  he  arrived  at  the 
conclusion,  that  it  was  not  competent  or  expedient  to  limit  in  any 
way  the  exercise  of  a  faculty  of  apportionment. 

The  case  last  mentioned  raised  another  question,  upon  which  WLo  may 
indeed  the  decision  ultimately  turned,  namely.  Who  are  the  parties  defective  Ap- 
entitled  to  challenge  an  irregular  appointment?  In  the  previous 
case  of  WaUon  v.  Marjaribanks  ((2),  the  appointment  was  set  aside 
at  the  instance  of  certain  of  the  children,  on  the  ground  that  two 
other  children,  then  deceased,  and  who  were  not  represented  in  the 
process,  had  been  passed  over.  It  was  observed  by  the  Lord  Ordi- 
nary, and  assumed  by  the  Court,  that  any  one  of  the  children  had 
a  legal  interest  to  set  aside  the  deed  of  appointment,  although  he 
himself  had  not  been  excluded.  This  right  seems  to  arise  clearly 
from  the  position  of  all  the  children  as  beneficiaries  under  the  ori- 
gmal  settlement.  In  Crawcouf^s  case,  the  action  was  at  the  instance 
of  the  creditors  of  the  excluded  legatees.  The  whole  Court  were 
consulted,  and  were  of  opinion  (Lords  Fullerton  and  Jeffrey  dis- 
senting) that  the  right  of  challenge  was  personal  to  the  children, 
and  could  not  be  exercised  by  creditors.  The  Lord  Justice-Clerk 
Hope  pointed  out  that  the  very  object  of  reserving  a  power  of  dis- 
tribution might  be  to  prevent  the  parent's  money  going  to  the  cre- 

(a)  Watson  t.   Marjoribanks,   17  (c)  Cratvcour  v.  Graham^  8  Feb. 
Feb.  1837,  15  S.  586.                              1844,  6  D.  589. 

(b)  11  G.  IV.  &  1  W.  IV.  cap.  46.  (d)  Watson  v.  Marjoribanks,  supra. 
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ditors  of  a  son  who  was  hopelessly  myolved  in  debt,  and  addei. 
^  That  the  actual  interest  of  the  child,  at  the  date  of  the  deed  exer- 
cising the  power  of  distribution,  is  within  the  duty  of  the  parent  to 
consider  and  provide  for,  can  hardly  be  disputed.  If  that  interest 
is  provided  for  in  the  way  most  beneficial  to  the  child,  and  the  child 
adopts  and  concurs  in  the  exercise  of  the  power,  there  is  an  end  of 
the  question"  (a). 

It  seems  to  be  established  by  some  of  the  older  cases  on  marriage- 
contract  provisions,  that  a  fund  specially  destined  to  heirs  or  children 
of  the  marriage  is  subject  to  an  equitable  power  of  division  (&), 
which  is,  of  course,  not  validly  exercised  by  conveying  to  the  heir- 
at-law  (c).  In  the  more  recent  case  of  Ponton  v.  Ponton  (rf),  the 
Court,  adhering  to  Lord  Jeffrey's  interlocutor,  sustained  a  deed  of 
apportionment  of  a  sum  secured  by  ante-nuptial  contract  to  the  sur- 
viving spouse  in  liferent,  ^^  and  to  the  heirs  and  bairns  of  the  said 
intended  marriage  in  fee ; "  but  we  doubt  whether  this  decision  would 
now  be  regarded  as  a  precedent.  In  Ih/kes  v.  Dykes  («),  the  ex- 
pression, ^^heir  or  heirs"  of  the  marriage,  in  a  contract  of  mar- 
riage binding  the  husband  to  convey  heritable  estate,  was  interpreted 
to  mean  the  heir-at-law ;  and  a  conveyance  of  part  of  the  estate  to 
a  younger  son  was  held  to  be  uUra  viresy  and  a  fraud  upon  the 
heir.  But  a  power  to  divide  the  price  of  a  wife's  estate  among  the 
^^  heirs  and  bairns  of  the  marriage"  was  found  to  be  validly  exer- 
cised by  entailing  the  estate  on  the  eldest  son,  and  charging  it 
with  bonds  of  provision  in  favour  of  the  younger  children  (/). 

On  the  subject  of  apportionment  between  children  of  a  first  and 
second  marriage,  two  cases  are  reported,  which  sufficiently  exhibit 
the  principles  by  which  the  Court  will  be  guided  in  the  determina- 
tion of  such  questions.  In  the  first  of  these  cases,  the  husband  had 
bound  himself  to  pay  to  the  children  in  existence  at  the  dissolution 
of  his  first  marriage  L.9000,  divisible  at  his  pleasure,  or  the  sum  of 
L.6000,  if  there  should  be  only  one  surviving.  The  wife  died, 
leaving  two  children ;  and  the  husband,  having  entered  into  a  second 


(a)  6  D.  596. 

(&)  Herries  v.  Herries,  26  Nov. 
1806,  Hume,  528.  See  the  prior  cases 
cited  In  1  Fraaer,  768. 

(c)  Ormiston  v.  Ormiiton^  24  Jan. 
1809,  Hume,  581. 


id)  Ponton  v.  PonUm^  14  Feb.  1887, 
15  S.  554. 

{e)  Dykes  v.  Dykes^  9  Feb.  1811, 
F.  C. 

(/)  Erskine  v.  Erskine^  17  Jan. 
1826,  4  8.  857. 
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marriage,  and  after  the  death  of  one  of  these  children,  a  son,  in- 
dorsed on  the  contract  a  memorandnm,  apportioning  L.3500  as  the 
share  of  the  surviving  child,  but  making  no  mention  of  her  deceased 
brother.     The  Court  refused  to  sustain  the  appointment,  and  found 
that  the  surviving  child  had  right  to  the  whole  L.6000,  one-half  in 
her  own  right,  and  one-half  as  executrix  of  her  brother  (a).    The 
question  in  the  other  case  alluded  to,  related  to  the  extent  of  a 
power  of  apportionment  granted  to  a  lady  over  a  sum  of  money  left 
by  her  uncle  "  for  the  benefit  of  her  children."     The  lady,  after 
she  became  a  widow,  executed  a  deed  of  apportionment,  disposing 
of  the  whole  property  to  the  children  of  her  late  husband,  but  re- 
serving a  power  of  alteration  in  the  event  of  a  second  marriage. 
The  Court  refused  in  a  declarator  to  sustain  this  deed  as  a  valid 
apportionment,  holding  that  its  validity  would  depend  on  whether 
the  reserved  power  was  or  was  not  executed.  A  new  deed  was  then 
executed,  setting  apart  a  sum  for  the  children  of  any  future  mar- 
riage, with  a  destination  over  to  her  eldest  son.    A  new  action  of 
declarator  having  been  brought,  the  deed  was  sustained  (b). 

It  is  immaterial  in  what  form  a  power  of  apportionment  is  ex-  Form  of  Deed 

,  ,  _       of  Appoint- 

ercised.    Thus,  if  the  terms  of  the  power  are  complied  with,  the  ment ; 
appointment  may  either  be  by  deed  of  appointment,  as  in  Hunter 
V.  Ecclea  (c),  or  as  part  of  a  marriage-contract,  or  by  bond  of  pro- 
vision (d),  or  by  a  will  or  testamentary  disposition,  in  which  the 
fund  may  have  been  dealt  vnth  as  the  appointer^s  own  property  (e). 

The  apportionment  may  be  made  by  appropriating  a  specific  by  way  of 
fund  to  one  of  the  children,  and  allotting  the  residue  to  others ;  and  and  Beaidue, 
if  the  fund  so  appropriated  be  irrecoverable,  the  residue  will  not  be 
chargeable  vnth  the  loss  sustained  by  the  special  appointee  (/)• 
But  where  a  father  who  had  conveyed  his  estates  by  ante-nuptial 
contract  to  the  children  of  the  marriage,  subject  to  a  power  of 
division,  afterwards  acquired  by  purchase  certain  heritable  property, 

(a)  Brodie's  Trs.  v.  Mowbray's  Tr«.,  (c)  Hunter  v.  Eccles'  Trs,,  17  July 

12  Nov.  1840,  3  D.  31.  1866,  18  D.  1334. 

(6)  Hunter  v.  Ecclea'  7V«.,  7  Mar.  (d)  Ershine  v.   Erskine^  17    Jan. 

&  17  July  1856, 18  D.  778, 1303.  See  1826,  4  S.  367. 

^thrie  V.  BeU,  21  Nov.  1846,  9  D.  (e)  MUne  v.  Milne,  6  June  1826, 

124,  as  to  pover  to  provide  for  wife  4  S.  679.    See  Section  I.,  supra. 

in  event  of  second  manriage ;  and  cases  '(/)  Waddell  v.  Waddell^  20  July  & 

on  Powers  of  Disposal,  antea,  p.  614.  15  Dec.  1842,  5  D.  309. 
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taking  the  titles  to  himself,  his  heirs  and  assignees,  it  was  held 
the  taking  the  title  to  the  acqniied  property  in  these  terms  was  ai 
an  exercise  of  the  power  of  diTision  in  f  ayotir  of  his  eldest  son  ai 
heir ;  and  the  estate  was  declared  to  "be  subject  to  equal  dmsioB, 
along  with  the  rest  of  the  property.  In  the  recent  case  of  Oxh 
V.  Baikiia  Trs.  (a),  the  question  was  raised,  whether  the  donee  of 
a  power  of  division  among  children  is  entitled  to  create  a  life  in- 
terest out  of  the  fund.  The  fund  was  L.2000 ;  and  the  donee  had 
executed  a  deed  of  appointment,  by  which  she  gave  to  one  of  her 
children  L.5  down,  and  the  liferent  of  L.IOOO ;  and  to  the  otfacs^ 
L.995,  and  the  reversion  of  L.1000  on  the  expiry  of  his  sistei's 
liferent.  A  majorily  of  the  judges  of  the  First  Division,  concaning 
in  opinion  with  Lord  Jerviswoode,  held  that  the  deed  of  appoint- 
ment was  vUra  vires.  Lord  President  MfNTeill  rested  the  judgment 
on  the  ground  that  the  direction  in  the  bond  of  provision  whicb 
contained  the  power,  was  to  hold  a  capital  sum  for  behoof  of  die 
donee  in  liferent,  and  her  children  in  fee,  subject  to  the  power  of 
division ;  and  that,  as  the  share  of  one  daughter  had  been  given 
chiejfly  in  the  shape  of  a  liferent,  the  power  had  been  exceeded. 
Lord  Deas  dissented  on  the  ground,  as  we  understand,  that  the  L.5 
actually  given  to  Mrs  Oxley  would  have  stood  as  a  good  appoint- 
ment in  itself,  and  that  the  addition  of  a  liferent  of  L.IOOO  was 
not  a  matter  of  which  she  was  entitled  to  complain.  It  appears  to 
us  that  this  reason  would  equally  apply  to  the  case  of  an  appoint- 
ment to  strangers,  if  only  L.5  arpiece  had  been  given  to  the  legatees. 
The  answer  is,  that  every  legatee  is  entitled  to  insist  that  the  whole 
fund  should  be  distributed ;  and  may  fairly  enough  presume  that 
if  a  larger  share  were  at  the  trustees'  disposal  for  immediate  distri- 
bution, his  own  share  of  the  fee  would  be  increased.  An  absolute 
provision  of  a  fixed  sum  to  one  child  will  not  be  presumed  to  be 
in  exercise  of  a  power  of  distributing  a  specific  fund  (b). 

By  the  law  of  England,  a  trust  for  distribution  among  the  settlor^s 
^'  relations"  is  divisible  exclusively  amongst  the  heirs  who  would  be 
entitled  to  succeed  under  the  statute  of  distribution,  that  is,  amongst 


(a)  Ozley  v.  BaUae's  Trs.,  14  Feb. 
1862,  24  D.  As  to  whether  a  power 
of  appointment  can  be  exerciaed  by 
limitiDg  a  liferent^  see  p.  512,  supra. 


(h)  Greenock  Banking  Co,  v.  Smithy 
17  July  1844,  6  D.  1340. 
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the  nearest  of  kin  according  to  the  local  law  of  snccession  (a).  The 
tendency  of  the  older  Scotch  cases  was  towards  a  more  liberal  con- 
struction of  the  word  (b)  ;  this  view  received  a  certain  degree  of  con- 
firmation from  the  decision  of  Lords  Cranworth  and  St  Leonards  in 
Scott  V.  Scott  (c)y  holding  that  a  bequest  of  residue  to  ^^  nearest  rela- 
tions "  was,  according  to  the  settlor^s  intention,  meant  to  include 
children  of  a  half-sister.  But  in  the  subsequent  case  of  M^Cormack 
V.  Barber  (d)  the  point  was  considered  still  open ;  and  the  Lord 
President  (e)  was  of  opinion,  that  in  the  absence  of  expressions  in- 
dicative of  a  different  intention,  the  word  ^^  relations,"  meant  nearest 
relations,  or  next  of  kin.  But  it  was  ruled  by  the  majority  of  the 
Court,  that  where  a  discretionary  power  was  given,  the  trustees 
were  entitled  to  distribute  (by  selection)  amongst  all  who  could  show 
a  traceable  and  distinct  relationship  to  the  testator ;  although,  in  the 
exercise  of  the  power,  they  had  allotted  but  a  small  fraction  of  the 
estate  to  the  next  of  kin  (/)•  According  to  the  opinion  of  Lord 
Curriehill(^),  a  bequest  to  '^relations,"  imaccompanied  by  a  power  of 
selection,  might  be  void  for  uncertainty ;  but  this  view  is  at  variance 
with  the  decision  in  Scott  v  Scott;  and  the  better  opinion  seems  to 
be,  that  the  principle  enunciated  by  the  Lord  President,  of  equal 
division  amongst  the  next  of  kin,  would  apply  to  a  legacy  unaccom- 
panied by  a  power  of  distribution. 

Directions  to  trustees  to  lay  out  money  on  charities  (A),  or  to  power  to  di- 
estabKsh  a  permanent  trust  for  the  benefit  of  the  granter's descend-  ^jectedTSbl- 
ants  (t),  are  not  void  for  uncertainty ;  on  the  contrary,  a  power  "*^'  ^^ 
of  appointment  is  implied.    It  is  a  settled  rule,  and  one  that  has  been 


(a)  Sogd.  Powers,  8th  Ed.  Chapter 
XV. ;  Jarman  on  Wills,  3d  Ed.  II. 
108 ;  and  see  a  siixmnary  of  the  cases 
in  Lewin,  Tr.,  4th  Ed.  637,  538.  The 
rale  is  the  eame  where  the  bequest  is  to 
**popr  relations ; "  Lewin,  Tr.,  id.  page. 

(t!)  BrowrCa  Trs,  v.  His  Relations^ 
1762,  M.  2818;  Wharriey.  Wharrie's 
Selatums,  1760,  M.  6699  ;  Murray  v. 
Fleming,  1729,  M.  4076 ;  Dick  v.  Fer- 
guson, 1768,  M.  7446;  Snodgrass  v. 
Buchanan,  16  Dec.  1806,  F.  C. ;  HiU 
V.  Bums,  14  April  1826, 2  W.  &  S,  87 ; 
CrichUm  r,  Grierson,  26  July  1828,  3 
W.  &  S.  329. 


(c)  Scott  V.  Scott,  10  May  1865,  2 
M'Q.  281,  affg.  14  D.  1067. 

(d)  M^Cormack  v.  Barber,  26  Jan. 
1861,  23  D.  398. 

(e)  Lord  Golonsay,  23  D.  411. 
(/)  See  23  D.  409,  per  Lord  Deas. 
(£/)  23  D.  406.    See  the  previous 

cases  distinguished  in  Chap.  YIII.  (Im- 
plied Trusts). 

(h)  Dundas  v.  Dundas,27  Jan.  1837, 
15  S.  427  ;  and  Morgan's  case,  infra. 

(t)  MNair  v.  MNair,  1791,  M. 
16210 ;  Caimie  v.  Caimie's  Trs.,  14 
Nov.  1837,  16  S.  1. 
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constantly  adhered  to  in  oar  practice,  that  the  Court  will  not  exe- 
cute a  discretionary  power  (a) ;  the  case  of  charitable  trusts  beiDg 
the  only  exception  (b). 

It  is  not  quite  clear  that  a  power  of  division  appointed  to  be 
executed  on  the  occurrence  of  a  particular  eyent,  such  as  majoritT 
or  marriage^  can  be  enforced,  if  any  considerable  time  has  been 
allowed  to  elapse  beyond  the  stipulated  period  (c).  In  default  of 
execution  of  a  power  of  apportionment,  either  by  failure  to  exer- 
cise, or  by  an  irregular  exercise  of  the  power,  the  division  will  be 
equal  (d). 


(a)  Bttmgides  v.  Smith  Sf  Ors.^  etc, 
10  Jane  1829,  7  S.  735 ;  Ireland  v. 
GUus,  18  May  1833, 11  S.  626 ;  Mac- 
donaUTs  Trs.  v.  Macdonald,  14  Feb. 
1842,4  D.  678;  MuirY.  Pollock,  9 
Dec.  1851,  14  D.  152 ;  CampheU  y. 
CampheU,  1738,  M.  4076,  6849. 

(6)  Milkr  j-  Ors.  v.  Black,  14  July 
1837, 2  S.  &  M'L.  866 ;  and  see  Chap- 
ter XX. 

(c)  See  Stein  y.  Stein,  8  Dec.  1826, 
5  S.  101 ;  MacdonahJts  Trs,  v.  Mutr, 


9  Dec.  1851,  14  D.  152  r  and  Cowom 
y.  Crawford,  20  Jan.  1837, 15  S.  898. 
(d)  Sivright  v.  Dallas,  27  June  1821, 
2  S.  643;  Watson  y.  Marjoribanks, 
5  S.  586, 591 ;  Thomson  y.  Cttmberland, 
16  Nov.  1814,  F.  C. ;  More  v.  Grier, 
1693,  M.  14720.  As  to  the  period  when 
a  division  ought  to  be  made,  see 
Dunbar's  Trs,  v.  Shaw,  18  Nor.  1805, 
Home,  265;  M^Cormack  v.  Border, 
25  Jan.  1861,  23  D.  398. 
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